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Prefacio

Este volumen contiene los trabajos presentados al Congreso Internacio-
nal de Derecho Nuclear organizado por la Association Internationale du Droit 
Nucléaire / International Nuclear Law Association (AIDN/INLA) en la ciudad 
de Buenos Aires, Argentina, entre el 20 y el 23 de octubre de 2014. Se trata del 
XXI Nuclear Inter Jura, que constituye el evento más reciente de las más de 
cuatro décadas de actividades de la AIDN/INLA.

Esta ya venerable entidad privada, con sede en Bruselas, fue creada en su 
tiempo por los padres fundadores del Derecho Nuclear. Con el correr de los 
años se ha convertido en el lugar obligado de encuentro para reflexionar, com-
parar y debatir acerca de esta especialidad jurídica, tan transversal a las más 
diversas ramas del derecho, tanto público como privado, tanto nacional como 
internacional.

Asisten a este Congreso algunas de las personalidades más destacadas del 
quehacer jurídico nuclear internacional, provenientes de diversos rincones 
del planeta, con actividades diferenciadas que incluyen funciones en organis-
mos internacionales y entidades gubernamentales, empresas públicas y priva-
das, el mundo académico y la actividad jurídica profesional privada.

El lector encontrará en estas páginas alocuciones y trabajos que reflejan 
los progresos pero también los nuevos problemas que va planteando el uso pa-
cífico de la energía nuclear y de las fuentes radioactivas, así como el modo en 
que el derecho los acompaña y los afronta. Como en otros congresos, el tema-
rio y las contribuciones fueron surgiendo más de la realidad que reclama su 
tratamiento que de preconceptos meramente teóricos. Esto es lo que mantie-
ne el interés y la frescura de la temática.

A partir de las palabras de apertura del destacado científico argentino 
Ing. Abel González y de la General Counsel de la International Atomic Energy 
Agency, Ms. Peri Johnson, las reflexiones transcurren alrededor de temas ge-
nerales vinculados con la comunicación y el respeto de los Derecho Humanos, 
la seguridad y la protección física en materia nuclear, las consecuencias deri-
vadas del uso y de la exposición a fuentes radiactivas, la responsabilidad social 
corporativa en el sector nuclear, la transparencia en materia nuclear, las con-
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diciones y el proceso de licenciamiento de instalaciones nucleares, la gestión 
de los combustibles usados y de los desechos radiactivos, el estado actualizado 
y el alcance del llamado New Build de instalaciones nucleares, el comercio de 
tecnología y materiales nucleares, los problemas particulares de su transpor-
te, las salvaguardas y las medidas contra el riesgo de proliferación y, por fin, 
la responsabilidad civil nuclear y los seguros que la cubren, todo ello ilumi-
nado por las múltiples convenciones internacionales sobre todos estos temas.

Para el lector especializado estas páginas son el lugar para ponerse al día 
respecto de los desarrollos jurídicos más recientes. El jurista que se aproxima 
por primera vez, advertirá que las más diversas ramas del derecho confluyen 
a la problemática jurídica nuclear, haciéndolo de un modo tan fluido que inte-
ractúan principios de todas ellas: el derecho nuclear es derecho administrati-
vo y regulatorio, de los recursos naturales y ambiental, es derecho constitucio-
nal y político, es derecho internacional público, pero también es derecho civil 
y mercantil, derecho del transporte terrestre, marítimo y aéreo, derecho inter-
nacional privado, derecho laboral y de la seguridad social. Roza los derechos 
humanos en expresiones y desde perspectivas varias que requieren ser ponde-
radas y compatibilizadas. Al derecho nuclear, por fin, le son familiares princi-
pios jurídicos desarrollados en las últimas décadas, algunos aún en evolución, 
como los de prevención y precaución, como el de prudent avoidance y, sobre 
todo el de as low as reasonably achievable (ALARA) y el de as low as techni-
cally achievable (ALATA).

Un congreso como el INLA Buenos Aires 2014 no hubiera sido posible sin 
contar con el generoso apoyo material de sus sponsors, pero tampoco sin el 
aliento académico e institucional que hemos recibido de la Academia Nacio-
nal de Derecho y Ciencias Sociales de Buenos Aires, de la Facultad de Derecho 
de la Universidad de Buenos Aires, de la International Atomic Energy Agency 
(IAEA), de la Nuclear Energy Agency (NEA) de la OECD, y de la Autoridad Re-
gulatoria Nuclear de la República Argentina. A todos ellos debemos profundo 
agradecimiento, lo mismo que al Ministerio de Relaciones Exteriores y Culto 
que nos da albergue en su magnífico Palacio San Martín.

Fiel al carácter internacional de INLA, los trabajos y contribuciones son 
publicados en el idioma original en que cada autor los ha presentado.

Rafael Mariano Manóvil
Octubre de 2014
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Key Note Address. 
ImputAbIlIty of HeAltH effects to  

low-dose rAdIAtIoN exposure sItuAtIoNs 1

By Abel J. González 2

Abstract

Aim

The key note address is aimed to discuss a crucial issue in nuclear law: 
whether or not late health effects of stochastic nature, such as radio-induced 
cancer or hereditable effects, are attributable to radiation exposure situa-
tions delivering relatively low radiation doses and, therefore, whether such ef-
fects are imputable to those responsible of such situations. The term low dose 
is used in the presentation when referring to doses similar to natural back-
ground doses.

Conundrum

In the author’s memory one of the earlier discussions related to the issue of 
attributing health effects to relatively low dose exposure situations took place at 
a symposium on liabilities and guarantees in the aftermath of nuclear accidents, 
which was jointly organized by the OECD Nuclear Energy Agency (NEA) and 
the International Atomic Energy Agency (IAEA), in Helsinki, Finland on 31 Au-
gust-3 September 1992 (NEA 1993) While the symposium was aimed at discuss-
ing the nuclear third party liability regime established by the Paris and Vienna 

 1 International Nuclear Law Association and Asociación Argentina de Derecho Nuclear. 
Nuclear Inter Jura 2014. Palacio San Martín, Arenales 761, Ciudad Autónoma de Buenos Aires, 
República Argentina. October 20th to October 23rd, 2014.

 2 Argentine Nuclear Regulatory Authority.
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Conventions, it also assessed the lesson learned from the Chernobyl accident in 
the context of that regime. Thus, a conundrum related with the aim of this paper 
was discussed at the symposium, namely the dilemma of causation vis-à-vis the 
radiological health consequences of the Chernobyl accident (González 1993).

In fact, it was in the aftermath of the Chernobyl accident that such conun-
drum developed. The confusing attribution of health effects was particular-
ly serious after the Chernobyl accident and caused severe mental distress and 
significant psychological harm to the affected population. It has been done by 
dilettantes and published by sensationalistic media, but also by experts and 
issued by renowned scientific academies A 2006 analysis (Cardis et al 2006) 
concluded that Chernobyl may eventually cause 16 000 thyroid cancers and 
25 000 other cancers in Europe by 2065, and that 16 000 of these cancers will 
be fatal (since thyroid cancer is rarely fatal, most of the cancer deaths will be 
from other cancers), with the caveat that these estimates do not consider the 
recovery-operation workers. Moreover, according to a book published in 2009 
(NYAS 2010) authored by three Russian scientists including the former di-
rector of the Institute of Nuclear Energy of the National Academy of Scienc-
es of Belarus, the Chernobyl death toll amounted to 985 000 people between 
1986 and 2004. In the media it was claimed inter alia that the Chernobyl nu-
clear accident caused as many as 170 000 cancer deaths in North America 
alone (www.huffingtonpost.com/john-rosenthal/level-7-major-nuclear-acc 
b 852666.html). The Union of Concerned Scientist (UCS) released a revision 
to their previous estimates of deaths caused by Chernobyl, which revises them 
slightly downward from their original posing (7 April 2011), from 70 000/35 
000 to 53 000/27 000 (http://allthingsnuclear.org/post/4704112149/how-
many-cancers-did-chernobyl-really-cause-updated). In spite of these apoc-
alyptic predictions, the only consistent evidence of harm from the Chernobyl 
reactor accident to the general population has been the thyroid cancer epi-
demic that followed the ingestion of radioactive iodine in contaminated milk 
by children. According to the United Nations Scientific Committee on the Ef-
fects of Atomic Radiation (UNSCEAR), after 20 years of study, no other can-
cers have been convincingly linked to Chernobyl radiation, even among the re-
covery workers (UNSCEAR 2008).

Unsurprisingly, a similar situation is occurring in the aftermath of the ac-
cident at the Fukushima-Daiichi nuclear power plant in Japan. One attempt 
purported that total deaths will lie in the range 15–1300, while incident cases 
will number 24–2500 noting that these are cancers among the public (of the 
order of a million people exposed) and not among the workers at the NPP (Ten 
Hoeve and Jacobson 2012a).

The root of the problem

Current international radiation protection recommendations issued by 
the International Commission on Radiological Protection (ICRP) and radia-
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tion safety standards issued by international intergovernmental organizations 
under the aegis of the IAEA, set up limits on individual public doses to a frac-
tion of average natural background doses and on occupational doses to levels 
similar to typically high levels of natural background.

They also adopts a prudent protection model for inferring nominal radia-
tion risks, expressed as a nominal subjective probabilities of radiation effects 
per unit dose, according to which it is supposed that any increment in dose 
would induce a proportional increment in radiation risk even at low doses.

The root of the problem of attribution is that the nominal risk adopted for 
radiation protection purposes have been misused. They have been multiplied 
by collective doses calculated over large populations. The result of such mul-
tiplications is then equated to deaths attributable to the population exposure. 
In fact, while in many radiation exposure situations individual doses incurred 
by the public are generally comparable to natural background doses, the sum 
of all individual doses, however small, attributable to the accident – that is 
the collective dose incurred by the population as a result of the accident – 
were commensurate. Some people both, nonscientists and experts alike, were 
tempted to multiply such collective dose (expressed in person x unit dose) by 
the nominal risk factors used for radiation protection purposes (which are ex-
pressed in the reciprocal of unit dose) and conclude that the result (expressed 
in persons) did equate to death persons.

Both, ICRP and UNSCEAR have clearly indicated that this calculation 
should not be done. The collective dose is an extensive quantity, which is ser-
viceable for pondering different radiation protection options but it was never 
intended as a tool for epidemiological risk assessment, and it is inappropriate 
to use it in risk projections. It is epistemologically inappropriate both, the ag-
gregation of very low individual doses over extended time periods, and in par-
ticular, the calculation of the number of cancer deaths based on collective ef-
fective doses from trivial individual doses should be avoided.

Notwithstanding the above, theoretical calculations of cancer deaths from 
low-doses exposure situations have proliferated. In some low dose radiation 
exposure situations, particularly after accidents, nominal risk coefficients 
have been improperly used to ascribe hypothetical future deaths. Speculative, 
unproven, undetectable and ‘phantom’ numbers are obtained by multiplying 
the nominal risk coefficients by an estimate of the collective dose received by a 
huge number of individuals theoretically incurring very tiny doses that are hy-
pothesized from radioactive substances released into the environment.

These hypothetical computations of effects are based on assumptions that 
cannot be validated because the estimated doses are substantially below the 
level where epidemiology has the ability to detect increases above the natural 
occurrence. The large number of deaths reported following these theoretical 
predictions, especially when not contrasted with the normal high occurrence 
of death, is alarmist and unfounded and has caused severe anxiety and emo-
tional distress in the affected population



6

Abel J. González

Misuse of the collective dose concept

Part of the confusion in attributing effects to low-dose radiation exposure 
situations is triggered by a misinterpretation of the quantities used by the ICRP, 
particularly of the quantity collective dose, coupled with misunderstanding the 
concept termed detriment-adjusted nominal risk coefficient, which is used by 
ICRP for radiation protection purposes only. These coefficients are not appli-
cable to actual individuals because they are sex-averaged and age-at-exposure-
averaged lifetime risk estimates for a representative population. In fact, these 
coefficients are termed ‘nominal’ because they relate to the exposure of a hypo-
thetical population of women and men with a typical age distribution and are 
computed by averaging over age groups and both sexes. They are used to define 
the main radiological protection quantity, the effective dose, which is computed 
by age- and sex-averaging. There are many assumptions inherent in the defini-
tion of nominal factors to assess effective dose and the estimates are defined ex-
plicitly for no other intent than radiological protection purposes. These coeffi-
cients should not be used to estimate the mathematical expectations of harm in 
a real population exposed to small radiation doses, much less to attribute pro-
spectively potential deaths in this population.

The ICRP has stressed that effective dose is a prospective protection quan-
tity to be used

for the purposes of radiological protection in prospective dose assess-
ments for planning and optimisation of protection, and in demonstration of 
compliance with dose limits for regulatory purposes. Effective dose is not rec-
ommended (and would be inappropriate) for epidemiological evaluations, 
and should not be used for retrospective investigations of risk or health effects 
(ICRP 2007, section j).

The quantity collective effective dose is the summation of the individual ef-
fective doses calculated for each person in an exposed population, and the ICRP 
recommends that the collective dose should be used as an instrument for opti-
mization, for comparing radiological protection options, predominantly in the 
context of occupational exposure (ICRP 2007, section k, and annex B, section 
B.234ff). The ICRP and UNSCEAR have stated that the collective effective dose 
is not intended as a tool for epidemiological risk assessment, and it is inappro-
priate to use it in risk projections. The ICRP and UNSCEAR have underlined 
that the aggregation of very low individual doses over extended time periods is 
inappropriate, and more importantly the calculation of a theoretical number of 
cancer deaths based on collective effective doses from trivial individual doses 
should always be avoided (ICRP 2007, section k; UNSCEAR 2012).

Inferring risk

While radiation risks and effects are both detriment-related concepts, 
they have a distinct meaning in the ICRP Recommendations. Risk is related to 
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the probability (or chance) that an effect will occur, whereas effect is the out-
come of concern. Risk may be inferred, while effects should be observed. The 
distinction is important for low radiation dose situations. Radiation-related 
cancer risks are inferred using formal quantitative uncertainty analysis that 
combines the different components of estimated radiation-related cancer risk, 
accounting for their uncertainties, with and without allowing for an uncertain 
possibility of a low dose threshold below which no risk is assumed.

Conversely, actual cancers in specific cohorts of people may be revealed by 
epidemiological studies where elevations in cancer occurrence are observed. 
While the ICRP Recommendations imply that risks may be inferred for any 
prospective assessment of generic radiation exposure situations, such infer-
ence of radiation risks should not be automatically interpreted as meaning 
that effects, e.g. cancer deaths of specific individuals, will be revealed by ret-
rospective assessment. ICRP Publication 99 (ICRP 2005, section 47) summa-
rizes the dilemma: ‘At low and very low radiation doses, statistical and oth-
er variations in baseline risk tend to be the dominant sources of error in both 
epidemiological and experimental carcinogenesis studies, and estimates of 
radiation-related risk tend to be highly uncertain because of a weak signal-
to-noise ratio and because it is difficult to recognize or to control for subtle 
confounding factors. At such dose levels, and with the absence of bias from 
uncontrolled variation in baseline rates, positive and negative estimates of 
radiation-related risk tend to be almost equally likely on statistical grounds, 
even under the LNT theory’ (the LNT [Linear-non-threshold] model is a 
dose-response model used by ICRP for radiation protection purposes, which 
is based on the assumption that, in the low dose range, radiation doses great-
er than zero will increase the risk of excess cancer and/or heritable disease in 
a simple proportionate manner). Following exposure to low radiation doses 
below about 100 mSv an increase of cancer has not been convincingly or con-
sistently observed in epidemiological or experimental studies and will proba-
bly never be observed because of overwhelming statistical and biasing factors.

In sum, theoretical cancer deaths after low dose radiation exposure situa-
tions are obtained by inappropriate calculations based on the LNT model and 
misuse of the collective dose concept. Any effects —if they occur at all— will 
be so small that they would fall within the ‘noise’ (scatter) of the ‘spontaneous’ 
cancer of unexposed people.

Attributing health effects

UNSCEAR has addressed the attribution of health effects to different lev-
els of exposure to ionizing radiation, and reached the following conclusions 
(UNSCEAR 2012) [Note: the parts in bold are specifically relevant for the pur-
pose of this presentation]:

(a) An observed health effect in an individual could be unequivocally at-
tributed to radiation exposure if the individual were to experience tissue re-
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actions (often referred to as “deterministic” effects), and differential patho-
logical diagnosis were achievable that eliminated possible alternative causes. 
Such deterministic effects are experienced as a result of high acute absorbed 
doses (i.e. about one gray or more), such as might arise following exposures in 
accidents or in radiotherapy;

(b) Other health effects in an individual that are known to be associated 
with radiation exposure —such as radiation-inducible malignancies (so-called 
“stochastic” effects)— cannot be unequivocally attributed to radiation expo-
sure, because radiation exposure is not the only possible cause and there are 
at present no generally available biomarkers that are specific to radiation ex-
posure. Thus, unequivocal differential pathological diagnosis is not possible 
in this case. Only if the spontaneous incidence of a particular type of stochas-
tic effect were low and the radiosensitivity for an effect of that type were high 
(as is the case with some thyroid cancers in children) would the attribution 
of an effect in a particular individual to radiation exposure be plausible, par-
ticularly if that exposure were high. But even then, the effect in an individu-
al cannot be attributed unequivocally to radiation exposure, owing to compet-
ing possible causes;

(c) An increased incidence of stochastic effects in a population could be 
attributed to radiation exposure through epidemiological analysis —provid-
ed that, inter alia, the increased incidence of cases of the stochastic effect were 
sufficient to overcome the inherent statistical uncertainties—. In this case, an 
increase in the incidence of stochastic effects in the exposed population could 
be properly verified and attributed to exposure. If the spontaneous incidence 
of the effect in a population were low and the radiosensitivity for the rele-
vant stochastic effect were high, an increase in the incidence of stochastic ef-
fects could at least be related to radiation, even when the number of cases was 
small;

(d) Although demonstrated in animal studies, an increase in the inci-
dence of hereditary effects in human populations cannot at present be at-
tributed to radiation exposure; one reason for this is the large fluctuation in 
the spontaneous incidence of these effects;

(e) Specialized bioassay specimens (such as some hematological and cy-
togenetic samples) can be used as biological indicators of radiation exposure 
even at very low levels of radiation exposure. However, the presence of such 
biological indicators in samples taken from an individual does not necessarily 
mean that the individual would experience health effects due to the exposure;

(f) In general, increases in the incidence of health effects in populations 
cannot be attributed reliably to chronic exposure to radiation at levels that 
are typical of the global average background levels of radiation. This is be-
cause of the uncertainties associated with the assessment of risks at low doses, 
the current absence of radiation-specific biomarkers for health effects and the 
insufficient statistical power of epidemiological studies. Therefore, UNSCEAR 
does not recommend multiplying very low doses by large numbers of indi-
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viduals to estimate numbers of radiation-induced health effects within a 
population exposed to incremental doses at levels equivalent to or lower than 
natural background levels;

(g) UNSCEAR notes that public health bodies need to allocate resourc-
es appropriately, and that this may involve making projections of numbers of 
health effects for comparative purposes. This method, though based upon rea-
sonable but untestable assumptions, could be useful for such purposes provid-
ed that it were applied consistently, the uncertainties in the assessments were 
taken fully into account, and it were not inferred that the projected health ef-
fects were other than notional.

In summary, radiation health effects cannot be attributed to low-dose ra-
diation exposure situations although it might be reasonable to infer risk for 
radiation protection purposes.

Epistemological limitations

One reason of all the confusion between attribution of effects and infer-
ence of risk might be founded in epistemiological limitations that have been 
ignored by scientists and decision makers alike. Epistemology is the branch of 
philosophy that deals with the nature of knowledge, i.e. ‘how we know what 
we know’. The epistemological limitations of the sciences of radiobiology and 
radioepidemiology, and their influence on the attribution of health effects to 
low dose exposure situations are often ignored. A clear explanation of the ep-
idemiological limitations described above and the more fundamental episte-
mological limitations are essential for understanding the reasons why collec-
tive effective doses aggregated from small notional individual doses should 
not be used to attribute health effects to radiation exposure situations, neither 
retrospectively nor prospectively. The epistemology on radiation effects and 
risks associated to low radiation dose exposure situations has been amply dis-
cussed in the peer reviewed literature (González, 2011) and more recently in 
relation to the problems of attribution related to the Fukushima-Daiichi acci-
dent González et al, 2013).

The attribution of radiation effects is a retrospective notion based on the 
concept of provability, which involves counterfactual analysis, demonstrabili-
ty of the effects occurrence and finally, the professional attestation that effects 
have actually been incurred in a given past exposure situations. Conversely, the 
inference of radiation risk as a prospective notion associated with the concept of 
probability, which quantifies risk in prospective exposure situations on the bas-
es of previous knowledge. Such knowledge includes radiobiological experimen-
tation and also epidemiological experience that is only available for exposure 
situations involving high doses and usually high dose-rates. Epidemiological 
outcomes are usually expressed as frequencies, usually frequencies of incidence 
of a particular health effects in a populations, which in turn can be converted 
into frequentistic probabilities. But since frequentist probabilities are not avail-
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able for low-dose exposure situations, usually subjective Bayesian probabili-
ties have to be used to quantify risk. Under present knowledge, radiation risks 
are inferable for prospective low-dose radiation exposure situations, however 
small the expected doses may be. Therefore, ascribing nominal radiation risks 
to planned exposure situations for radiation protection purposes is proper for 
reasons of duty, responsibility, prudence and precaution.

Notwithstanding the above, the prospective inference of radiation risk 
does not imply that actual effects can be automatically attributed retrospec-
tively to low-dose exposure situations. While there are reasons for experts to 
ascribe ‘detriment-adjusted nominal risk coefficients’ to prospective exposure 
situations involving low radiation doses and impose commensurate radiolog-
ical protection measures, these coefficients should not be used for attributing 
prospective health effects to radiation exposure situations at doses below the 
levels at which increased incidence can be actually observed if they occurred at 
all. Reporting of theoretical future cancer deaths due to low-dose radiation ex-
posure situations becomes an important ‘detriment’ (and inappropriate mea-
sure of harm) to the affected people.

In fact attribution refers to the knowledge required for assigning health 
outcomes to past radiation exposure situations, namely for connecting radia-
tion effects to precedent radiation exposure situations (and therefore assign-
ing them unequivocally to the situation). This is different than the aptitude for 
inferring radiation risks to planned prospective radiation exposure situations. 
In this respect, the epistemology of attribution is associated, respectively, with 
the subtly distinct concepts of probability and provability, ex- pressed with 
these cuasi-homonymous terms that cause much misunderstanding. They de-
rive from a common root, the Latin probare, which means both ‘to test’ and 
‘to demonstrate’. This akin terminology is a recipe for confusion, and an ade-
quate semantics has been absent for conveying the concepts associated with 
radiation hazards.

From attributability to imputability

After a long journey it seems that the scientific community has reached a 
consensus on health effects at low doses: risk can be inferred but actual effects 
cannot be attributed. This important scientific consensus should now be con-
verted in legal instruments that address the problem of imputation of radia-
tion health effects

Attribution should not be considered as a synonym of the legal term im-
putation. Attributing means regarding something (e.g. health effects) as be-
ing caused by something else (e.g. radiation exposure). Diversely, imputing 
means ascribing to someone to be the cause of something (especially some-
thing bad). For example, in relation to radiation, imputation could mean ac-
cusing an employer of causing radiation harm to an occupationally exposed 
worker, or accusing a nuclear operator of causing radiation harm to members 
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of the public. Until now, imputation has been mainly related to occupational 
compensation claims, for example as part of a multi-stage test for legal liabili-
ty associated with the causal relationship between the conduct of employers of 
occupationally exposed workers and the occupational harm that those work-
ers may have experienced. These occupational issues have already been inter-
nationally considered (ILO, 2010).

The time is ripe now for legal experts to convert the scientific achieve-
ments on attributatbility in legal guidance on imputability. The nuclear legal 
experts in general and those in Interjura in particular and, specifically those of 
the prestigious International Nuclear Law Association are invited to address 
this important challenge.
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Opening address: develOpments  
in nuclear law - 20 OctOber 2014 1

By Peri Lynne Johnson 2

introduction
Good morning ladies and gentlemen, distinguished colleagues.
It is an honour to be invited to deliver this opening address on develop-

ments in nuclear law, at this 21st Congress of the International Nuclear Law 
Association (INLA).

As you know, the last INLA Conference held two years ago in Manchester, 
UK, was influenced by the accident at the Fukushima Daiichi nuclear power 
plant, Japan, which occurred a year earlier, on 11 March 2011. The accident 
was a wake-up call for the international community. It was a dramatic and 
painful reminder that nuclear safety can never be taken for granted, even in 
an advanced industrial country.

Actions taken pursuant to the accident continue to play an important role 
in enhancing the development of the international legal frameworks for nu-
clear safety and nuclear liability but as I shall highlight, there have been unre-
lated developments in one form or another, in all areas including safeguards 
and nuclear security.

 1 21st Nuclear Inter Jura Congress of the International Nuclear Law Association. Buenos 
Aires, Argentina, 20-23 October 2014.

 2 Ms Peri Lynne Johnson is the Legal Adviser of the International Atomic Energy Agency 
�,$($��DQG�WKH�'LUHFWRU�RI�WKH�,$($�2I¿FH�RI�/HJDO�$IIDLUV��7KH�YLHZV�H[SUHVVHG�LQ�WKLV�SDSHU�DUH�
those of the author and do not necessarily represent those of the IAEA.

Copyright © International Atomic Energy Agency 2013. Permission to reproduce or trans-
late the information contained in this presentation may be obtained in writing following a corre-
sponding request to the International Atomic Energy Agency (IAEA), Vienna International Cen-
WUH��3�2��%R[�����������9LHQQD��$XVWULD�
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1. nuclear power and newcomer countries
First, I want to briefly address nuclear power and newcomer countries.
The use of nuclear power continues to grow throughout the world. As 

highlighted in the 2013 International Ministerial Conference on Nuclear Pow-
er in the 21st Century (St. Petersburg, Russian Federation, 27-29 June 2013), 
“Nuclear power remains an important option for many countries to improve 
energy security, provide energy for development and fight climate change”.

In this regard, the IAEA has identified some thirty-three countries that 
are currently interested in introducing nuclear power but have not connected 
a first NPP to the grid. Some, such as Egypt and Vietnam, have been planning 
for nuclear power for some time. Others, such as Poland, are reviving the nu-
clear option after plans had been curtailed. Countries such as Jordan and Uru-
guay are considering or planning for nuclear power for the first time.

With regard to these newcomers, the IAEA Director General Yukiya Ama-
no has stated that “Assistance to [them], especially those which are most ad-
vanced on the road to having operational reactors, will remain a high-priori-
ty issue [for the Agency].”

In assisting these countries, the IAEA continues to apply the IAEA Mile-
stones approach, set-out in the IAEA publication “Milestones in the Develop-
ment for a National Infrastructure for Nuclear Power”, to infrastructure de-
velopment. At the same time, however, since 2012 work has been undertaken 
WR�VWUHQJWKHQ�WKH�DSSURDFK�ZLWK�D�YLHZ�WRZDUGV�D�UHYLVHG�WH[W�EHLQJ�SXEOLVKHG�
at the end of 2014. As far as the legislative framework is concerned, howev-
HU��LW�LV�QRW�H[SHFWHG�WKDW�WKHUH�ZLOO�EH�IXQGDPHQWDO�FKDQJHV�WR�WKH�FXUUHQW�DS-
proach.

Updating the document is timely, to take into account several developments 
RYHU�WKH�SDVW�VHYHQ�\HDUV�RI�LWV�LPSOHPHQWDWLRQ��)RU�H[DPSOH��LW�ZDV�DVVXPHG�LQ�
2007 that countries would likely use a competitive bidding process. The use of 
direct negotiations through intergovernmental agreements or the use of alter-
native contracting and ownership arrangements was not anticipated.

2. iaea action plan on nuclear safety
I turn now to the IAEA Action Plan on Nuclear Safety.
The Agency together with its Member States continues to implement the 

IAEA Action Plan on Nuclear Safety which was adopted following the Fuku-
shima accident by the IAEA Board of Governors and the General Conference 
in September 2011.

The Action Plan sets-out twelve main actions (with thirty-nine corre-
sponding sub-actions). One of the actions is entitled the “International Legal 
Framework” and I shall highlight some features of it during this speech.

Progress continues to be made in the Action Plan’s implementation. In 
fact, as the preparation of the IAEA final report on the accident nears conclu-
VLRQ��H[SHFWHG�E\�WKH�HQG�RI�WKLV�\HDU���WKH�LPSOHPHQWDWLRQ�RI�WKH�$FWLRQ�3ODQ�
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is also drawing to a close. This final report is a major undertaking, with the 
SDUWLFLSDWLRQ� RI� DSSUR[LPDWHO\� ���� LQWHUQDWLRQDOO\� UHFRJQL]HG� H[SHUWV� IURP�
DURXQG����0HPEHU�6WDWHV�DQG�VHYHUDO�LQWHUQDWLRQDO�RUJDQL]DWLRQV�

I shall now turn to briefly highlight some developments regarding the in-
ternational legal instruments.

3. convention on nuclear safety
First, the Convention on Nuclear Safety (CNS), our cornerstone of the in-

ternational legal framework for nuclear safety, currently has seventy-seven 
3DUWLHV� �VHYHQW\�VL[�6WDWHV� DQG�RQH� UHJLRQDO� RUJDQL]DWLRQ� �(85$720����2I�
these, seven are from the Latin American region. Although only 2 States (Par-
aguay, eif 9 April 2014; and Oman, eif 26 August 2013) joined the CNS since 
the 2012 INLA Congress, it is important that since 2005, all States operating 
QXFOHDU�SRZHU�SODQWV��ZLWK�MXVW�RQH�H[FHSWLRQ��,UDQ���DUH�3DUW\�WR�LW��$OVR��DOO�
newcomers are either already Party or are considering to become Party.

7KH�&16�IUDPHZRUN�KDV�H[SHULHQFHG�VRPH�FKDQJHV�IXUWKHU�WR�WKH�)XNX-
shima accident and the implementation of the IAEA Action Plan on Nuclear 
Safety.

a. Initial efforts to strengthen implementation of the CNS

More particularly, further to the Fukushima accident, the CNS’s Contract-
ing Parties have taken a number of steps to strengthen the Convention, in-
FOXGLQJ��H[WHQVLYH�ZRUN�WR�LPSURYH�LWV�UHYLHZ�PHFKDQLVP�WKURXJK�WKH�UHYLVLRQ�
of the CNS’s underlying guidance documents. In this regard, last year, I pub-
lished an article in the OECD/NEA’s Nuclear Law Bulletin on the role of the 
Convention on Nuclear Safety in strengthening the legal framework for nucle-
ar safety further to the Fukushima accident (Volume 2013/1).

For now, I want to highlight some developments. In particular:
1. The Contracting Parties adopted a Declaration at the 5th Review Meet-

ing held in April 2011 only a few weeks after the Fukushima accident. In that 
Declaration they reaffirmed their commitment to the objectives of the Con-
YHQWLRQ��DJUHHG�WR�KROG�DQ�([WUDRUGLQDU\�0HHWLQJ�DQG�WR�H[SORUH�IXUWKHU�DF-
tions.

���7KH\�DOVR�DJUHHG�RQ�FRQFUHWH�DFWLRQV�DW�WKH�([WUDRUGLQDU\�0HHWLQJ�LQ�
August 2012, including:

a. The revision of the CNS’s underlying guidance documents. The aim be-
ing to provide for a more robust peer review process in all those areas identi-
fied to show weaknesses post Fukushima.

b. They established an “Effectiveness and Transparency” working group 
open to all Contracting Parties with the task of reporting to the 6 th Review 
Meeting on a list of actions to strengthen the CNS. The final report of the 
working group was considered at the 6 th Review Meeting which was held ear-
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lier this year, from 24 March to 4 April 2014 (the 7th Review Meeting will be 
held from 27 March to 7 April 2017).

c. They also considered a list of “Action-Oriented Objectives for Strength-
HQLQJ�1XFOHDU�6DIHW\´��DWWDFKHG�WR�WKH�6XPPDU\�5HSRUW�RI�WKH�([WUDRUGLQDU\�
Meeting). These “Objectives”, read together with the agreed changes to the 
aforementioned underlying documents, certainly reinforce the CNS. In fact, 
H[DPLQDWLRQ� RI� WKH� YDULRXV� DUHDV� LGHQWLILHG� SRVW�)XNXVKLPD�� KDYH� DOO� EHHQ�
strengthened (albeit only through the CNS’s underlying guidance documents 
and “objectives”).

b. Formal proposal to amend the CNS

i. Initial formal proposals

,Q�DGGLWLRQ��SULRU�WR�WKH������([WUDRUGLQDU\�0HHWLQJ��IRUPDO�SURSRVDOV�WR�
amend the CNS were initially submitted by three Contracting Parties (Rus-
VLDQ�)HGHUDWLRQ��6ZLW]HUODQG�DQG�6SDLQ��ZKLFK�VXEVHTXHQWO\�ZLWKGUHZ�LWV�IRU-
mal proposal).

$OWKRXJK�WKH�&RQWUDFWLQJ�3DUWLHV�DW�WKH������([WUDRUGLQDU\�0HHWLQJ��GLG�
not adopt these formal proposals and also did not discuss their submission to 
a Diplomatic Conference pursuant to Article 32 of the CNS, the substantive as-
pects of the proposals were in fact considered during discussions of the “Effec-
WLYHQHVV�DQG�7UDQVSDUHQF\´�ZRUNLQJ�JURXS��$OVR��WKH\�DUH�WR�D�FHUWDLQ�H[WHQW�
now reflected in revisions to the underlying guidance documents of the CNS.

ii. New proposal by Switzerland 

,W�IROORZHG�WKDW�RQ���'HFHPEHU�������6ZLW]HUODQG�VXEPLWWHG�D�QHZ�SUR-
SRVDO� WR�DPHQG�$UWLFOH� ���RI� WKH�&16�ZKLFK�DGGUHVVHV� WKH�GHVLJQ�DQG�FRQ-
VWUXFWLRQ�RI�QXFOHDU�SRZHU�SODQWV��ERWK�QHZ�DQG�H[LVWLQJ���6ZLW]HUODQG�SUR-
SRVHV�WR�LQVHUW�D�QHZ�SDUDJUDSK�LY�XQGHU�$UWLFOH����WKDW�ZRXOG�UHDG�DV�IROORZV��
“Nuclear power plants shall be designed and constructed with the objectives 
of preventing accidents and, should an accident occur, mitigating its effects 
and avoiding releases of radionuclides causing long-term off-site contamina-
tion. In order to identify and implement appropriate safety improvements, 
WKHVH�REMHFWLYHV�VKDOO�DOVR�EH�DSSOLHG�DW�H[LVWLQJ�SODQWV´��7KLV�LVVXH�ZDV�KLJK-
lighted by the Fukushima accident and was reflected in Conclusion 17 of the 
6XPPDU\�5HSRUW�RI�WKH������([WUDRUGLQDU\�0HHWLQJ�

,Q� DGGLWLRQ� WR� WKHVH� DFWLRQV�� WKH�&RQWUDFWLQJ�3DUWLHV� DW� WKH�6L[WK�5HYLHZ�
Meeting held earlier this year, decided by a two-thirds majority to submit this 
new Swiss proposal to a Diplomatic Conference to be convened within one year.

Pursuant to Article 32 of the CNS, the Depositary (i.e. the IAEA Director 
General) is the responsible authority to convene the Diplomatic Conference. 
Therefore, Contracting Parties requested the Director General (acting as the 
'HSRVLWDU\��WR�SUHSDUH�D�VHW�RI�UXOHV�DQG�SURFHGXUHV�IRU�RUJDQL]LQJ�WKH�'LSOR-
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matic Conference. Together with the Contracting Parties, the IAEA Secretari-
at is currently making the necessary arrangements for this Diplomatic Confer-
ence which is now scheduled for 9-13 February 2015.

c. Further efforts to strengthen implementation of the CNS

Further, during the 6 th Review Meeting, the Contracting Parties dis-
cussed with the aim of improving the effectiveness and transparency of the 
Convention peer review process, further proposals to amend the CNS’s under-
ling guidance, based on the Report of the aforementioned “Effectiveness and 
Transparency” working group. The proposed amendments to the CNS’s un-
derlying guidance documents, agreed by consensus, provide clearer guidance 
on actions to be taken by the Contracting Parties to meet the objectives of the 
CNS, to enhance preparation of National Reports, improvements to the re-
view process, enhancement of international cooperation and more transpar-
ency towards the public.

In conclusion, while the CNS Contracting Parties have sought to address 
the Fukushima accident through revisions to the CNS’s underlying guidance 
documents, there still remains the possibility that the Convention may be for-
PDOO\�DPHQGHG�DW�QH[W�\HDU¶V�'LSORPDWLF�&RQIHUHQFH�

4. emergency preparedness and response
In addition to the safety of nuclear power plants, another branch of in-

ternational nuclear law to have undergone developments post-Fukushima, is 
the international legal framework for emergency preparedness and response 
(EPR).

Actions taken by the international community prior to the Fukushima ac-
FLGHQW�DQG�SRVW�WKH������&KHUQRE\O�DFFLGHQW��LQLWLDOO\�OHG�WR�WKH�HVWDEOLVKPHQW�
of an international EPR system (based on the post-Chernobyl conventions, 
namely, the Early Notification and Assistance Conventions) and then its sub-
VHTXHQW�H[SDQVLRQ�DQG�VWUHQJWKHQLQJ�GXULQJ�WKH�FRXUVH�RI�PRUH�WKDQ�WZR�GH-
cades, in particular, through the establishment of legally non-binding mecha-
nisms and practical arrangements.

The current EPR framework is established by the Early Notification and 
Assistance Conventions which both have more than 100 Parties each. Since 
the 2012 INLA Congress, four States became party to the Early Notification 
Convention and Assistance Conventions, namely, Burkina Faso, Lao P.D.R, 
Lesotho and Paraguay.

As the IAEA Director General Yukiya Amano reported to the IAEA Board 
of Governors shortly after the Fukushima accident, “the current international 
emergency response framework needs to be reassessed. It was designed large-
O\�LQ�WKH�ZDNH�RI�WKH�&KHUQRE\O�GLVDVWHU�LQ�������EHIRUH�WKH�LQIRUPDWLRQ�UHYR-
OXWLRQ��,W�UHIOHFWV�WKH�UHDOLWLHV�RI�WKH�����V��QRW�RI�WKH���VW�FHQWXU\�´
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Similar to the CNS, post-Fukushima efforts at the international level re-
garding EPR have addressed both non-binding elements and the formal pro-
cess of amending the Early Notification Convention.

D��(IIRUWV�WR�VWUHQJWKHQ�LPSOHPHQWDWLRQ�RI�WKH�(DUO\�1RWL¿FDWLRQ� 
and Assistance Conventions

More particularly, the non-binding mechanisms and practical arrange-
ments underpinning the legal foundations of the EPR system have all been 
strengthened with a view to enhancing the effective implementation of the 
Conventions. These mechanisms and arrangements include, EPR-IEComm 
2012 (the Operations Manual for Incident and Emergency Communication), 
which establishes the mechanisms and channels for communication among 
WKH� 6HFUHWDULDW�� 6WDWHV� DQG� UHOHYDQW� LQWHUQDWLRQDO� RUJDQL]DWLRQV�� ,W� QRZ� LQ-
cludes response time objectives for emergency notification and the provision 
of follow-up information. Further, there is EPR-RANET 2013 which establish-
es the mechanisms for international assistance (the Response and Assistance 
Network). Pursuant to the accident, it now addresses the on-site assessment 
and management of emergencies at nuclear installations to mitigate their im-
pact. Finally, there is also the EPR-JPLAN 2013 (the Joint Radiation Emer-
JHQF\�0DQDJHPHQW�3ODQ�RI�WKH�,QWHUQDWLRQDO�2UJDQL]DWLRQV���ZKLFK�GHVFULEHV�
the inter-agency EPR framework. Pursuant to the accident, the Preparatory 
&RPPLVVLRQ� IRU� WKH� &RPSUHKHQVLYH�1XFOHDU�7HVW�%DQ� 7UHDW\� 2UJDQL]DWLRQ�
(CTBTO Preparatory Commission) became a co-sponsor of the EPR-JPLAN 
2013.

Also, the 7th Meeting of Representatives of the Competent Authorities 
identified under the Early Notification and Assistance Conventions held from 
19 to 23 May 2014, provided a further opportunity to discuss the implemen-
tation of the Early Notification and Assistance Conventions. Moreover, it en-
abled the sharing of information on national emergency preparedness and re-
sponse arrangements and capabilities; the sharing of information on the latest 
HPHUJHQF\�SUHSDUHGQHVV�DQG�UHVSRQVH�JXLGHOLQHV�DQG�WRROV��DQG�WKH�H[FKDQJH�
RI�H[SHULHQFHV�DQG�JRRG�SUDFWLFHV�LQ�HPHUJHQF\�SUHSDUHGQHVV�DQG�UHVSRQVH�

E��)RUPDO�SURSRVDO�WR�DPHQG�WKH�(DUO\�1RWL¿FDWLRQ�&RQYHQWLRQ

In addition, similar to the CNS there is also a formal proposal to amend 
the Early Notification Convention which was submitted by the Russian Fed-
eration in 2011. It aims to strengthen the provisions on prompt notification of 
the concerned Parties and the IAEA, within a defined time period, by the State 
on whose territory the accident occurred.

However for such proposal to succeed, a majority of the Parties to the Con-
vention would first need to request the convening of a diplomatic conference 
as required in accordance with its Article 14. Since there are currently 119 Par-
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tLHV�WR�WKH�&RQYHQWLRQ��IRXU�RI�ZKLFK�DUH�RUJDQL]DWLRQV���WKH�UHTXLUHG�PDMRULW\�
FXUUHQWO\�DPRXQWV�WR�VL[W\��0RUH�WKDQ�WKUHH�\HDUV�DIWHU�LWV�VXEPLVVLRQ��LW�DS-
pears unlikely that the required majority needed for its consideration, will be 
reached in the near term.

c. Enhanced IAEA role

Prior to the accident, the Agency’s role as concerns the dissemination of 
information was largely limited to distributing information validated by the 
country concerned to all other Member States. At the time of the accident, 
however, there was a need for the provision of accurate and timely informa-
tion including the provision of analysis and possible scenarios on how a crisis 
might develop and the associated radiological impact.

Pursuant to the IAEA Action Plan on Nuclear Safety there is now an impor-
tant enhanced role of the Agency in providing “Member States, internation-
DO�RUJDQL]DWLRQV�DQG� WKH�JHQHUDO�SXEOLF�ZLWK� WLPHO\�� FOHDU�� IDFWXDOO\� FRUUHFW��
objective and easily understandable information during a nuclear emergency 
on its potential consequences, including analysis of available information and 
prognosis of possible scenarios based on evidence, scientific knowledge and 
the capabilities of Member States.”

This is now an important role of the Agency directly based on decisions of 
the Board of Governors and General Conference. Since the adoption of the Ac-
tion Plan, the IAEA Secretariat has been developing a comprehensive process 
to provide the needed assessment and prognosis during a nuclear emergency.

d. ConvEx-3 exercise

On a final note, I just want to highlight that last November, Morocco host-
HG�WKH�ILUVW�HYHU�ODUJH�VFDOH�&RQY([���H[HUFLVH�WR�WHVW�0HPEHU�6WDWH�SUHSDUHG-
ness for, and response to, a severe radiological emergency triggered by a ‘dirty 
bomb’ attack (see IAEA document, GOV/INF/2014/7). Fifty-nine Member 
6WDWHV��LQFOXGLQJ�0RURFFR��DQG�WHQ�LQWHUQDWLRQDO�RUJDQL]DWLRQV��LQFOXGLQJ�WKH�
$JHQF\��SDUWLFLSDWHG�LQ�WKH�H[HUFLVH��ZKLFK�RIIHUHG�WKH�RSSRUWXQLW\�WR�HYDOXDWH�
the response to a severe radiological emergency triggered by a nuclear securi-
ty event and revealed areas of EPR systems that need further improvements, 
including response coordination among Member States. The IAEA continues 
to work with States and others in addressing these areas.

5. safety of radioactive waste management and the safety  
of spent fuel management

Adopted in 1997 and in force since 2003, the Joint Convention on Safety 
of Radioactive Waste Management and the Safety of Spent Fuel Management 
�WKH�-RLQW�&RQYHQWLRQ��FXUUHQWO\�KDV�VL[W\�QLQH�3DUWLHV��VL[W\�HLJKW�6WDWHV�DQG�
RQH�UHJLRQDO�RUJDQL]DWLRQ�>(85$720@��
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2I�WKHVH��IRXU�DUH�IURP�WKH�/DWLQ�$PHULFDQ�UHJLRQ��$OVR��VL[�6WDWHV��QDPH-
O\��$UPHQLD��%RVQLD�DQG�+HU]HJRYLQD��0DOWD��0DXULWLXV��2PDQ�DQG�9LHWQDP��
joined the Joint Convention since the 2012 INLA Congress. Many newcomer 
countries are either already Party to the Joint Convention or are considering 
to join. In fact, for a number of years now the membership of the Joint Con-
vention has slowly continued to grow: this is important since the Joint Con-
YHQWLRQ� LV� UHOHYDQW� WR� DOO� 6WDWHV� LQ�ZKLFK� WKHUH� LV� UDGLRDFWLYH�ZDVWH�� IRU� H[-
ample, even to those where the only waste generated comes from the use of 
radioactive material in medicine and research.

Different from the CNS and the Early Notification Convention, no formal 
proposals to amend the Joint Convention have been submitted post-Fuku-
shima. However, the Contracting Parties to the Joint Convention have never-
theless worked towards improving its effectiveness. More particularly, earlier 
this year they considered proposals to revise the underlying guidance docu-
PHQWV�HVWDEOLVKHG�XQGHU�WKH�-RLQW�&RQYHQWLRQ��DW�DQ�([WUDRUGLQDU\�0HHWLQJ�
convened from 12 to 13 May 2014, the focus being on greater transparency 
DQG�VWUHQJWKHQLQJ�WKH�SHHU�UHYLHZ�SURFHVV��)RU�H[DPSOH�� WKH�UHYLVHG�JXLGH-
OLQHV�UHJDUGLQJ�WKH�IRUP�DQG�VWUXFWXUH�RI�QDWLRQDO�UHSRUWV�QRZ�H[SUHVVO\�VSHF-
ifies that reference to the IAEA Safety Fundamentals and Requirements could 
be made when reporting on the obligations of the Convention. Also, as con-
FHUQV�QDWLRQDO�UHSRUWV��LW�H[SUHVVO\�VSHFLILHV�LQ�WKH�FRQWH[W�RI�UHSRUWV�RQ�WKH�
regulatory body (Article 20 of the Joint Convention) that the means by which 
the effective independence of the regulatory functions from those of spent fuel 
management and radioactive waste management is ensured and the actions to 
improve the transparency in regulatory activities and communication with the 
public, should be summarised. Further, it now states that Contracting Parties 
are encouraged to make public their National Reports or summaries thereof 
including the recommendation that they be placed on the internet to increase 
their availability to interested parties. Contracting Parties are also encouraged 
to make public the questions and comments received from other Contracting 
Parties during the review process, including, the responses to these questions 
and comments, or summaries thereof.

On a final note, the 5th Review Meeting of the Contracting Parties to the 
Joint Convention will be held from 11 to 22 May 2015.

I shall now briefly turn to the two legally non-binding Codes of Conduct 
adopted by the IAEA.

6. iaea codes of conduct

a. Safety and security of radioactive sources and research reactors

To-date, 122 States have made political commitments to the Code of Con-
duct on the Safety and Security of Radioactive Sources and of these, eighteen 
are from the Latin American region. Eighty-nine States have made such com-
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PLWPHQWV� WR� WKH�VXSSOHPHQWDU\�*XLGDQFH�RQ�WKH�,PSRUW�DQG�([SRUW�RI�5D-
dioactive Sources and of these, fourteen are from the Latin American region.

Although there are no political commitments to the Code of Conduct on 
the Safety of Research, regional and international meetings on application of 
the Code continue to take place to discuss its application, the latest of which 
was held in June this year. Such meetings also continue to take place pursuant 
WR�WKH�IRUPDOL]HG�SURFHVV�IRU�D�SHULRGLF�H[FKDQJH�RI�LQIRUPDWLRQ�DQG�OHVVRQV�
learned and for the evaluation of progress made by States towards implement-
ing the Code of Conduct on the Safety and Security of Radioactive Sources. 
)XUWKHU��WR�WKLV�SURFHVV��VL[W\�HLJKW�0HPEHU�6WDWHV�YROXQWDULO\�VXEPLWWHG�QD-
tional reports to the IAEA International Conference on the Safety and Security 
of Radioactive Sources: Maintaining the Continuous Global Control of Sourc-
es throughout their Life Cycle, held in Abu Dhabi, United Arab Emirates, in 
October 2013.

On a final note, it would appear that for now States do not wish to create 
legally binding obligations to replace these two Codes of Conduct but this af-
WHUQRRQ�,�H[SHFW�WKHUH�ZLOO�EH�VRPH�GLVFXVVLRQ�RI�WKLV�PDWWHU�ZLWK�UHVSHFW�WR�
radioactive sources.

b. Code of Conduct on the Transboundary movement of radioactive 
material inadvertently incorporated into scrap metal and semi-
¿QLVKHG�SURGXFWV�RI�WKH�PHWDO�UHF\FOLQJ�LQGXVWULHV

/DVW�)HEUXDU\�� WKH� WKLUG�RSHQ�HQGHG�PHHWLQJ�RI� WHFKQLFDO� DQG� OHJDO� H[-
perts to develop a Metal Recycling Code of Conduct (a code of conduct on the 
transboundary movement of radioactive material inadvertently incorporated 
into scrap metal and semi-finished products of the metal recycling industries) 
was held.

Unlike for the research reactor and radioactive sources codes of conduct, 
this process initiated in 2010, did not due to a lack of consensus result in the 
adoption by the IAEA Board and General Conference, of a Code of Conduct. 
5DWKHU��WKH�GUDIW�WH[W�GHYHORSHG�WKURXJK�WKH�WKUHH�RSHQ�HQGHG�WHFKQLFDO�PHHW-
ings is provided in an IAEA publication published in February 2014, available 
on the IAEA website www.iaea.org.

7. nuclear security

a. Amendment to the Convention on the Physical Protection of Nuclear 
Material (the CPPNM)

As you will hear further on Wednesday (22nd), the international legal 
framework for nuclear security has also witnessed developments since the 
2012 INLA Congress.
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The entry into force of the Amendment to the Convention on the Physi-
FDO�3URWHFWLRQ�RI�1XFOHDU�0DWHULDO��&3310��DGRSWHG�RQ���-XO\�������KRZ-
ever, remains a major piece of unfinished business in international efforts to 
ensure that nuclear material does not fall into the hands of terrorists or oth-
er criminals.

According to Director General Amano, entry into force is the most im-
portant step that the international community can take to strengthen nucle-
ar security worldwide. It is therefore a priority for the Agency which has been 
actively facilitating its entry into force through the implementation of an in-
ternal Plan of Action.

On Wednesday I will introduce my paper to this Congress on develop-
ments in respect of the Amendment to the CPPNM, in particular, those fo-
cused on facilitating its entry into force and implementation.

8. civil liability for nuclear damage
I turn now to the field of civil liability for nuclear damage, which the 

Congress shall consider on Thursday (23rd).
When considering the international nuclear liability instruments and their 

current status of adherence, the absence of treaty relations between States, as 
well as the comparatively low number of adherences to some of those instru-
ments, becomes apparent.

The international nuclear liability instruments were adopted to ensure 
VRPH�GHJUHH�RI�KDUPRQL]DWLRQ�RI�QDWLRQDO�ODZV�LQ�WKLV�DUHD�EXW�RI�WKH�ZRUOG¶V�
437 operable power reactors (also, seventy reactors are under construction), 
less than half are still not covered by any nuclear liability convention.

Simply, many nuclear power countries remain outside the liability regime 
(but a number of them have national legislation implementing the basic nu-
clear liability principles). This lack of adherence to the instruments, particu-
larly, by some nuclear power States, is clearly a disincentive for other States 
to join them.

It is against this backdrop that there is an increasing emphasis on the need 
WR�HVWDEOLVK�D�JOREDO�QXFOHDU�OLDELOLW\�UHJLPH��)RU�H[DPSOH��WKHUH�LV�WKH�FDOO�LQ�
the Joint Statement on Liability for Nuclear Damage, adopted by France and 
the USA in August 2013. In that Joint Statement, the two countries declared, 
among others that they would “Coordinate their actions in encouraging ad-
herence to the enhanced international nuclear liability instruments including, 
as appropriate the revised Paris Convention (together with the revised Brus-
sels Convention) or the revised Vienna Convention, which may be linked by 
the Joint Protocol, and the [1997 Convention on Supplementary Compensa-
tion for Nuclear Damage (CSC)], with an initial step being the entry into force 
of the CSC.

Also the IAEA Action Plan on Nuclear Safety calls upon “[IAEA] Member 
States to work towards establishing a global nuclear liability regime” in the 
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IAEA Action Plan on Nuclear Safety. In addition, the Action Plan calls upon 
them “to give due consideration to the possibility of joining the international 
nuclear liability instruments as a step toward achieving such a global regime.”

7KH�$FWLRQ�3ODQ�DOVR�DVVLJQV�,1/(;��WKH�,$($�'LUHFWRU�*HQHUDO¶V�H[SHUW�
group on nuclear liability, the special task of “recommend[ing] actions to fa-
cilitate [the] achievement of such a global regime”. Further to the Action Plan 
and based on INLEX’s past work, INLEX has carried out various activities. In 
SDUWLFXODU��,1/(;�GLVFXVVHG�DQG�ILQDOL]HG�LQ�������5HFRPPHQGDWLRQV�WR�ID-
cilitate the achievement of a global nuclear liability regime, as requested by 
the Action Plan. The Recommendations are available on the IAEA website. 
One of the recommendations is that “All Member States with nuclear instal-
lations should adhere to one or more of the relevant international nuclear lia-
bility instruments that contain commonly shared international principles re-
flecting the enhancements developed under the auspices of the IAEA during 
the 1990’s.” Through the efforts of INLEX, the IAEA encourages all States to 
join the updated conventions.

The main challenge for the future in the area of nuclear liability really al-
ways was and still is the establishment of a global nuclear liability regime. The 
question still remaining: when will the 1997 CSC enter into force and what im-
pact will it have on the establishment of the global nuclear liability regime?

The CSC holds the promise of establishing the global nuclear liability re-
gime that Member States have been seeking. Its principal purpose can be con-
sidered as being to create a global nuclear liability regime in order to serve as 
DQ�³XPEUHOOD´�RYHU�WKH�SUHVHQW�IUDJPHQWHG�VLWXDWLRQ�FKDUDFWHUL]HG�E\�WKH�H[-
istence of States party to either the Paris or Vienna regime and States party to 
none of the international liability instruments.

With this in mind, there have since the 2012 INLA Congress been sever-
al encouraging developments regarding the status of adherence to the instru-
ments adopted under the auspices of the IAEA, most notably the CSC. More 
particularly,

��&DQDGD�VLJQHG�WKH�&6&�RQ���'HFHPEHU�������,W�LV�H[SHFWHG�WKDW�&DQDGD�
will ratify it once the implementing legislation is adopted;

��7KH�8$(�VLJQHG�DQG�UDWLILHG�WKH�&6&�RQ���-XO\�������$OWKRXJK��LW�ZDV�
already Party to the 1997 Vienna Convention (as of 29 August 2012) and the 
����� -RLQW� 3URWRFRO� �DV� RI� ��� 1RYHPEHU� ������� WKH� 8$(� EHFDPH� WKH� ILIWK�
country to deposit its instrument of ratification to the CSC. It also became the 
first nuclear newcomer to join the CSC. IAEA Director General Amano has 
said that he hopes the UAE’s decision will help to build momentum towards 
the CSC’s entry into force; and

��$OVR��0DXULWLXV�VLJQHG�WKH�&6&�RQ����-XQH������
��)LQDOO\��WKHUH�LV�WKH�SRVLWLYH�LQGLFDWLRQ�E\�WKH�0LQLVWHU�IRU�)RUHLJQ�$IIDLUV�

of Japan in November 2013 that he “[...] will work to submit the CSC and re-
ODWHG�ELOOV�WR�WKH�&DELQHW�DW�DQ�DSSURSULDWH�WLPH�QH[W�\HDU�´
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As concerns the Joint Protocol, France became party to it on 30 July 2014. 
%RVQLD� DQG�+HU]HJRYLQD� EHFDPH� SDUW\� WR� WKH�����9LHQQD�&RQYHQWLRQ� RQ� ��
June 2013. Finally, Jordan became Party to the 1963 and 1997 Vienna Con-
ventions on 27 April 2014.

The actions by Japan (which currently operates forty-eight NPPs and has 
two under construction) and Canada (which currently operates nineteen NPPs 
(and also by the UAE, a nuclear newcomer)) are significant due to the CSC’s 
entry into force requirements which require at least 5 States with a minimum 
of 400,000 units of installed nuclear capacity. Currently, the CSC is still open 
for signature and presently has five Contracting States (which includes Argen-
tina which ratified it on 14 November 2000)) and eighteen signatories. Yet it 
could enter into force if ratified by Japan, or by Canada and South Korea (thus 
satisfying the threshold requirement of 400,000 units of installed capacity for 
HQWU\�LQWR�IRUFH���,I�-DSDQ�DORQH�UDWLILHV��WKHQ�WKH�&6&�ZLOO�FRYHU�DSSUR[LPDWH-
ly 157 NPP reactors?

It is clear then that with the CSC’s entry into force, the current status 
of NPP coverage by the nuclear liability instruments would be significantly 
changed for the better.

Adherence to the CSC is being seriously studied by a number of States. 
IAEA Director General Amano has said that its entry into force will be an im-
portant step towards establishing a global liability regime and that helping to 
bring about its entry into force is a priority for the IAEA. During the margins 
RI�WKH�*HQHUDO�&RQIHUHQFH�ODVW�PRQWK�ZH�RUJDQL]HG�D�VLGH�HYHQW�RQ�WKH�&6&�LQ�
WKH�FRQWH[W�RI�WKH�JOREDO�QXFOHDU�OLDELOLW\�UHJLPH��7KH�HYHQW�SURYLGHG�DQ�RS-
SRUWXQLW\�IRU�DQ�H[FKDQJH�RI�YLHZV�DQG�WR�KHDU�IURP�UHSUHVHQWDWLYHV�RI�VRPH�
Member States their views on what a global nuclear liability regime looks like.

There is a real prospect of the CSC’s entry into force in the near future. 
7KH�HVWDEOLVKPHQW�RI�D�JOREDO�QXFOHDU�OLDELOLW\�UHJLPH�LQ�WKLV�FRQWH[W�LV�WKHUH-
fore in our view finally close and we are hopeful that it will enter into force ear-
O\�QH[W�\HDU�

9. safeguards
The international legal framework on the safe and secure uses of nuclear 

energy is not complete without appropriate mechanisms to safeguard the nu-
FOHDU�PDWHULDO�DQG�QXFOHDU�IDFLOLWLHV�WR�HQVXUH�WKDW�WKH\�DUH�EHLQJ�XVHG�H[FOX-
sively for peaceful purposes.

One of the core functions of the IAEA is to apply safeguards to prevent 
the diversion of nuclear material from peaceful activities to nuclear weapons. 
This is done by verifying that States are abiding by their obligations under 
safeguards agreements concluded with the IAEA and are using nuclear ma-
WHULDO�RQO\�IRU�SHDFHIXO�SXUSRVHV��7KH�$JHQF\�LV�DXWKRUL]HG�E\�$UWLFOH�,,,�$���
of its Statute: to establish and administer safeguards: to ensure that special 
fissionable and other materials, services, equipment, facilities, and informa-
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tion made available by the Agency or at its request or under its supervision or 
control are not used in such a way as to further any military purpose; to ap-
ply safeguards, at the request of the parties, to any bilateral or multilateral ar-
rangement, or at the request of a State to any of that State’s activities in the 
field of atomic energy. It should be noted that IAEA membership does not re-
quire the acceptance of safeguards by Member States. Safeguards are imple-
mented by the Agency only for States that have concluded safeguards agree-
ments with the Agency.

The Treaty on the Non-Proliferation of Nuclear Weapons (NPT) and the 
ILYH� WUHDWLHV� HVWDEOLVKLQJ�QXFOHDU�ZHDSRQ�IUHH� ]RQHV� �7ODWHOROFR��5DURWRQJD��
Bangkok, Pelindaba and Semipalatinsk) require, inter alia, the conclusion of 
agreements with the IAEA for the application of Agency safeguards to States 
parties’ nuclear activities. The Agency’s role under those treaties, in particu-
lar, the NPT, as an independent, objective verification body is central to the 
effectiveness of the nuclear non-proliferation regime. The NPT’ States Parties 
KDYH�UHFRJQL]HG�RQ�VHYHUDO�RFFDVLRQV�WKDW�,$($�VDIHJXDUGV�DUH�D�IXQGDPHQ-
tal component of the nuclear non-proliferation regime, play an indispensable 
role in the implementation of the NPT and help to create an environment con-
ducive to nuclear cooperation.

a. Safeguards Agreements and Additional Protocols

&XUUHQWO\��WKH�$JHQF\�DSSOLHV�VDIHJXDUGV�IRU�����6WDWHV�SXUVXDQW�WR�WKUHH�
types of safeguards agreements.: item-specific safeguards agreements (for 3 
non-NPT States); comprehensive safeguards agreements (for 172 States pur-
suant to the NPT some of which are also in connection with the Treaty of Tla-
telolco); and voluntary offer agreements (VOAs) (for 5 NPT nuclear-weapon 
States). Additional protocols based on the Model Additional Protocol may be 
FRQFOXGHG� WR�DQ\� W\SH�RI� VDIHJXDUGV�DJUHHPHQW��$V�RI�6HSWHPEHU������� ����
States with CSAs, all five States with VOAs and one State with item-specific 
safeguards agreements have brought into force additional protocols. The ba-
sic goal of all safeguards agreements is the same - to verify compliance with 
the undertakings of the States parties not to use safeguarded items for pro-
scribed purposes.

The latest update of the status of safeguards agreements and APs is pub-
lished on the Agency’s website (See: http://www.iaea.org/safeguards/docu-
ments/sir_table.pdf).

b. Some developments

i. The Islamic Republic of Iran (Iran)

The main verification issue on our agenda in recent years has been Iran. 
Although the Director General has informed the IAEA Board of Governors 
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that nuclear material declared by Iran has not been diverted from peaceful nu-
clear activities, he also informed it that Iran was not providing sufficient co-
operation to enable the Agency to conclude that all nuclear material in Iran is 
in peaceful activities.

In November 2013, China, France, Germany, Russia, UK, the United 
States and Iran agreed on a Joint Plan of Action (JPA) aimed at achieving 
“a mutually-agreed long-term comprehensive solution that would ensure that 
,UDQ¶V�QXFOHDU�SURJUDPPH�ZLOO�EH�H[FOXVLYHO\�SHDFHIXO�´

The countries participating in the JPA asked the IAEA in January 2014 to 
undertake monitoring and verification in relation to the voluntary nuclear-re-
lated measures to be implemented by Iran under the JPA, which we are now 
doing, with the approval of the IAEA Board. Separately, in November 2013, 
the IAEA agreed on a Framework for Cooperation with Iran under which Iran 
agreed to implement practical measures to clarify and resolve all present and 
past issues. Iran implemented them as planned.

The measures implemented by Iran, and the further commitments it has 
undertaken, represent a positive step forward. But the IAEA Director General is 
still of the view that much remains to be done to resolve all outstanding issues. 
In particular, clarification of all issues related to possible military dimensions, 
and implementation by Iran of its Additional Protocol, are essential for the 
Agency to resolve all outstanding issues related to Iran’s nuclear programme.

ii. The Democratic People’s Republic of Korea (DPRK)

 It is over five years since Agency inspectors were asked to leave the DPRK: 
the Agency’s knowledge of the country’s nuclear programme is therefore lim-
ited. Nevertheless, the Director General has been requested by the Board and 
the General Conference that the Agency maintains its readiness to play an es-
sential role in verifying the DPRK’s nuclear programme. The Director Gener-
al, the Board and the General Conference continues to call upon the DPRK to 
comply fully with its obligations under relevant Security Council resolutions, 
and to cooperate fully with the Agency in implementing its Safeguards Agree-
ment, and to resolve all outstanding issues.

LLL��,PSURYLQJ�WKH�HI¿FLHQF\�DQG�HIIHFWLYHQHVV�RI�VDIHJXDUGV� 
 implementation

&RQFHSWXDOL]DWLRQ�DQG�GHYHORSPHQW�RI�VDIHJXDUGV�DW�WKH�6WDWH�OHYHO���6DIH-
JXDUGV�FKDOOHQJHV�DUH�JURZLQJ�DQG�EHFRPLQJ�PRUH�FRPSOH[��,Q�RUGHU�WR�FRQ-
tinue to draw soundly based safeguards conclusions and to increase confi-
dence that States are abiding by their safeguards obligations, the Agency has 
been developing and applying a concept for safeguards implementation, with-
LQ� WKH� H[LVWLQJ� OHJDO� IUDPHZRUN�� WHUPHG� WKH� 6WDWH�OHYHO� FRQFHSW� �6/&��� 7KH�
SLC refers to the general notion of implementing safeguards in a manner that 
considers a State’s nuclear and nuclear-related activities and capabilities as a 
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whole, within the scope of the State’s safeguards agreement. The SLC is appli-
FDEOH�WR�DOO�6WDWHV�ZLWKLQ�WKH�H[LVWLQJ�OHJDO�IUDPHZRUN��7KDW�PHDQV�WKDW�LPSOH-
PHQWDWLRQ�RI�VDIHJXDUGV�LQ�WKH�FRQWH[W�RI�WKH�6/&��DV�GHVFULEHG�LQ�WKH�UHSRUWV�
submitted to the Board by the Director General, will not entail the introduc-
tion of any additional rights or obligations on the part of either States or the 
$JHQF\��QRU�DQ\�PRGLILFDWLRQ�LQ�WKH�LQWHUSUHWDWLRQ�RI�H[LVWLQJ�ULJKWV�DQG�REOL-
gations under safeguards agreements and, where applicable, APs.

The Secretariat has consulted and will continue to engage in open dia-
logue with States on the implementation of safeguards, including in the con-
WH[W�RI�WKH�6/&��7KH�%RDUG�RI�*RYHUQRUV�KDV�EHHQ�DQG�ZLOO�EH�NHSW�LQIRUPHG�RI�
progress made in the development and implementation of safeguards in the 
FRQWH[W�RI�WKH�6/&�

10. iaea legislative assistance
I now will briefly touch upon some developments in national implemen-

tation and the work of the IAEA.
Many countries now have in place national legal frameworks governing the 

safe and peaceful uses of nuclear energy but others still do not have an appro-
priate legal framework for radiation safety or nuclear security or safeguards. 
Many countries face challenges in establishing and revising their national nu-
clear legislation, such as with respect to establishing an independent regulato-
ry body with all necessary functions and the delineation of regulatory responsi-
bilities among various national authorities. Other challenges arise with regard 
to the lack of dedicated lawyers to work on drafting and the sheer number and 
FRPSOH[LW\�RI�UHOHYDQW�LQWHUQDWLRQDO�LQVWUXPHQWV�WKDW�QHHG�WR�EH�FRQVLGHUHG�

There is therefore a continuing need for the IAEA to provide advice to 
6WDWHV�DERXW�WKH�FRQWHQW�RI�H[LVWLQJ�DQG�QHZ�LQWHUQDWLRQDO�OHJDO�LQVWUXPHQWV�LQ�
the nuclear field, in a structured and coordinated manner; to clarify the inter-
relation among these different instruments; and to develop and convey a uni-
form message to States on how they should develop their national nuclear leg-
islation. The demand for IAEA legislative assistance is also being driven by the 
interest of so-called newcomer countries.

We therefore continue to help Member States by creating awareness of the 
international nuclear legal instruments. We also help them in complying with 
their international obligations and commitments and assist them in establish-
ing national legal frameworks governing the safe and peaceful uses of nucle-
ar energy. A key aspect of our assistance is the transfer of relevant knowledge 
to Member States.

In undertaking our activities we follow a comprehensive approach to nu-
clear law - the so called “3S” concept. On average, we continue to assist annu-
ally about 25 countries in reviewing their national laws and train about 200 
individuals in nuclear law. Our annual session of the Nuclear Law Institute 
(NLI), a dedicated two-week course on nuclear law for countries (which is 
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IAEA intensive support on legislative drafting), is a success. In addition, we 
are further enhancing our outreach capabilities through inter alia, the devel-
opment of new online training material and a third volume of the Handbook 
on Nuclear Law which will cover, the various areas of nuclear law (beyond the 
regulatory matters covered in the previous two volumes).

From 1 to 5 December 2014 we will also be holding in the Dominican Re-
public a Meeting on Nuclear Law for Member States in the Latin American 
Region. This meeting is implemented in the framework of our new legislative 
assistance project for this art of the world. The purpose of the meeting is to: 
provide IAEA Member States in the Latin American Region with a broad un-
derstanding of all aspects of nuclear law. It will also provide an opportunity 
WR�FRQGXFW�DQ�DVVHVVPHQW�RI�WKH�H[LVWLQJ�OHJDO�IUDPHZRUN�LQ�HDFK�RI�WKH�SDU-
ticipating Member States and to develop work plans in order to establish or 
strengthen each Member State’s national legislative framework.

conclusion
Ladies and Gentlemen,
Nuclear law is continuing to develop. The past years have seen increased 

adherence to many of the relevant international instruments not least as a re-
sult of our enhanced outreach activities. Many States are developing and up-
dating their national nuclear legal frameworks. In this regard, the IAEA Office 
of Legal Affairs continues to reinforce its activities so as to best meet the needs 
of the IAEA’s Member States.

In the area of nuclear safety, much work has been undertaken to strength-
en the implementation of the international legal framework, particularly, fur-
ther to the Fukushima accident and the implementation of the IAEA Action 
Plan of Nuclear Safety. In addition to the efforts of Contracting Parties to the 
CNS to strengthen its implementation, there is also the possibility that the 
&16�PD\�EH�DPHQGHG�QH[W�\HDU�

As IAEA Director General Amano has stated, a lasting legacy of the Fuku-
shima accident will be a much more intense global focus on safety. Such a fo-
cus also includes the international legal framework for nuclear safety.

In area of nuclear security and nuclear liability the important instruments, 
the Amendment to the CPPNM and the 1997 CSC, still need to enter into force. 
But work is being undertaken to address this. Importantly, INLEX through its 
various activities continues to facilitate the achievement of a global nuclear li-
ability regime, as requested by the IAEA Action Plan.

,�DP�KRSHIXO�WKDW�E\�WKH�WLPH�RI�WKH�QH[W�,1/$�&RQJUHVV��,�FDQ�UHSRUW�SRVL-
tive news with regard to both the 2005 CPPNM Amendment and the 1997 CSC.

On a final note, let me close by stating that we in the IAEA always wel-
come these opportunities to engage in dialogue with more partners in the ar-
ea of nuclear law. I therefore thank Argentina, the Host Country and INLA for 
organising this Conference in Buenos Aires.

Thank you for your attention.
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Seguridad nuclear en latinoamérica. 
el rol del derecho nuclear. una 

propueSta

Por Diva E. Puig 1

abstract
Características de la energía nuclear según las décadas. Marco legal. Nor-

mas legales en países con y sin centrales nucleares. Seguridad Nuclear. Se-
guridad y Energía. Energía, su importancia estratégica. Terremoto y tsuna-
mi en Japón. Accidente de Fukushima. Qué cambió luego de Fukushima. Rol 
del OIEA luego de Fukushima. El rol de los Organismos Reguladores luego de 
Fukushima. Propuestas. Seguridad Nuclear. Educación y Entrenamiento. Se-
guridad Nuclear y Marco Legal. Principales instrumentos internacionales en 
seguridad nuclear (instrumentos aprobados bajo los auspicios del OIEA). Las 
normas nacionales reflejan instrumentos y recomendaciones internaciona-
les. Marco Internacional de Seguridad (safety) Nuclear. Marco Internacional 
de Seguridad (security) Nuclear. Medidas para Reforzar la Seguridad Inter-
nacional. Conferencia Internacional sobre Seguridad Física Nuclear. Fuentes 
Huérfanas. Tráfico Ilícito de Material Radiactivo. Una Propuesta. Comité In-
teramericano Especializado en la Prevención y Control de Tráfico Ilícito de 
Material Radiactivo y Nuclear. El trabajo estudia la seguridad nuclear hoy, en 
el mundo, su importancia, el por qué es un tema trascendente, en qué afectó 
Fukushima y los ataques del 11 de setiembre de 2001, y luego en Latinoamé-
rica, ya que no se puede estudiar en la región sin mencionar qué ocurre en el 
mundo y por qué, cómo lo afronta el mundo, y se plantea una propuesta para 
controlar el tráfico ilícito de material radiactivo en la región, importante tema 
de seguridad nuclear.

 1 Consultora Internacional en Derecho Nuclear; miembro INLA-Montevideo, Uruguay.
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características de la energía nuclear según las décadas
En la década de 1940-1949, luego de la Segunda Guerra Mundial, la aten-

ción internacional se centró en el control del átomo y se formó la Comisión In-
ternacional de Energía Atómica de Naciones Unidas.

En la década de 1950-1959, se destacó el discurso del Pte. Eisenhower 
“Átomos para la Paz” en la Asamblea de las Naciones Unidas, así como la crea-
ción del Organismo Internacional de Energía Atómica.

La década de 1960-1969 se caracterizó por la realización de las prime-
ras inspecciones de Salvaguardias del OIEA; la construcción de reactores nu-
cleares para generación de energía así como por la aprobación de las prime-
ras Convenciones.

Entre 1970-1979 entró en vigor el Tratado de No Proliferación de Armas 
Nucleares (TNP), se desató la crisis del petróleo, y con ella el auge de las cen-
trales nucleares; ocurrió el primer accidente en una central nuclear (Three Mi-
le Island).

De 1980-1989, tuvieron lugar los mayores accidentes, como el nuclear 
en la central nuclear de Chernobyl y el mayor accidente radiológico, Goiania, 
Brasil, 1987.

De 1990-1999, el OIEA condujo las inspecciones nucleares en Iraq y se 
aprobó el Tratado de Prohibición Completa de Ensayos Nucleares.

De 2000-2009 se asistió a un nuevo desafío que es el terrorismo nuclear. 
También se asistió a un renacimiento de las centrales nucleares.

De 2010-actualidad, se presentó un replanteo de las centrales nucleares 
con el accidente de Fukushima y cada vez adquiere mayor trascendencia el te-
ma de la seguridad nuclear

marco legal
La legislación nacional debe ser adecuada al desarrollo del programa nu-

clear del país, tener en cuenta que forma parte del sistema legal nacional, te-
ner relación con otras leyes, debe prever riesgos nacionales y transfronterizos 
y tener en cuenta la cooperación internacional así como los compromisos asu-
midos por el País a través de Convenios o Tratados.

Pueden existir leyes que regulen las actividades peligrosas, por ejemplo, 
seguridad en el trabajo, protección de la salud o al medio ambiente. Esta legis-
lación también será aplicable, en la medida que corresponda a las actividades 
que entrañen el empleo de materiales radiactivos.

Pero la naturaleza particular de la energía nuclear exige condiciones de se-
guridad y medidas de protección más rigurosas, lo que añade nuevas dimen-
siones a los sistemas tradicionales de reglamentación y hace indispensable la 
existencia de una autoridad apropiada o de instituciones especializadas.

La forma y los medios por los cuales se establece en un país, depende de su 
estructura constitucional y administrativa pero en todos tiene un mismo ob-
jetivo y bases comunes.
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Al comenzar los trabajos preparatorios en cualquiera de los campos re-
gulados por dicha legislación, es muy importante la cooperación entre países, 
fundamentalmente entre aquellos con realidades similares, para intercambios 
de información y experiencia.

Es imprescindible remitirse a los principios, normas o recomendaciones 
de alcance internacional.

La finalidad es contribuir al desarrollo de la tecnología nuclear en el país, 
proveer las bases reguladoras que aseguren una razonable seguridad de que 
las instalaciones nucleares y radiactivas sean construidas y operadas sin ries-
go indebido así como asegurar a terceras partes en la eventualidad de un ac-
cidente nuclear.

El contenido es un cuerpo detallado y complejo de elementos técnicos con 
el fin de asegurar que las actividades se desarrollarán de forma segura, y ese 
cuerpo está formado por Leyes, Regulaciones y Guías Prácticas.

El alcance de la legislación debe incluir: adquisición, posesión, uso, trans-
porte, importación, exportación, almacenamiento de material radiactivo. De-
be contar con los siguientes capítulos: a) Definiciones (iguales a la de los Tra-
tados); b) La Autoridad Reguladora (independiente); c) Autorizaciones; d) 
Responsabilidad de licenciatarios; e) Inspecciones; f) Sanciones; g) Respon-
sabilidad Civil por Daños Nucleares; h) Desarrollo de Regulaciones y Guías 
para cada área; i) Emergencias.

normas legales en países con y sin centrales nucleares
Los principios que rigen la legislación son los mismos, tanto en países con 

centrales nucleares, como en aquellos que no las tienen. Sin embargo, hay di-
ferencia en la legislación en cuanto a que aquellos países con centrales, en La-
tinoamérica, Argentina, Brasil y México, tienen una legislación mucho más 
completa y detallada que los que no las tienen, por las propias características 
de su programa nuclear. A la vez, los países que tienen centros de investiga-
ción se sitúan en un punto intermedio y por debajo están los que carecen de 
instalaciones nucleares. La complejidad de una instalación nuclear lleva a que 
el programa de legislación nuclear tenga que contemplar muchos más puntos.

Seguridad nuclear
Utilizando las palabras en inglés, se diferencia: Safety, que se centra en 

condiciones no deseadas, eventos que conducen a liberaciones de radiactivi-
dad desde actividades autorizadas y Security, que se centra en el uso indebi-
do de materiales nucleares, radiactivos u otros, por agentes no estatales con la 
intención de causar daño.

Existen dos regímenes sobre seguridad física y tecnológica.
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El término safety en inglés es el más antiguo. Comenzó a utilizarse con el 
accidente de la central nuclear de Chernobyl en 1986 y trata de la seguridad 
física.

Existe un cuerpo comprensivo de instrumentos jurídicos (vinculantes y no 
vinculantes), que está complementado por un conjunto amplio de Normas de 
Seguridad. Crea parámetros que la industria necesita para poder operar. Lue-
go del accidente de Fukushima, se están re-estudiando los requisitos del di-
seño, la independencia del organismo regulador, análisis de información, en-
tre otros puntos.

Nuevamente todo el tema entra a ser revisado, del punto de vista técnico 
como jurídico.

El término Security se centra, como se dijo más arriba, en un uso indebi-
do del material nuclear o radiactivo u otros por agentes no estatales con la in-
tención de causar daño.

Los esfuerzos por mejorarla y una continua realización de reuniones al 
más alto nivel, con esa finalidad, comenzaron luego de los acontecimientos 
del 11 de setiembre de 2001, que mostraron la aparición de un nuevo tipo de 
terrorismo, el terrorismo suicida para el cual, por eso mismo, no importan los 
riesgos que implica el uso del material radiactivo.

Desde entonces se han llevado a cabo distintas Cumbres sobre Seguridad 
Nuclear. Pero ello puede traer el problema de la duplicación de ellas y que fi-
nalmente los resultados no sean ni claros ni los deseados.

Seguridad y energía
Tanto los ataques terroristas del 11 de setiembre de 2001 como los acci-

dentes nucleares que han sucedido, no deben ser un obstácu lo en el desarro-
llo de la tecnología nuclear sino que, por el contrario, se debe continuar traba-
jando sin pausa para mejorar la seguridad, pues la energía es un tema de vital 
importancia que no puede esperar.

energía, su importancia estratégica
Estamos asistiendo a las primeras etapas del cambio climático, cuyos im-

pactos podrían, ser sustanciales en un futuro bastante próximo e incluir mu-
chos millones de personas expuestas al hambre, inundaciones y escasez de 
agua y energía.

Ya los últimos años han demostrado que las catástrofes naturales como 
tsunamis, terremotos, sequías, inundaciones, son cada vez más frecuentes y 
abarcan países que anteriormente desconocían esos fenómenos.

El cambio climático exige acciones inmediatas de precaución, mayores 
que las del Protocolo de Kyoto.
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A ello se agrega el alto precio del petróleo, que ha puesto en dificultades a 
muchas economías del mundo agravado por la crisis que afectó y aún afecta a 
muchos países desarrollados.

La mayor parte de la energía que utilizamos proviene de fuentes no reno-
vables y es utilizada ineficientemente, lo que tiene consecuencias cada vez más 
negativas sobre el medio ambiente.

Casi dos mil millones de personas de las más de siete mil millones que ha-
bitan en el mundo, carece de acceso a la energía. De ellos, la mayoría están en 
Asia, seguidos del Sub Sahara africano y de acuerdo a pronósticos del OIEA, 
dentro de 25 años, aún habrá mil cuatrocientos millones de personas sin elec-
tricidad, de los cuales 584 millones estarán en el Sub Sahara africano.

La energía es un motor para el desarrollo y una necesidad para mantener 
la salud, pero también es una fuente de muchos problemas.

El consumo se ha multiplicado por 100 desde la era industrial y crece a 
un promedio de 2.3 anual. Según información proporcionada por la Organi-
zación de Naciones Unidas, para el año 2030 la población mundial necesitará 
un 35% más de alimentos, 40% más de agua y 50% más de energía.

El abastecimiento energético debe ser una combinación de fuentes ener-
géticas diversas. Las fuentes tradicionales de energía, los combustibles fósiles 
(carbón, gas y petróleo), representan 80% del consumo energético mundial 
(23%, 21% y 36% respectivamente).

Las desigualdades entre los países son enormes. El nivel de vida está uni-
do estrechamente al acceso a la energía, así por ejemplo, los individuos de los 
países más ricos consumen alrededor del 78% del gas natural, 65% del petró-
leo y 50% del carbón mineral, producido cada año en el mundo.

Los países africanos mucho menos, por ejemplo, Nigeria tiene un consu-
mo de electricidad de alrededor de 70 kilowatt-hora por año, mientras los paí-
ses de la OCDE consumen un promedio de 8.000 kilowatt-hora por año. Pe-
ro aunque existe una asociación entre la cantidad de energía consumida y las 
comodidades de nuestras vidas, esto no es absoluto ya que por ejemplo Suiza 
o Dinamarca, tienen estándares de vida más altos que los de EE.UU., utilizan-
do la mitad de energía.

De ahí la importancia que cobra el uso de la energía nuclear ya que otras 
fuentes renovables no serían suficientes para cubrir todas las necesidades que 
la industria y los hogares requieren.

Cuando el mundo nuevamente asistía al renacimiento de la energía nu-
clear para producir electricidad, que luego del accidente de Chernobyl había 
sufrido un gran paréntesis, surgió el mayor terremoto que sacudió a Japón y 
el posterior tsunami, el 11 de marzo de 2011, que trajo la consecuencia, ade-
más de los gravísimos daños, del accidente en la central nuclear de Fukushi-
ma que sacudió al mundo.

Los accidentes nucleares han aumentado considerablemente el miedo ha-
cia el uso de esta clase de energía.
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El riesgo de catástrofe es un problema grave de la energía nuclear que hay 
que tener en cuenta y a él hay que agregar el almacenamiento y la seguridad 
del material nuclear. El uso de centrales nucleares debe ir unido a fuertes me-
didas de seguridad.

terremoto y tsunami en Japón
A la hora 14.46 del día 11 de marzo de 2011 se produjo un terremoto de 9 

grados en la escala de Richter, llamado oficialmente “terremoto de la costa del 
Pacífico en la región de Tohoku de 2011”.

Dicho terremoto fue el más fuerte registrado en Japón y fue seguido por 
un tsunami que levantó olas de maremoto de hasta 40,5 metros. El epicentro 
del terremoto se ubicó en el mar, frente a la costa de Honshu, 130 km al este 
de Sendai en la prefectura de Miyagi, Japón. Este terremoto ya había sido pre-
cedido de otros desde el 9 de marzo de 2011, y uno de ellos había tenido una 
intensidad de 7,2. Las aguas negras del tsunami taparon todo y según lo infor-
mado por la Agencia Policial Nacional de Japón el 3 de abril de 2011, 45.700 
construcciones fueron destruidas y 144.300 fueron dañadas por el tsunami y 
el terremoto.

Más de 4 millones de casas quedaron sin electricidad en el noreste de Ja-
pón y muchos reactores nucleares y plantas de energía convencional queda-
ron fuera de servicio después del terremoto. Eso redujo la capacidad total de 
TEPCO (Tokyo Electric Power Company), la compañía japonesa de produc-
ción, transmisión y distribución de electricidad que suministra energía a la re-
gión de Kanto, a 21 GW.

Poco después del terremoto y tsunami, el volcán Karangetang (Islas Cele-
bes, Indonesia) entró en erupción. Según estudios de la NASA, el movimiento 
telúrico pudo haber desplazado la isla de Honshu aproximadamente 2,4 me-
tros al este, y alteró el eje terrestre en aproximadamente 10 centímetros. Asi-
mismo el terremoto, acortó la duración de los días en 1,8 microsegundos.

Cuando ocurrió el primer terremoto, y de acuerdo a su diseño, se pararon 
automáticamente todos los reactores nucleares de la región. Japón tenía en-
tonces 54 reactores nucleares en operación que producían un 29% del total de 
su energía.

accidente de Fukushima
La central de Fukushima tenía 6 reactores; de ellos los reactores 1, 2, y 3 

estaban operando y los 4, 5, y 6 estaban parados para mantenimiento. Los re-
actores de las plantas Fukushima Dai-ichi y Fukushima Dai-ni, también se 
desconectaron automáticamente de la red aunque fueron severamente daña-
dos por el tsunami. Para enfriar los reactores, en este tipo de centrales nuclea-
res, se necesita energía eléctrica, que generalmente proviene de la red, pero 
debido al terremoto, la red eléctrica no funcionaba. Y empezaron los proble-
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mas de refrigeración del núcleo del reactor, con el riesgo de fusión. Más tarde 
se confirmó la fusión de los reactores 1,2 y 3.

La central nuclear se empezó a sobrecalentar debido a que se estaba eva-
porando el agua y desde el día siguiente al terremoto, sufrió varias explosio-
nes. En el reactor 4 se declararon varios incendios.

Las autoridades japonesas comenzaron a evacuar, primero en un radio de 
20 kilómetros alrededor de la central y luego de 40 kilómetros.

Los trabajadores de la central sufrieron exposición a la radiación reitera-
damente y fueron evacuados temporalmente en varias ocasiones.

El accidente fue considerado inicialmente de nivel 4 en la Escala Interna-
cional de Eventos Nucleares (INES, por sus siglas en inglés). Sin embargo, en 
los días siguientes alcanzó el mismo nivel que el de Chernobyl, esto es nivel 7 
(accidente grave).

El estado de emergencia fue decretado en las 11 centrales nucleares de las 
prefecturas de Miyagi, Fukushima e Ibaraki.

Sin la disponibilidad de electricidad para bombear el agua necesaria para 
enfriar el núcleo del reactor, se liberó el vapor radiactivo en la atmósfera para 
bajar la presión, llevando a una serie de explosiones que destruyeron las mu-
rallas de concreto que había alrededor de los reactores. La radiación aumen-
taba alrededor de Fukushima y hubo que evacuar a 200.000 personas a medi-
da que el desastre se agravaba. Aumentó la radiación en las afueras de Tokio, 
que se encuentra 210 kilómetros al sur y tiene una población de 30 millones 
de habitantes.

El diseño de los reactores de Fukushima no tuvo en cuenta que un tsu-
nami generado por un terremoto destruiría los sistemas de respaldo que de-
berían estabilizar al reactor. Los reactores nucleares son sistemas muy com-
plejos, coordinados muy detalladamente y en una emergencia los procesos se 
desarrollan de forma tan rápida que las personas no pueden predecirlos ni do-
minarlos.

El accidente de Fukushima había sido pronosticado en un informe reali-
zado por la Comisión Regulatoria Nuclear de Estados Unidos, publicado en 
1990, que había identificado que la falla de los generadores diésel inducida 
por un terremoto y subsiguiente corte de la energía llevaba a una falla de los 
sistemas de enfriamiento, como una “de las causas más probables” de acci-
dentes nucleares provocados por un evento externo. El informe fue citado en 
una declaración realizada por la Agencia de Seguridad Industrial y Nuclear de 
Japón en el año 2004. Sin embargo en Japón no se tomaron medidas para co-
rregir esto.

Según el OIEA, Japón “ subestimó el peligro de los tsunamis y falló en 
preparar sistemas de respaldos adecuados en la planta nuclear de Fukushima 
Dai-ichi” y el desastre de Fukushima expuso la carencia de sistemas de respal-
do adecuados en la planta.

El caso de Fukushima puso en evidencia la necesidad de fortalecer los ins-
trumentos globales para asegurar la seguridad nuclear a nivel mundial.
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Qué cambió luego de Fukushima
El accidente de Fukushima creó un gran problema de desconfianza en la 

energía nuclear e influyó en la quita de apoyo a diversos proyectos para cons-
truir nuevas centrales nucleares, proyectos que existían en todo el mundo a 
esa fecha.

Después del accidente de Fukushima, la Unión Europea decidió que los 
reactores ubicados en territorio de las naciones miembros deberían ser some-
tidos a pruebas de seguridad.

A principios de 2011 había 437 reactores operativos en el mundo, de los 
444 que había en 2002.

En los últimos años, se conectaron 25 nuevos reactores a la red y se desco-
nectaron 32, incluyendo los 6 reactores de Fukushima.

Pocos días después del accidente de Fukushima, Alemania aprobó una 
moratoria nuclear, cerró 8 centrales nucleares.

Varios países pusieron entonces énfasis en una política industrial que apo-
yara a las nuevas tecnologías basadas en recursos energéticos renovables y 
muchos países cancelaron los proyectos que tenían sobre construcción de más 
o primeras centrales nucleares.

El 25 de junio de 2014 el ministro de Industria y Comercio de la Repúbli-
ca Checa envió una carta a la Comisión Europea en su nombre y en el de los 
ministros responsables de las políticas energéticas de Bulgaria, Francia, Hun-
gría, Lituania, Polonia, Rumania, Eslovaquia, Eslovenia y el Reino Unido, des-
tacando la importancia del rol de la energía nuclear en la base energética de la 
Unión Europea, manifestando que los Estados Miembros deben mantener su 
derecho a determinar su propia matriz energética y que la energía nuclear de-
be desempeñar un papel más importante ayudando a los Estados Miembros, 
individualmente, a asegurar su propio suministro energético endógeno 2.

rol del oiea luego de Fukushima
El impacto de los grandes accidentes en centrales, empezando por el de 

Three Mile Island en marzo de 1979 en Pensylvania, EE.UU., pero sobre todo 
el de la Central Nuclear de Chernobyl el 26 de agosto de 1986 en la entonces 
U.R.S.S. (Ucrania) y el de la Central Nuclear de Fukushima el 11 de marzo de 
2011, ha sido enorme en la industria nuclear.

Ha llevado a muchos países a declararse “no nucleares” y cerrar centra-
les o bien cancelar proyectos de construcción de las mismas, y ha conllevado a 
que la comunidad internacional se reúna y analice el tema.

También ha llevado a la adopción de nuevas técnicas en el diseño de los re-
actores y las lecciones aprendidas se reflejen en instrumentos legales interna-
cionales y por ende, en nacionales también.

 2 www.world.nuclear-news.org/NP-Ten-nations-petition.
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Chernobyl llevó a que la industria nuclear parara por un espacio de más 
de veinte años y a que se redactaran y aprobaran, el mismo año, instrumen-
tos legales internacionales como las Convenciones de Pronta Notificación y de 
Asistencia en Caso de Accidente Nuclear o Emergencia Radiológica. Más tar-
de se agregaron otras.

A fines de los años noventa, los efectos de Chernobyl se iban disipando y 
con el gran problema del cambio climático y la necesidad de hacer frente a la 
creciente demanda energética, la industria nuclear nuevamente había vuelto a 
un plano de importancia como opción energética. A comienzos de la década de 
2000, en EE.UU. surgió el programa Alianza Mundial de Energía Nuclear, con 
el propósito de promover la energía nuclear en los países en desarrollo. Poste-
riormente, el presidente Barak Obama lo abandonó.

A fines de la primera década de los 2000, China e India dieron un nuevo 
impulso a la energía nuclear y algunos países europeos la comenzaron a mi-
rar nuevamente como opción energética. Rusia amplió su programa y Estados 
Unidos empezaba otro. En América del Sur, Chile, Venezuela, Uruguay, mos-
traron interés en construir centrales nucleares.

La implantación de la energía nucleoeléctrica es una decisión de alta signi-
ficación para un gobierno ya que significa un compromiso para muchos años, 
primero de planificación, luego de construcción, explotación, gestión de de-
sechos y posteriormente de clausura. Por ese motivo y en ese marco, el OIEA 
ofrece ayuda a los países interesados, habiendo fijado un calendario de fases 
por las cuales deberán pasar los países que opten por esa energía.

El accidente de Fukushima dio un nuevo revés al uso de la energía nuclear 
con fines de generación de electricidad.

A la fecha, sin embargo, los países asiáticos siguen los proyectos de cons-
trucción de nuevas centrales sin que Fukushima los haya afectado. El desarro-
llo de su gran industria es motivo determinante en esto. Otros retoman más 
lentamente algunos proyectos y otros más han desistido del uso de la nucleo-
electricidad. Y nuevamente se revisan diseños y disposiciones de la legislación 
internacional y nacional.

Luego del accidente de Fukushima, el OIEA envió varias misiones y se 
produjeron informes sobre el estado de situación en la central de Fukushima. 
Se llevaron a cabo varias reuniones, tratando de sacar lecciones con vistas a 
mejorar la seguridad en las centrales y prevenir estos accidentes.

A su vez Japón creó un nuevo órgano regulador que sustituyó a la Agen-
cia para la Seguridad Nuclear e Industrial, muy criticada luego del accidente 
por su dependencia del Ministerio de Industria, organismo de promoción del 
uso de la energía nuclear ya que es sabido que no es recomendable que el or-
ganismo regulador esté junto al que promueve. El nuevo organismo regulador 
se llama Autoridad de Regulación Nuclear, al que se le ha encargado la elabo-
ración de los nuevos criterios de seguridad que deberán cumplir los reactores 
para poder volver a operar comercialmente. También tendrá que impulsar el 
uso de energías de fuentes renovables.
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El 27 de junio de 2014, Japón depositó ante el OIEA su instrumento de 
aprobación de la Enmienda a la Convención sobre la Protección Física de los 
Materiales Nucleares (CPFMN).

el rol de los organismos reguladores luego de Fukushima. 
propuestas

El rol del organismo regulador ha sido severamente cuestionado luego de 
este accidente, al punto que como se dijo más arriba, Japón lo sustituyó por 
uno nuevo.

El accidente de Fukushima Dai-ichi llevó a muchos órganos reguladores 
nucleares a tomar medidas para fortalecer la seguridad nuclear, así como a 
que se le proporcionaran recursos adicionales para los mismos.

Para encontrar respuestas frente a la actuación de los organismos regula-
dores, K. S. Choi, Y. E. Lee, H. S. Chang y S. J. Jung 3, a través del estudio de 
la literatura, proponen introducir el concepto de “la captura del regulador” en 
el campo de la industria nuclear y sugieren que el personal del órgano regula-
dor compruebe el grado de la captura del regulador por sí mismo a través de 
la simple “lista de verificación”, desarrollada para la autoevaluación sobre el 
grado de captura regulatoria dentro del cuerpo normativo. Lo que llaman la 
“captura de regulatoria” se da “cuando un órgano regulador actúa en interés 
de las industrias o toma una decisión para ellas”. Y para evitar esto proponen 
el concepto de “la captura regulatoria” El uso de esta lista de verificación para 
la autoevaluación de la captura del regulador permite que el personal de regla-
mentación pueda identificar la debilidad del órgano regulador en cuanto a la 
captura del regulador y al fracaso regulatorio que puede resultar en un desas-
troso accidente en las instalaciones nucleares y de esa manera encontrar ca-
minos para tomar algunas medidas de “anti captura”.

Otra idea podría ser que los organismos reguladores se sometieran a nor-
mas de control de calidad impartidas por un organismo supranacional, pero 
acá nos encontraríamos con el problema de la multiplicidad de organizaciones 
internacionales por un lado, que es negativo, y por otro con la ausencia de un 
poder sancionatorio supranacional.

La Comisión Regulatoria Nuclear (NRC) de EE.UU. a través del Interna-
tional Regulatory Development Partnership (IRDP) (Asociación Internacio-
nal de Desarrollo Regulatorio) tiene una iniciativa apoyada por la Oficina de 
Programas Internacionales de la NRC de EE.UU., que ayuda a los países con 
programas nucleares nuevos o en expansión, a establecer y mantener una se-
guridad, y protección nucleares y una autoridad reguladora eficaz. Lo hace a 
través, por ejemplo, de cursos en los países solicitantes que permiten, además, 
comparar requisitos y experiencia reguladora.

 3 Choi, K. S. - Lee, Y. E. - Chang, H. S. - Jung, S. J., “Development of Checklist for Self-
Assessment of Regulatory Capture in Nuclear Safety Regulation”, en Transactions of the Korean.
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Seguridad nuclear
Los ataques del 11 de setiembre de 2001 dieron una nueva dimensión a las 

acciones contra el terrorismo, y no existen suficientes instrumentos legales de 
control de este fenómeno.

Las fuentes radiactivas, aún aquellas bien reguladas, no están aseguradas 
de una manera especial. Algunas de ellas, debido a su tamaño, potencia y dis-
ponibilidad. Son pequeñas, simples de ocultar, fáciles de robar, romper y dis-
persar y aún con su blindaje pueden ser fácilmente transportadas en una ca-
mioneta o bolso de mano.

Millones de fuentes han sido distribuidas por todo el mundo durante los 
últimos 50 años, para usos en medicina, industria, agricultura, combate a las 
plagas, investigación, etc., con grandes beneficios para la humanidad y actual-
mente hay cientos de miles en uso. La mayor parte de estas fuentes, como los 
detectores de humo, son débilmente radiactivas y por ello significan un riesgo 
radiológico bajo. Pero la falta de control, hace que la adquisición y uso por te-
rroristas de una fuente radiactiva sea una posibilidad real.

Para proteger al público de los riesgos de las radiaciones ionizantes, es 
esencial el control de todas las etapas del ciclo de estas fuentes radiactivas.

Proveer controles de seguridad para materiales nucleares no es algo nue-
vo. Medidas de sentido común se han requerido durante años, dependiendo 
del tipo y cantidad de material radiactivo, tales como estrictos inventarios, 
instalaciones de almacenamiento cerradas y guardias de seguridad.

Pero el enfoque en el pasado estuvo centrado en los riesgos de seguridad y 
prevenciones por inadvertencias más que exposiciones deliberadas.

Es esencial el establecimiento de un efectivo régimen regulatorio y una 
apropiada infraestructura. Aún en EE.UU. y Europa, donde los controles re-
gulatorios son relativamente vigentes, miles de fuentes radiactivas han sido 
perdidas o han sido robadas.

Ya en 1996, las Basic Safety Standards (Normas Básicas de Seguridad) del 
OIEA establecieron requerimientos internacionales sobre la ‘security’ de fuen-
tes radiactivas.

Hay dos tipos principales de controles que son usados para aumentar la 
seguridad de materiales radiactivos, llamados, controles de ingeniería y con-
troles administrativos. Mientras los controles de ingeniería son generalmente 
los preferidos, ambos son importantes para obtener la seguridad total.

Además de estos controles, hay otras medidas de seguridad que deberían 
ser razonables mientras las fuentes estén siendo usadas para sus propósitos.

Se necesita comenzar con un programa de legislación adecuado con el fin 
de mejorar regulaciones y recursos necesarios para establecer un programa 
regulador efectivo para alcanzar metas de seguridad de manera compatible 
con las necesidades y recursos nacionales. Para ello se debe: Fortalecer las le-
yes, con el objeto de garantizar la protección contra los actos de terrorismo. 
Establecer claramente las responsabilidades de las autoridades competentes. 
Debe existir conocimiento de las Prácticas en el país y su distribución geográ-
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fica, así como el tamaño y alcance de las prácticas, categoría de riesgo, etc. Se 
debe contar con una Base de Datos de fuentes en uso y desuso. Se debe contar 
con regulaciones básicas y normas. Debe haber recursos, humanos y materia-
les suficientes. Se debe requerir que los usuarios de fuentes radiactivas man-
tengan Registros de todas las fuentes en su posesión.

Debe haber un adecuado nivel de educación y entrenamiento.

educación y entrenamiento
La formación es uno de los temas esenciales clásicos de las plataformas 

tecnológicas de todas las disciplinas y en especial de la nuclear.
En la industria nuclear, el factor humano es fundamental para lograr un 

funcionamiento seguro y eficaz de las instalaciones nucleares.
Los principales accidentes nucleares y radiológicos surgieron como con-

secuencia de errores humanos. En efecto, así fue con Three Mile Island, Cher-
nobyl y también con Fukushima, dado que en éste, pese a que fue desatado por 
el mayor terremoto registrado en Japón en toda su historia y luego tsunami, el 
OIEA había advertido previamente a las autoridades nucleares japonesas que 
la central no estaba en condiciones de soportar un tsunami. En cuanto a acci-
dentes radiológicos, sólo recordemos el mayor accidente radiológico de la his-
toria que fue en Goiania en Brasil, en setiembre-octubre de 1987.

En virtud de lo dicho, cada día se da más importancia al tema de la forma-
ción continua de todas las personas que trabajan en centrales nucleares y tam-
bién en instalaciones radiológicas. Ello permite que estos centros cuenten con 
personal altamente calificado que pueda cumplir con los principios de cultura 
de seguridad y control de calidad. Se debe dar especial atención al tema de se-
guridad en profundidad y a esos efectos han surgido varios institutos y orga-
nizaciones a nivel mundial, regional y aún nacional, con el propósito de brin-
dar esa formación y ayudar en ello.

Esto responde a la necesidad de que la industria nuclear sea segura para 
poder continuar ofreciendo eficiencia e incluso para asegurar su propia sub-
sistencia. Luego de los grandes accidentes, fundamentalmente del de Fukushi-
ma, que surgió en un momento de renacimiento de la industria nuclear, esa 
necesidad se acrecentó aún más.

La opinión pública ejerció mucha presión ya desde 1946, pero se aumen-
tó en forma considerable con cada accidente y en forma especial desde marzo 
de 2011, y ello provocó que muchos proyectos nucleares fueran suspendidos y 
que incluso varios países, sobre todo europeos, hayan previsto cerrar centra-
les nucleares. El interés sobre la industria nuclear, es algo esencial en el mar-
co regulatorio de los países.

El OIEA tiene un programa de enseñanza y capacitación y pone énfasis en 
las publicaciones de la Colección de Seguridad Física Nuclear que abordan la 
necesidad de una enseñanza y capacitación sostenida.
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Por otro lado, en la Unión Europea, el artícu lo 7 de la directiva “Nuclear 
Safety Directive” publicada en Bruselas en junio de 2009 dice: “Los estados 
miembros asegurarán que en sus esquemas se requerirán acuerdos sobre edu-
cación y entrenamiento, que se realizarán para todo el personal con responsa-
bilidades en materia de seguridad nuclear de las instalaciones nucleares, con 
el fin de mantener y asegurar la formación de futuros expertos en materias 
de seguridad nuclear”. Cada país tiene la responsabilidad de tener un progra-
ma de formación que permita la incorporación de estudiantes interesados pa-
ra asegurar el número suficiente de especialistas en el campo de la ciencia y la 
ingeniería nuclear en los años por venir.

En Latinoamérica, la República Argentina, pionera en construir y operar 
una central nuclear, Atucha 1 en 1973, tiene una larga historia en materia de 
educación y entrenamiento. Desde el inicio de la actividad nuclear se dio es-
pecial importancia a los aspectos de protección radiológica y entrenamiento 
del personal así como de capacitación de profesionales extranjeros, (el Centro 
Atómico Bariloche es un ejemplo en este sentido).

En 2011 se presentó ante el OIEA el anteproyecto “Networking for Nu-
clear Education, Training, Outreach and Knowledge Sharing”. Este Proyecto 4 
fue resultado de la fusión de dos proyectos, uno dedicado a la educación y en-
trenamiento en el sector nuclear y otro para el fortalecimiento de los Centros 
INIS (International Nuclear Information System) de la región. Su primera re-
unión fue en marzo de 2014.

Para dar respuesta al tema educación, se han creado distintas organiza-
ciones en el mundo, por ejemplo WNU (World Nuclear University) coordina-
da por WANO, WNA, OIEA y la NEA. La WNU es una organización sin fines 
de lucro, una asociación educativa mundial fundada en 2003, coincidiendo 
con el 50º aniversario del discurso “Átomos para la Paz” del presidente de 
EE.UU. Dwight Eisenhower ante la Asamblea General de Naciones Unidas. 
Es una “Asociación para el Desarrollo Sostenible” de la División de Desarro-
llo Sostenible de las Naciones Unidas. Tiene una serie de programas en todo 
el mundo, la mayoría dirigidos a profesionales que ya trabajan en la industria 
nuclear. El objeto es mejorar la causa de las aplicaciones pacíficas de la tecno-
logía nuclear.

Otro programa es NEN: Nuclear Education Network, que consiste en un 
Programa de la Comisión Europea basado en la creación de redes de forma-
ción, manteniendo una línea de trabajo para la educación y el entrenamien-
to en la Sustainable Nuclear Energy Technology Platform (SNE-TP) iniciada 
en 2007.

WINS (World Institute for Nuclear Security) organización internacional 
no gubernamental con sede en Viena, tiene el propósito de ser un foro mun-
dial para lograr una seguridad nuclear y promover la implementación de las 
mejores prácticas. WINS ha abierto una academia, WINS ACADEMY, que 

 4 Nuclear Society Spring Meeting, Taebaek, Korea, May 26-27 2011.



42

Diva E. Puig

ofrece el primer programa de certificación en línea sobre la gestión de la se-
guridad nuclear. El objetivo es catalizar el desarrollo, el intercambio de cono-
cimientos y el liderazgo de la innovación profesional en gestión de la seguri-
dad nuclear.

A nivel nacional también se da cada vez mayor respuesta a este tema, a 
través de universidades u otros organismos e instituciones.

Es de destacar que la Facultad de Derecho de la Universidad de la Repú-
blica de Uruguay fue pionera al inaugurar su primer curso de Derecho Nuclear 
para graduados en el año 1997 a cargo de la autora de este trabajo.

El 21 se setiembre de 2001, el entonces Director General del OIEA. Moha-
med El Baradei, dijo: “Los trágicos ataques terroristas sobre los Estados Uni-
dos fueron un despertar para todos nosotros. No podemos ser complacientes. 
Nosotros tenemos que incrementar, e incrementaremos, nuestros esfuerzos 
en todos los frentes —desde combatiendo el tráfico ilícito para asegurar la pro-
tección de materiales nucleares— desde diseños de instalaciones para resis-
tir los ataques, a la mejora de la forma en que respondemos a las emergen-
cias nucleares” 5.

Eso también ha sido un motivo para incrementar la educación y forma-
ción continua.

Seguridad nuclear y marco legal
Hay responsabilidades legales y gubernamentales con respecto al uso se-

guro de las fuentes de radiación, la protección radiológica, el manejo seguro 
de los desechos radiactivos así como el transporte de material radiactivo. Cu-
bre actividades tales como el desarrollo del marco regulatorio para el estable-
cimiento de un organismo regulador independiente, con adecuada autoridad 
y poder sancionatorio, así como recursos humanos y materiales necesarios pa-
ra lograr un control regulatorio eficiente de instalaciones y actividades y res-
ponsabilidades por la seguridad, responsabilidad por daños nucleares, así co-
mo preparación y respuesta en caso de emergencia.

El régimen regulatorio debe estar estructurado de acuerdo al rango de las 
instalaciones y actividades del país.

A nivel nacional, los países deben promulgar la legislación para proveer 
un control efectivo de las fuentes de radiación, seguridad en el transporte de 
material radiactivo y en el manejo de los desechos radiactivos.

Y a nivel internacional, a pesar de que varios tratados internacionales so-
bre terrorismo han previsto directa o indirectamente potenciales ataques te-
rroristas contra edificios, instalaciones o plataformas por medio de aviación 
o navegación marítima, no existe una definición clara y uniforme del terroris-
mo nuclear.

 5 Proyecto: código RLA0048.
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Mohamed El Baradei, anterior Director General del OIEA, dijo “Todos no-
sotros somos vulnerables porque todos nosotros usamos materiales nucleares 
o radiactivos que pueden transportarse fácilmente a través de las fronteras” 6. 
Los materiales radiactivos necesarios para construir una “bomba sucia” pue-
den ser encontrados en prácticamente todos los países y más de 100 países 
tienen una infraestructura radiológica inadecuada, sin controles adecuados ni 
programas de monitoreo necesarios como para prevenir o en su caso detectar 
el robo de esos materiales de acuerdo al OIEA. “Una de nuestras prioridades, 
dijo El Baradei, es crear y mejorar infraestructuras regulatorias nacionales 
para asegurar que estas fuentes radiactivas están apropiadamente reguladas 
y adecuadamente seguras en todo momento”. También afirmó que así como 
mientras un número de países en los cuales hay sistemas regulatorios en fun-
cionamiento, están tomando medidas urgentes de seguridad, otros países ca-
recen de recursos o estructuras nacionales para controlar efectivamente las 
fuentes radiactivas

principales instrumentos internacionales en seguridad 
nuclear (instrumentos aprobados bajo los auspicios  
del oiea)

El objetivo es proveer un marco legal para el desarrollo de las actividades 
relacionadas con la energía nuclear y la radiación ionizante de manera que se 
proteja adecuadamente a los individuos, bienes y medio ambiente.

Los principales instrumentos legales internacionales proveen un com-
prensivo marco que incluye: Plantas nucleares; Combustible Gastado y Ges-
tión de Desechos Radiactivos; Fuentes Radiactivas; Reactores de Investiga-
ción; Transporte de Material Radiactivo y Sistema de Preparación y Respuesta 
en Caso de Emergencia y Accidente.

El OIEA “contribuye al marco jurídico internacional de seguridad física 
nuclear mediante la promoción de los instrumentos jurídicamente vinculan-
tes y no vinculantes aprobados bajo sus auspicios y la elaboración, dentro de la 
Colección de Seguridad Física Nuclear, de orientaciones exhaustivas con arre-
glo al plan de publicaciones acordado por el NSGC”.

También presta ayuda a los países en la elaboración de su legislación in-
terna. La legislación interna necesita reconocer que los usos de la radiación 
introducen importantes beneficios en medicina, industria e investigación, así 
como que la exposición a la radiación puede causar efectos dañinos en la salud 
de las personas. La salud y seguridad de las personas necesitan ser protegidas 
a la vez que se permitan los usos beneficiosos de la radiación.

Como elementos comunes se destacan: la creación y mantenimiento de un 
organismo regulador (u organismos reguladores) y el aseguramiento de la in-
dependencia y separación de las funciones regulatorias (efectiva separación 

 6 IAEA, Director General Mohamed El Baradei, September 21, 2001, www.iaea.org.



44

Diva E. Puig

entre las funciones del organismo regulador y aquellos otros organismos rela-
cionados con la promoción del uso de la energía nuclear).

Se estudian y procuran mejorar las normas existentes. El marco legal in-
ternacional en esta materia está conformado por:

Marco internacional de seguridad (safety) nuclear

Se estudian y procuran mejorar las normas existentes. El marco legal in-
ternacional en esta materia está conformado por:

1. Convenciones sobre pronta notificación y asistencia en caso de acci-
dente nuclear o emergencia radiológica. El objetivo consiste en la obligación 
de notificar los accidentes nucleares que han resultado o puedan resultar en 
una liberación transfronteriza de material radiactivo que pueda ser de impor-
tancia para la seguridad radiológica de otro Estado. Establece obligaciones pa-
ra los Estados Parte y para el OIEA.

Hay un sistema de puntos de contacto nacionales para el intercambio de 
la información y es complementado por los acuerdos bilaterales entre Esta-
dos vecinos y una serie de normas de seguridad y acuerdos prácticos. Y se es-
tablece un marco de referencia internacional que facilite la pronta prestación 
de asistencia en caso de accidente nuclear o emergencia radiológica, para mi-
tigar sus consecuencias.

2. Convención sobre seguridad nuclear. Su objetivo es conseguir y mante-
ner un alto grado de seguridad nuclear en todo el mundo a través de la mejora 
de medidas nacionales y de la cooperación internacional, cuando proceda, la 
cooperación técnica relacionada con la seguridad, y establecer y mantener de-
fensas eficaces en las instalaciones nucleares contra los potenciales riesgos ra-
diológicos a fin de proteger a las personas, a la sociedad y al medio ambiente 
de los efectos nocivos de la radiación ionizante emitida por dichas instalacio-
nes; prevenir los accidentes con consecuencias radiológicas y mitigar los efec-
tos nocivos, en caso de que se produjesen.

Está dirigida a cualquier central nuclear civil en tierra, incluyendo instala-
ciones de almacenamiento, manejo y tratamiento, que estén en el mismo sitio 
y relacionadas directamente con la operación de cualquier central nuclear ci-
vil en tierra. No incluye a reactores de investigación.

Las Partes Contratantes no son sólo países con centrales nucleares, sino 
que lo son también aquellos que no tengan ninguna instalación nuclear en su 
territorio nacional.

En agosto de 2012 se llevó a cabo una reunión extraordinaria para discu-
tir las lecciones aprendidas de Fukushima.

3. Convención conjunta sobre seguridad en la gestión del combustible 
gastado y sobre seguridad en la gestión de desechos radiactivos. Es el primer 
instrumento legal internacional que se refiere directamente a la seguridad de 
los residuos radiactivos a escala global.
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El objetivo es: conseguir y mantener un alto nivel de seguridad en la ges-
tión y asegurar que existan defensas efectivas contra el daño posible, ahora y 
en el futuro y prevenir accidentes. Incluye al combustible gastado de la ope-
ración de los reactores nucleares civiles, los residuos radiactivos de aplicacio-
nes civiles, incluyendo las actividades de clausura, extracción y tratamiento de 
uranio, combustible no gastado que se encuentre en instalaciones de reproce-
samiento, como parte de una actividad de reprocesamiento.

4. Plan de acción en seguridad nuclear. Fue aprobado por la Junta de Go-
bernadores del OIEA en septiembre de 2011 y, posteriormente lo aprobó por 
unanimidad la Conferencia General del OIEA.

El objetivo del Plan de Acción es fortalecer la seguridad nuclear en todo 
el mundo. La información de él, se difunde entre toda la comunidad nuclear 
mundial. Tiene que definir un programa de trabajo para fortalecer el marco 
mundial de seguridad.

El éxito de este Plan de Acción para fortalecer la seguridad nuclear depen-
de de su aplicación a través de la plena cooperación y participación de los Es-
tados miembros y será necesaria también la participación de los stakeholders 
interesados y de muchos otros. Los avances en la implementación del Plan de 
Acción se informarán una vez al año, como sea necesario. El fortalecimiento 
de la seguridad nuclear a la luz del accidente se aborda a través de una serie de 
medidas que se propone en este Plan de Acción con 12 acciones principales, 
cada una con sus correspondientes sub-acciones, centrándose en: evaluacio-
nes de seguridad teniendo presente la experiencia del accidente de Fukushi-
ma Dai-ichi; opiniones de peer review del OIEA; preparación y respuesta ante 
emergencias; organismos reguladores nacionales; operadores; Normas de Se-
guridad del OIEA, marco jurídico internacional, etc.

5. Conferencia ministerial Fukushima sobre seguridad nuclear. Tuvo lu-
gar en Fukushima en diciembre de 2012 e hizo un llamado a la mejora conti-
nua y la vigilancia para reforzar la seguridad nuclear en todo el mundo.

Según se dijo, fue “una excelente oportunidad para compartir conocimien-
tos y lecciones aprendidas del accidente de Fukushima, para mejorar aún más 
la transparencia y para discutir el progreso de los esfuerzos internacionales 
en el fortalecimiento de la seguridad nuclear, en particular mediante la apli-
cación del Plan de Acción del OIEA sobre Seguridad Nuclear”. Se agregó que 
“el fortalecimiento de la seguridad nuclear debe considerarse siempre un tra-
bajo en progreso”.

6. Reglamento para el transporte seguro de material radiactivo del 
OIEA. La regulación del transporte de material radiactivo se incluye dentro de 
reglamentaciones generales que se aplican a todas las mercancías peligrosas. 
El material radiactivo es una más de esas mercancías y se la identifica como 
clase 7 dentro de un total de 9. Cada modo de transporte, ya sea por carrete-
ra, ferrocarril, aéreo como marítimo, tiene su propia normativa. Todas las re-
glamentaciones internacionales de transporte basan sus requisitos aplicables 
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a la materia radiactiva en el Reglamento para el Transporte Seguro de Mate-
rial radiactivo del OIEA.

Marco internacional de seguridad (security) nuclear

Se focaliza en el mal uso de material nuclear o radiactivo, no por parte de 
un Estado, sino de actores que intentan causar daño. Los instrumentos son:

1. Convención sobre protección física de materiales nucleares. Entró en 
vigor en 1987 y es el único instrumento internacional jurídicamente vinculan-
te en el ámbito de la protección física de los materiales nucleares y uno de los 
instrumentos internacionales contra el terrorismo. Establece medidas relati-
vas a la prevención, detección y represión de los delitos relacionados con ma-
teriales nucleares.

Obliga a las Partes a establecer niveles de protección física de materiales 
nucleares usados con fines pacíficos durante el transporte nuclear internacio-
nal, la protección de los materiales nucleares en su territorio o a bordo de sus 
naves o aeronaves.

También requiere a las Partes que establezcan como delito, bajo sus res-
pectivas legislaciones, actos tales como robo, adquisición ilegal, posesión y 
uso y que establezca jurisdicción sobre tales delitos para permitir la prosecu-
ción o extradición de tales delincuentes.

El 8 de julio de 2005, los Estados Parte aprobaron por consenso una En-
mienda a la misma.

2. La enmienda a la CPFMN. Abarca las instalaciones nucleares y los ma-
teriales nucleares utilizados, almacenados y transportados en el ámbito na-
cional con fines pacíficos, así como su sabotaje. Prevé una mayor cooperación 
con referencia a la rápida adopción de medidas para localizar y recuperar ma-
teriales nucleares robados u objeto de contrabando, mitigar cualesquiera con-
secuencias radiológicas derivadas de sabotajes y prevenir y combatir delitos 
conexos. En las resoluciones de la Conferencia General y la declaración minis-
terial se alienta al Organismo a seguir desplegando esfuerzos para promover 
la entrada en vigor de la enmienda lo antes posible.

3. Código de conducta para security & safety de las fuentes. También se 
aplica a la seguridad de las fuentes selladas. No están cubiertos los materia-
les nucleares.

4. Convención internacional para la represión de actos de terrorismo nu-
clear (CIRATN). En abril 2005 fue adoptada por la Asamblea General de Na-
ciones Unidas. Se abrió a la firma en setiembre de 2005 y entró en vigor el 7 
de julio de 2007. Crea un marco legal: amenazas terroristas, e incluye la coo-
peración entre Estados y con el OIEA. Cubre todos los materiales radiactivos, 
incluidos los materiales nucleares (igual que la CPFMN): protección física, ti-
pificación de los delitos, cooperación internacional. Refiere a las Recomenda-
ciones del OIEA relativas a la protección física de materiales nucleares. Pro-
porciona una definición de actos de terrorismo nuclear y cubre una amplia 
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gama de posibles objetivos, incluyendo aquellos contra plantas nucleares y re-
actores nucleares.

Esta Convención es una llave dentro de los esfuerzos globales para preve-
nir actos terroristas mediante el acceso a armas de destrucción masiva que po-
dría causar catastróficas consecuencias.

5. Resolución nro. 1540 del Consejo de Seguridad de Naciones Unidas 
(2004). Su ámbito de aplicación son las armas de destrucción masiva (nuclea-
res, biológicas, químicas)

Todos los Estados deben prohibir a los agentes no estatales la fabricación, 
la adquisición, la posesión, el desarrollo, el transporte, la transferencia o el 
empleo de armas nucleares, químicas o biológicas y sus sistemas vectores, en 
particular con fines de terrorismo, así como las tentativas de realizar cualquie-
ra de las actividades antes mencionadas, participar en ellas en calidad de cóm-
plices, prestarles asistencia o financiarlas, por medio de la adopción de leyes, 
medidas de ejecución y controles internos. Estableció, un Comité del Consejo 
de Seguridad, con el objetivo de que, recurriendo a otros expertos cuando co-
rresponda, le presente informes sobre la aplicación de la resolución 1540, pa-
ra su examen.

El marco jurídico internacional en materia de seguridad nuclear está apo-
yado por iniciativas internacionales del OIEA, como lo son: NTI (2001), Plan 
de Seguridad Física Nuclear del OIEA (2001); Estrategia de la UE contra la 
proliferación de armas de Destrucción Masiva (2004); Estrategia Global de la 
ONU contra el Terrorismo (2006); Iniciativa Global para Combatir el Terro-
rismo Nuclear (2006) y otras.

medidas para reforzar la seguridad internacional
Existen, además de los instrumentos internacionales antes mencionados, 

obligatorios para los Estados Parte (Pacta sunt servanda), los Códigos de Con-
ducta del OIEA, que pese a no ser obligatorios, en muchos casos son cumpli-
dos por los países.

Entre ellos está el Código de Conducta sobre la Seguridad Tecnológica y 
Física de las Fuentes Radiactivas (2003).

En 2004 se aprobaron las Directrices sobre la importación y exporta-
ción de fuentes radiactivas, que “aunque no son jurídicamente vinculantes”, 
el OIEA alentó a los Estados a “actuar de conformidad con las Directrices de 
forma armonizada, y a notificar al Director General su intención de hacerlo a 
modo de información complementaria del Código de Conducta”. También se 
aplica a la seguridad de las fuentes selladas. No incluye material nuclear.

El Código de Conducta Sobre la Seguridad en Reactores de Investigación 
tiene como objetivo lograr y mantener un alto grado de seguridad de los re-
actores de investigación en todo el mundo mediante la mejora de las medidas 
nacionales y la cooperación internacional, incluida, cuando proceda, la coope-
ración técnica relacionada con la seguridad.
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Se llegará al objetivo, mediante unas condiciones de explotación apropia-
das, la prevención de accidentes y, en caso de que se produzcan, la mitigación 
de sus consecuencias radiológicas con el fin de proteger a los trabajadores, los 
miembros del público y el medio ambiente contra los peligros de la radiación.

El Estado debería establecer y mantener un marco legislativo y reglamen-
tario que rija la seguridad de los reactores de investigación.

conferencia internacional sobre seguridad física nuclear
La Conferencia Internacional sobre Seguridad Física Nuclear: mejora de 

las actividades a escala mundial, se celebró en la sede del OIEA del 1 al 5 de 
julio de 2013. Ella recomendó a la Junta de Gobernadores que: “a. apruebe el 
Plan de seguridad física nuclear para 2014-2017; b. apruebe la continuación 
de la financiación voluntaria para las actividades previstas en el Plan de segu-
ridad física nuclear para 2014-2017, sin cifras objetivo, y exhorte a todos los 
Estados Miembros a seguir contribuyendo, de forma voluntaria, al Fondo de 
Seguridad Física Nuclear y Átomos para la Paz: c. transmita el plan a la Confe-
rencia General con la recomendación de que tome nota del Plan de Seguridad 
Física Nuclear para 2014-2017 y exhorte a los Estados Miembros a contribuir 
al Fondo de Seguridad Física Nuclear” 7.

“El objetivo del Plan de seguridad física nuclear para 2014-2017 es contri-
buir a los esfuerzos mundiales destinados a lograr la seguridad física eficaz de 
los materiales nucleares u otros materiales radiactivos, dondequiera que es-
tos se utilicen, almacenen o transporten, así como de las instalaciones cone-
xas, apoyando a los Estados que lo soliciten en sus esfuerzos por cumplir sus 
responsabilidades nacionales y obligaciones internacionales, reducir los ries-
gos y responder adecuadamente a las amenazas.

Los Estados han aumentado significativamente su adhesión a instrumen-
tos internacionales así como la implementación de los mismos como la Con-
vención de Protección Física de Materiales Nucleares y Recomendaciones del 
OIEA. También el OIEA ayuda a mejorar las medidas nacionales de seguridad 
con respecto a materiales radiactivos para aquellos casos de fuentes que pue-
dan eventualmente quedar fuera del control regulatorio, por ejemplo locali-
zando y asegurando fuentes huérfanas.

Todo el material nuclear en los Estados Miembros del OIEA está apropia-
damente contado y controlado, y esa información está actualizada. Ello está 
establecido como obligación para los Estados Miembros ya sea a través de los 
Acuerdos de Salvaguardias, de la Convención de Protección Física de Materia-
les Nucleares, acuerdos bilaterales, o instrumentos técnicos y administrativos 
para contar el material nuclear, etc.

 7 IAEA, Director General Mohamed El Baradei, www.iaea.org.
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Fuentes huérfanas

Las fuentes huérfanas son o las que nunca fueron sometidas a un control 
regulatorio, o las que fueron inicialmente controladas y después fueron aban-
donadas, perdidas, robadas o removidas sin autorización.

Las fuentes huérfanas constituyen un gran problema para la comunidad 
de naciones.

Hay fuentes huérfanas en varias partes del mundo, muchas en situación 
precaria, tanto en Estados miembros como no miembros del OIEA.

“Mientras nos esforzamos por garantizar que nuestras instalaciones nu-
cleares estén a salvo de robos y sabotajes y preservar la seguridad de la nación, 
el terrorista bien podría obtener materiales mediante el robo o la compra ilí-
cita en países al parecer muy lejanos para hacernos una entrega a domicilio” 8.

7Ui¿FR�LOtFLWR�GH�PDWHULDO�UDGLDFWLYR
Se trata de un hecho relacionado con una recepción, provisión, uso, trans-

ferencia o disposición de materiales nucleares no autorizado, ya sea intencio-
nal o no intencional y con o sin cruce de fronteras.

El tráfico ilícito de material radiactivo es un gran problema, tratado en di-
versos organismos internacionales y regionales, por ejemplo el MERCOSUR 
en Sudamérica. Goiania es un ejemplo de qué puede pasar en caso de una 
fuente abandonada.

En Latinoamérica se registran varios casos de robo o abandono de fuen-
tes radiactivas.

Uno de los últimos casos se registró en México en el año 2013, cuando en 
el municipio de Tepujaco, en el Estado de Hidalgo se robó un vehícu lo que 
transportaba un equipo médico en desuso con una fuente radiactiva de Cobal-
to 60, que luego fue recuperada.

En el año 2012, según información del OIEA, se registraron 17 casos de 
posesión ilegal y de intento de venta de materiales nucleares y 24 casos de ro-
bos. Ello es la punta de un iceberg desatado con la caída de la URSS, en ex re-
públicas soviéticas como Chechenia, Georgia, Moldavia.

una propuesta
En virtud del aumento del tráfico ilícito de material radiactivo, en el año 

2010 en Washington, EE.UU. y Argentina firmaron un acuerdo para evitar el 
tráfico ilícito de material nuclear y radiactivo en el marco de la Cumbre sobre 
Seguridad Nuclear allí celebrada.

 8 GOV/2013/42-GC (57)/19- 15 de agosto de 2013.
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Para evitar el tráfico ilícito de material radiactivo, los Estados deben mejo-
rar sus controles fronterizos, los puertos deben estar dotados de herramientas 
de seguridad para prevenir el ingreso ilegal de material radiactivo.

El tráfico ilícito de material radiactivo y el terrorismo nuclear supone una 
grave amenaza para la seguridad y es necesario encararlo a nivel regional.

Se propone enviar a la OEA la moción para la creación, dentro de un mar-
co constitucional apropiado y conforme a la carta de la Organización de Esta-
dos Americanos, así como teniendo en cuenta el respeto a la soberanía de los 
Estados y el principio de no intervención, de un Comité Interamericano Espe-
cializado en la Prevención y control del tráfico ilícito de material radiactivo y 
nuclear con el propósito de desarrollar la cooperación a fin de prevenir y con-
trolar el tráfico ilícito de material radiactivo y nuclear.

Este Comité orientará sus labores en base a la Carta de la OEA, a las Con-
venciones internacionales sobre la materia y las Recomendaciones emanadas 
del OIEA.

Comité Interamericano especializado en la prevención y control de 
WUi¿FR�LOtFLWR�GH�PDWHULDO�UDGLDFWLYR�\�QXFOHDU

El Comité Interamericano Especializado en la Prevención y Control de 
Tráfico Ilícito de Material Radiactivo y Nuclear será una entidad de la Orga-
nización de Estados Americanos (OEA), establecido por la Asamblea General, 
de acuerdo con el artícu lo 53 de la carta de la OEA.

Su propósito fundamental será promover y desarrollar la cooperación en-
tre los Estados Miembros para prevenir, combatir, y eliminar el tráfico ilíci-
to de material radiactivo, de acuerdo con los principios de la Carta de la OEA, 
de la Convención de Protección Física de Materiales Nucleares, así como otros 
instrumentos internacionales, teniendo presente la Resolución 1540 del Con-
sejo de Seguridad de Naciones Unidas y con el pleno respeto a la soberanía de 
los países, al Estado de Derecho y al Derecho Internacional.

Estará integrado por las autoridades competentes en materia nuclear del 
Continente; será presidido por un profesional especializado en el área y cele-
brará por lo menos una reunión anual.

Desarrollará la cooperación interamericana recomendando medidas con-
cretas para prevenir y controlar el tráfico ilícito de material radiactivo y nu-
clear.

Alentará a los Estados Miembros a contar con la estructura legal y guber-
namental adecuada en la materia, siguiendo las recomendaciones emanadas 
del OIEA.

Creará la base Interamericana de Datos de Tráfico Ilícito de Material Ra-
diactivo y Nuclear.

Estudiará la posibilidad de designar conforme con las legislaciones de ca-
da Estado, oficinas nacionales de enlace, con el objeto de facilitar la coopera-



51

Seguridad nuclear en Latinoamérica. El rol del derecho nuclear...

ción entre los órganos de los Estados Miembros con responsabilidad para pre-
venir y controlar el tráfico ilícito de material radiactivo y nuclear.

Exhortará a los Estados Miembros que aún no lo hubieren hecho, a la 
pronta firma, ratificación y adhesión de acuerdo con sus respectivas legisla-
ciones internas, a las Convenciones Internacionales relacionadas con el tema.

Realizará los mayores esfuerzos posibles a fin de que se pongan a dispo-
sición de la OEA los recursos financieros adecuados para desarrollar los pro-
gramas de actividades conjuntas que apruebe el comité. Procurará el apoyo 
financiero reglamentario que sea necesario para llevar a buen término las ac-
ciones que lleve a cabo.

Recomendará a la Asamblea General que se cree un fondo específico pa-
ra la puesta en práctica de los programas y actividades que se aprueben en el 
marco del comité.

Recomendará y propondrá a la Asamblea General el estudio de una Con-
vención Interamericana sobre Prevención y Control del Tráfico Ilícito de Ma-
terial Radiactivo y Nuclear.

Recomendará a la Asamblea General que instruya a la Secretaría General 
de la OEA a que colabore con el Comité en la preparación de los proyectos de 
Estatuto y Reglamento. El Estatuto deberá ser aprobado por la Asamblea Ge-
neral y el Reglamento por el Comité.

nota
Johnson, larry d., “tratado contra el terrorismo nuclear. el 

marco Jurídico podría marcar la diferencia”, Boletín del oiea, 
44/1/2002. ###indicar ubicación de está nota - no hay llamada en 
original###
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El potEncial nuclEar para usos 
pacíficos dE Brasil. 

la dEfEnsa dE la política  
dE participación

By Guilhermina Lavos Coimbra 1

Abstract - The author, since 1979 researching in the nuclear energy field 
- goes on analyzing some important facts, just like: the beginnings of nuclear 
energy interests in Brazil and the nuclear energy situation in Brazil nowadays, 
the partnership between Brazil and France, the partnership between Brazil 
and Argentina, the AMAZUL; the multi-polar world and the its interests; the 
nuclear energy utilization potential in the electricity around the world; the dif-
ferences among Japan and Brazil nuclear power plants after Fukushima tsu-
nami; the advertising drive, the deceive propaganda about the nuclear power 

 1 Investigadora, registrada en el Consejo Nacional de Investigaciones (CNPq) y en la Fun-
dación de Amparo a la Investigación de Río de Janeiro (FAPERJ), desde 1994. Profesora de la 
Universidad Federal Rural de Río de Janeiro, en Derecho Constitucional, Teoría General del Es-
tado, Instituciones de Derecho Público y Privado, y Derecho Internacional Público y Privado (uf-
rrj@gov.br; www.ufrrj.gov.br). Presidenta del Instituto Brasileño de Integración de las Naciones 
�,%,1��ZZZ�LELQ�FRP�EU��H�PDLO�� FRLPEUD#LELQ�FRP�EU���$ERJDGD��R¿FLQD�VLWXDGD�HQ��5XD�'H-
bret, n. 23 - Gr. 801-802, Castelo, Rio de Janeiro —CEP 20030-080—, RJ/RJ, Brazil. Magíster, en 
������HQ�OD�3RQWL¿FLD�8QLYHUVLGDG�&DWyOLFD�GH�5tR�GH�-DQHLUR��38&���'RFWRUDGD�HQ�'HUHFKR�\�(FR-
nomía, UGF, Río de Janeiro, Brasil, 1997. Miembro del Instituto de Abogados Brasileños (IAB, 
www.iabnacional.org.br, e-mail: iabnacional@iabnacional.org.br); coordinadora del Comité de 
Derecho Internacional (CPDI/IAB) y miembro del Comité de Derecho Constitucional (e-mail: di-
reitoconstitucionaldoiab@googlegroups.com). Miembro desde 1979 de la Asociación Internacio-
nal de Derecho Nuclear (AIDN/INLA, International Nuclear Law Association, Bruselas, Bélgica, 
www.aidn-inla.be, e-mail: info@aidn-inla.be). Miembro del Consejo Mundial de Trabajadores 
Nucleares (WONUC, World Council of Nuclear Workers). Miembro del Consejo Editorial de In-
derscience, International Journal Nuclear Law (IJNL, www.inderscience.metapress.com, www.
inderscience.com/papers, e-mail: info@inderscience.com). Miembro desde 1997 del Consejo de 
Abogados de la Federación Interamericana de Abogados (IABA, Inter-American Bar Association, 
Washington DC, www.iaba.org, e-mail: iaba@iaba.org).
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plants danger; the prejudice, in general, of all the industrialized countries de-
pending upon nuclear energy, mainly, the prejudice of the nuclear industries.

Resumen - La autora —que desde 1979 se ha dedicado a la investigación 
dentro del campo de la energía nuclear— analiza algunos hechos importantes, 
tales como: el origen de los intereses en la utilización de la energía nuclear por 
parte de Brasil y la situación actual; la cooperación entre Brasil y Francia, la 
cooperación entre Brasil y la Argentina, la AMAZUL; el estado de cosas en un 
mundo “multipolar” y sus intereses la energía nuclear en función de la electri-
cidad alrededor del mundo; las diferencias entre las usinas nucleares de Bra-
sil y las de Japón, después del tsunami en Fukushima; la propaganda gene-
ralizada y engañosa acerca del peligro de las usinas nucleares; la publicidad 
dirigida contra las usinas nucleares, el perjuicio de todos los países industria-
lizados dependientes de la energía nuclear y, sobre todo, el perjuicio de las in-
dustrias nucleares.

introducción
En primer lugar, quiero decir que es verdaderamente un honor estar en 

Buenos Aires, Argentina, ciudad donde, en 1979, tuve por primera vez la opor-
tunidad de conocer la Asociación Internacional de Derecho Nuclear (Inter-
national Nuclear Law Association), presidida en aquel entonces por el Doc-
tor Zaldívar, CNEA de la Argentina, juntamente con el Dr. Howard Shapar, de 
EE.UU. Ambos apadrinaron mi solicitud para ser miembro de la AIDN/INLA. 
A ellos, mis afectuosos recuerdos y agradecimientos.

A partir de entonces he participado de casi todos los Nuclear Inter Jura, 
congresos organizados por la AIDN/INLA alrededor del mundo. Vaya mi gra-
titud constante a todos los colegas-miembros de la AIDN: no sólo tengo el ho-
nor de que sean mis amigos, sino también de aprender continuamente con sus 
conocimientos sobre el derecho de los usos pacíficos de la energía nuclear. En-
tre ellos, quiero mencionar en particular al Doctor Jean-Leo David, un queri-
do amigo por más de treinta años.

Mis especiales agradecimientos al Doctor Patrick Reyners, Secretario-Ge-
neral y Consejero Científico de la INLA.

A la Señora Brigitte Helderweirt, siempre pronta para ayudar y resolver 
las eventuales dudas de los miembros de la AIDN/INLA.

Y, sobre todo, al Doctor Raphael Manóvil y a su equipo, por todos los es-
fuerzos en la organización de este evento.

En esta compilación de textos que parten de la investigación intentaré ex-
poner brevemente las razones lógicas del interés de Brasil en utilizar la ener-
gía nuclear, la situación actual del desarrollo de la energía nuclear tanto en 
Brasil como en el resto del mundo, la propaganda engañosa sobre los peligros 
de las usinas y, finalmente, la necesidad de utilización de la energía nuclear en 
los Estados miembros del MERCOSUR.
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,��/RV�RUtJHQHV�GHO�LQWHUpV�GH�ORV�FLHQWt¿FRV�EUDVLOHxRV� 
HQ�OD�XWLOL]DFLyQ�GH�OD�HQHUJtD�QXFOHDU��/D�FUHDFLyQ� 
GHO�&HQWUR�GH�,QYHVWLJDFLRQHV�1XFOHDUHV�PHGLDQWH� 
OD�&RQVWLWXFLyQ�GH�������/DV�UD]RQHV�GHO�LQWHUpV�EUDVLOHxR

“The irrational respect to authority is the greatest enemy of truth” 
Albert Einstein

�����/RV�RUtJHQHV�GHO�LQWHUpV�GH�ORV�FLHQWt¿FRV�EUDVLOHxRV�HQ�OD�
utilización de la energía nuclear

En Brasil, siempre estuvo latente la certidumbre de que el potencial de mi-
nerales nucleares que yacen en el subsuelo del territorio era una riqueza ina-
lienable, indispensable al desarrollo del país.

Los investigadores entendían que el avance de la ciencia debía partir de 
unos preceptos políticos capaces de lograr el apoyo logístico y financiero ne-
cesario en cuestiones estratégicas para el desarrollo nacional. A lo largo de la 
historia, los gobernantes brasileños han sido conscientes de esta cuestión y se 
han informado rigurosamente sobre la administración de este patrimonio pú-
blico.

Este interés latente sobre la utilización de la energía nuclear en Brasil se 
manifestó ya en 1926, cuando el Almirante de la Marina Brasileña Álvaro Al-
berto —pionero en la investigación sobre la energía nuclear en el país— alertó 
sobre el potencial de los minerales nucleares que yacían en el subsuelo brasi-
leño al Presidente Getulio Vargas. Así fue que el Presidente Vargas lo nombró 
el primer representante de Brasil en la Agencia Internacional de Energía Ató-
mica (AIEA - ONU). Como parte de la Agencia, el Almirante tuvo la oportu-
nidad de votar en contra del Plan Baruch, que proponía poner a disposición 
de la AIEA los minerales nucleares de todos los Estados participantes, incluso 
cuando aún no hubiera una producción desarrollada.

Aproximadamente en 1930, el Almirante Álvaro Alberto originó la disci-
plina de estudio sobre la energía nuclear, dentro de la Escuela Naval. Colega y 
amigo de diversos científicos contemporáneos alrededor del mundo, compar-
tió con ellos líneas similares de investigación; entre otros, se trató de Einstein, 
Marie y Pierre Curie, Enrico Fermi, Ernest Rutherford y Nihels Bohr.

El mayor progreso en el aprovechamiento pacífico de la energía nuclear 
se logró con el dominio de la producción de electricidad a partir de usinas nu-
cleares. Las exitosas experiencias de Fermi, en 1942, al convertir la energía 
nuclear en energía eléctrica, fueran seguidas por la instalación de decenas de 
centrales nucleares, principalmente en Europa, lo que culminó en la produc-
ción de millones de watts.

Otro gran científico brasileño —considerado un ícono en el campo de la 
ciencia a partir de su trabajo entre los años 1940-1942— fue el físico César 



56

Guilhermina Lavos Coimbra

Mansueto Giulio Lattes, conocido como César Lattes. Sus investigaciones fue-
ron fundamentales para el desarrollo de la “teoría de la relatividad”, así como 
para sentar las bases de las teorías sobre la creación y la expansión del Uni-
verso. Lattes montó el laboratorio Chaclataya, en Bolivia, y, en cooperación 
con otros investigadores, realizó descubrimientos tales como el fenómeno de 
las “bolas de fuego”, nombre dado a los de mesones en el interior de los áto-
mos. La historia de este científico brasileño no sólo es parte de la Historia de 
la Ciencia de Brasil sino también de la del mundo.

�����/D�&RQVWLWXFLyQ�GH������\�OD�FUHDFLyQ�GHO�&HQWUR�%UDVLOHxR� 
de Investigaciones Físicas

A partir de 1946, las investigaciones científicas brasileñas continuaran con 
altos y bajos. Esta situación perduró hasta 1988, año en que se dicta la Consti-
tución, en función de la cual el Gobierno nacional crea el primer Centro Brasi-
leño de Investigaciones Físicas, un órgano vinculado al Ministerio de Ciencia 
y Tecnología, pero independiente.

Hoy en día, el programa nuclear de Brasil no se reduce a la producción de 
electricidad y de combustible nuclear, sino que también desarrolla notables 
aplicaciones en el campo de la medicina (diagnósticos, terapias como la radio-
terapia, biotecnología, irradiación de materiales biológicos), en la industria y 
en la agricultura; por ejemplo, en relación con la irradiación de alimentos (pa-
ra importar alimentos de otros continentes, Europa exige que sean irradia-
dos), en la industria del petróleo, en la siderurgia, en la producción de gemas, 
en la esterilización de materiales, en el mejoramiento genético y el control de 
plagas, en diversos procesos físicos y químicos, y en la tecnología de soporte.

�������/D�SULQFLSDO�UD]yQ�GHO�LQWHUpV�EUDVLOHxR

La actividad fundamental en relación con los minerales nucleares es el 
aprovechamiento de uranio para la generación de energía eléctrica, como una 
fuente complementaria de las hidroeléctricas y una potencial sustitución de 
las fuentes fósiles, que son notablemente costosas (petróleo y carbón).

La expansión de la generación de energía eléctrica es considerada un com-
ponente estratégico en el proceso de desarrollo sustentable y

“...debe responder a las necesidades energéticas de modo económico y 
eficiente, tomando en consideración la diversidad de recursos disponibles y 
su aprovechamiento a mediano y largo plazo... La capacidad de generación 
nuclear no encuentra límite físico, considerando las reservas de uranio exis-
tentes en el país, que, en 2012, eran de 309.000 toneladas, en condición de 
PDQWHQHU����XVLQDV�QXFOHDUHV�GXUDQWH�����DxRV��6H�HVWLPD��DO�GtD�GH�KR\��TXH�
el potencial de recursos de uranio de Brasil es de 800.000 toneladas, tomán-
dose en cuenta sus condiciones geológicas y el hecho de que solamente el 25% 
del territorio ha sido prospectado...” (“El futuro energético y la generación 
nuclear”, Nº 19, Fundación Getulio Vargas, Río de Janeiro, 2013).
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1.2.2. Otras razones del interés en la utilización de la energía  
       nuclear en Brasil

La utilización de la energía nuclear en Brasil es una necesidad que no tie-
ne manera de ser suplida por ninguna otra fuente energética (por ejemplo, las 
energías eólica y solar son muy costosas y dependen de factores climáticos: 
ubicadas a la intemperie, el hecho de que haya o no lluvias o vientos se corres-
ponde con que haya o no energía).

Nada es más estratégico en la economía de un país que su sector energéti-
co, principalmente, la energía que genera la electricidad.

Esta certeza fue comprobada con el racionamiento que la población brasi-
leña soportó recientemente, debido a los requerimientos del Fondo Monetario 
Internacional: éste entendió como déficit público la inversión en las empre-
sas estatales nacionales del área de energía, y presionó Brasil para no inver-
tir en ellas.

Es lógico, obvio y notorio que quien detenta el poder de generar, transfe-
rir y distribuir la energía de un país tiene su control. Por esta razón no hay ar-
gumentos que justifiquen o expliquen la privatización de buena parte de la ge-
neración y distribución de la energía en Brasil.

Hasta el año 2000, el sector brasileño de energía eléctrica era un modelo 
de eficiencia: “...era lucrativo, generaba una tecnología de transmisión a lar-
ga distancia, única en el mundo” (Moreira Alves, Marcio, “O rolo Eléctrico”, 
O Globo, febrero de 2003). Atendía al mercado interno brasileño con energía 
barata y limpia, mediante un planeamiento a longo plazo.

“...$FWXDOPHQWH��HO�GHVHPSHxR�GH�(OHWUREUiV�HV�PXFKR�SHRU��'H�DFXHU-
do con los números del Planeamiento, la inversión hasta junio, de R$ 2,5 bi-
llones, fue apenas superior a un cuarto de la prevista para 2014... Para es-
WH�DxR��VHJ~Q�OD�HPSUHVD��HO�WRWDO�SUHYLVWR�²LQFOX\pQGRVH�ORV�Q~PHURV�GH�ODV�
inversiones controladas y de los programas en cooperación con el sector pri-
vado— es de R$ 13,1 billones” (“Estatais emperradas”, (VWDGR�GH�6��3DXOR, sec-
ción: Notas & Informaciones, del 13/8/2014).

No hay argumentos que justifiquen que Brasil desprecie ninguna de sus 
fuentes de energía, mucho menos la originada en los minerales nucleares que 
yacen en su subsuelo. El país ha trabajado coherente y arduamente durante 
más de 80 años en el desarrollo de un programa nuclear que pudiese ofrecer 
a la población brasileña una capacidad óptima de energía, independiente de 
los fenómenos naturales.

A pesar del potencial hídrico de Brasil, los técnicos nacionales siempre 
han entendido la utilización de la energía nuclear para fines pacíficos —gene-
ración de energía eléctrica, medicina, ingeniería, agricultura, etc.— como una 
necesidad fundamental para el desarrollo del país.

Las razones de tal entendimiento se justifican, en primer lugar, porque 
las fuentes hídricas no se distribuyen armoniosa ni equitativamente entre los 
centros consumidores. Segundo, porque todos los sistemas vitales para el fun-
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cionamiento normal de las comunidades necesitan de alternativas, especial-
mente aquellos que dependen de los fenómenos naturales. Río de Janeiro, San 
Pablo y Minas Gerais, la Región Sudeste de Brasil, deben contar necesaria y 
obligatoriamente con diversas alternativas para proveer el abastecimiento, a 
través de inter-conexiones con otros sistemas vecinos. Aún así, esto no es su-
ficiente; debe haber otras opciones basadas en las diferentes fuentes de ener-
gía. Una estación prolongada de sequía acarreará un colapso total y generali-
zado en el sistema.

En este panorama, las alternativas convencionales son las usinas térmi-
cas, que funcionan a partir del carbón o la leña.

Ahora bien, el carbón es escaso y se encuentra concentrado en la Región 
Sur de Brasil; por esta razón, es utilizado para producir energía en esta par-
te del país.

La biomasa, que Brasil posee de manera abundante en la Región Amazó-
nica, debe ser utilizada para fines más lucrativos tales como la producción de 
madera.

Los hidrocarburos —como el petróleo y el gas— son escasos en el mundo 
entero; al nivel en que son utilizados actualmente, no durarán mucho tiempo.

Es en este punto en que surge la opción nuclear como una fuente de ge-
neración de energía eléctrica en Brasil, de acuerdo con los expertos del área 
que hemos consultado. El país tiene un vasto potencial de minerales nuclea-
res —uranio, torio, berilo, niobio y otros—; las reservas de uranio en kilocalo-
rías son setenta veces superiores al total de las reservas brasileñas de carbón, 
petróleo y gas natural.

Toda esta información es necesaria para poder afirmar que no existe una 
sola razón que justifique que Brasil retrase los usos de la energía nuclear pa-
ra propósitos pacíficos, conocimiento que los investigadores y técnicos brasi-
leños poseen desde 1936.

Mucho menos hoy en día, cuando la energía tiene un papel fundamental 
sobre la situación económico-financiera de Brasil, como ya fue constatado 
por el estratega para mercados emergentes del BIRD: “...La inflación perma-
QHFH�FRQ�SUHVLyQ��DJUDYDGD�SRU�FRQGLFLRQHV�FOLPiWLFDV����(O�SUREDEOH�UDFLR-
QDPLHQWR�GH�HQHUJtD�HOpFWULFD�GXUDQWH�HVWH�DxR�\�HQ������FDXVDUi�XQD�UH-
ducción adicional de la actividad económica; la balanza comercial tiende a 
deteriorarse continuamente y la estanflación parece ser el curso del futuro 
SUy[LPR��DO�PHQRV�HQ�ORV�SUy[LPRV�GRV�DxRV����´�(Jiang, Hongtao, estratega 
del Deutsche Bank, http://coturnonoturno.blogspot.com.br/2014/07/deuts-
che-bank-tambem-rebaixa-brasil-vai.html).

Actualmente, el Programa Nuclear Brasileño trabaja de manera conjunta 
con el Programa Nuclear de la Marina de Brasil, a cargo del Centro Tecnológi-
co de la Marina de Brasil, ubicado en San Pablo (CMSP). Iniciado en 1979, se 
encuentra dividido en dos grandes proyectos:

— el dominio del ciclo del combustible nuclear; y
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— la construcción del Laboratorio de Generación Núcleo-Eléctrica (LA-
BGENE), que tiene el propósito de desarrollar la capacidad tecnológica nacio-
nal brasileña para el proyecto, la construcción, la operación y la manutención 
de un reactor nuclear tipo PWR (“Pressurized Water Reactor”). Este reactor 
nuclear tipo PWR será empleado en la propulsión del primer submarino nu-
clear (SN-BR) que está siendo construido en Brasil.

En febrero de 2012 se originó el Centro de Instrucción y Adiestramien-
to Nuclear Aramar (CIAMA). El Programa Nuclear de la Marina de Brasil, en 
cooperación con las universidades, los institutos de investigación y la indus-
tria nacional, le han dado al país elevadas ganancias en tecnología y calidad.

Como resultado de este gran esfuerzo nacional, Brasil tiene capacidad pa-
ra proyectar y fabricar su propio combustible —sin ninguna dependencia ex-
terna— y el conocimiento necesario para proyectar y construir plantas nuclea-
res de potencia.

Hechos como el desarrollo de la capacidad técnica para el proyecto, la 
construcción y la operación de plantas núcleo-eléctricas para generación de 
energía —ya sea para alimentación eléctrica de las ciudades, o bien para la 
propulsión naval, como en el caso del submarino nuclear—, y el dominio del 
ciclo del combustible nuclear, que capacita al país para la producción del com-
bustible y para el funcionamiento de usinas termonucleares, todo ello me-
diante tecnología nacional, son de una importancia estratégica fundamental 
para Brasil,

Esto no podría ser de otra manera: con su rico territorio en minerales nu-
cleares, ya es tiempo de que Brasil les proporcione un destino útil, en bene-
ficio de todos sus habitantes, tanto los locales como los extranjeros residen-
tes en el país.

,,��(O�XUDQLR�HQ�HO�PXQGR��/D�UHODFLyQ�GHO�XUDQLR� 
��FRQ�OD�&RQVWLWXFLyQ�QDFLRQDO�\�FRQ�ODV�HPSUHVDV� 
��LQVWDODGDV�HQ�%UDVLO��/D�OH\�DQWL�FRUUXSFLyQ

³(O�PXQGR�HV�XQ�OXJDU�SHOLJURVR�SDUD�YLYLU��QR�SRU�FDXVD�GH�TXLHQ�KDFH�HO�
mal, pero si por causa de quien observa y permite que el mal suceda”. 

Albert Einstein

Todos sabemos que Canadá es el mayor productor mundial de uranio.
En el norte de Canadá, donde las tierras no son buenas para la agricultura, 

muchas ciudades se sostienen gracias a las minas próximas.
La oferta en el mercado internacional de concentrado de uranio está com-

puesta principalmente por la producción primaria, pero también por ciertas 
fuentes secundarias. La producción del concentrado llamado “yellow cake” 
(bollo amarillo) se realiza siempre en la boca de la mina, ya que los minera-
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les de uranio se caracterizan por ser de bajos tenores y no es económicamente 
viable el transporte del mineral en bruto.

Las fuentes secundarias incluyen:
— excedentes en stock acumulados por productores y consumidores (em-

presas de generación de energía eléctrica nuclear);
— stocks de los Estados, uranio reciclado a partir de los stocks estatales, 

y dilución (“down blending”) del uranio militar ruso altamente enriquecido 
(HEU).

La industria de producción primaria de uranio es de proyección interna-
cional, con un pequeño número de empresas que operan en pocos países. De 
acuerdo con la World Nuclear Association (WNA), la oferta mundial de con-
centrado de uranio en 2010 totalizó cerca de 70.000 toneladas, de las cuales 
aproximadamente el 87% fue producida por 10 empresas.

Cerca del 93% de la producción mundial provino de ocho países: en or-
den decreciente, Kasajistán, Canadá, Australia, Namibia, Níger, Rusia, Uzbe-
kistán y EE.UU.

El único uso pacífico del uranio es, prácticamente, como combustible para 
la generación de energía eléctrica. Por lo tanto, la demanda mundial del con-
centrado de uranio está ligada a la electricidad generada por las usinas nu-
cleares.

Ya que más de la mitad del gas natural utilizado en las centrales térmicas 
es importado de Bolivia, lo que genera una dependencia política y económi-
ca preocupante, la idea es el empleo de los depósitos de uranio brasileños (la 
sexta reserva mundial) en las centrales térmicas nucleares, en función de que 
Brasil posee las reservas de uranio más grandes del universo (Comunicación 
del MME, del 6/7/2014, Asesoría de Comunicación Social del Ministerio de 
las Minas y Energía de Brasil).

Tal y como lo explican los analistas del sector energético, frente a la preo-
cupante situación actual respecto de los reservorios de las hidroeléctricas de-
bido a los limitados caudales de lluvias en los dos últimos años, resurge la 
opción del empleo de la energía nuclear como un paliativo al posible desabas-
tecimiento.

Ya no existe más la colusión del silencio sobre uranio en Brasil. Se trata de 
una inteligencia de lo obvio: el uranio es más valioso que los hidrocarburos, 
como el petróleo y el gas.

Y a pesar de que existe un consenso sobre la necesidad de mantener el mo-
nopolio del uranio, de tanto en tanto, cuando se piensa que la población está 
distraída, es común que aparezca en Brasil alguna propuesta de desmonopoli-
zación, rechazada vehementemente por brasileños esclarecidos (Senra, Aqui-
lino, en “Motivos para el Monopolio del Uranio”, O Globo, sección Opinión, 
mayo de 2014).

En verdad, la cuestión del monopolio del uranio es cuestión de supervi-
vencia de ésta y de las futuras generaciones de brasileños, y quizás hasta de 
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los sudamericanos, porque la energía es necesaria para la supervivencia de los 
seres humanos que viven en América del Sur.

�����(O�XUDQLR�\�ODV�QHFHVLGDGHV�GH�VXSULPLU�ODV�XVLQDV�JHQHUDGRUDV 
 de energía eléctrica nuclear en el mundo

De acuerdo con la World Nuclear Association (WNA), en septiembre de 
2013 había más de 440 usinas nucleoeléctricas comerciales operando en el 
mundo, con una potencia de generación instalada total de 376.791 MWe, que 
requerían cerca de 90.000 toneladas de concentrado de uranio por año. Estas 
usinas abastecen el 14% de las necesidades mundiales de electricidad.

Sabido es que la tendencia al aumento en la demanda de concentrado de 
uranio, como resultado de la entrada en operación de nuevas usinas y, asimis-
mo, del crecimiento de la capacidad de las usinas ya en operación, podría ser 
hasta cierto punto compensada por la deconstrucción de las usinas que llega-
ran al final de sus vidas útiles.

Actualmente, el 16% de la energía eléctrica del mundo es producida por 
centrales nucleares —434 usinas en operación comercial—, prácticamente el 
mismo porcentaje que el de la generación de energía de otras fuentes (18%).

La tendencia al aumento de las actividades de planeamiento y de cons-
trucción de nuevas usinas ha crecido notablemente en todo el mundo a par-
tir de 2007. Datos de la WNA demuestran que en septiembre de 2011, inclu-
so después de la catástrofe natural de Fukushima, Japón, 62 usinas nucleares 
comerciales estaban en construcción a lo largo de 13 países y otras 155 estaban 
siendo planeadas. Se necesita uranio para abastecerlas.

Actualmente, son muchas las construcciones de usinas nucleares; por 
ejemplo, “...una nueva multibillonaria usina nuclear está siendo construida 
por el Departamento de Energía, en Carolina del Sur, EE.UU., para transfor-
mar la era de la Guerra Fría-era plutonium, en electricidad...” (The Center for 
Public Integrity, www.publicintegrity.org/2014.03.04/14327).

Como resultado de la entrada en operación de nuevas usinas, la deman-
da de concentrado de uranio tiende, en consecuencia, a aumentar. A su vez, 
el aumento de los factores de capacidad de las usinas ya en operación podría 
ser compensado, hasta cierto punto, por la deconstrucción (el desmontaje) de 
las usinas que llegaran al final de su vida útil. Entretanto, el caso de referencia 
de la previsión para el año 2020 de la WNA indica que la producción de ura-
nio tendrá que aumentar substancialmente los niveles actuales para atender 
los requisitos futuros.

Desde 1990, el consumo de concentrado de uranio sobrepasa la produc-
ción primaria por una diferencia substancial. Este faltante en el fornecimien-
to ha sido subsanado por las fuentes secundarias. El déficit entre los requi-
sitos mundiales de uranio y la producción primaria es creciente, y los stocks 
existentes y las demás fuentes secundarias están siendo elocuentemente soli-
citados.
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La mayor fuente secundaria en relación con el uranio descansa sobre el 
Acuerdo Ruso-Americano “Megatons to Megawatts”. A partir de este acuerdo, 
que terminó en diciembre de 2013, Rusia convertía el “downblend” de uranio 
de armas nucleares en uranio de bajo enriquecimiento (LEU, ”Low Enrich-
ment Uranio”) para la utilización civil.

A partir de este programa, es Rusia abasteció el mercado mundial, con 
12.000 toneladas de uranio. Ahora bien, Rusia no renovó este acuerdo y el 
programa terminó en la fecha prevista.

2.2. Uranio en Brasil

Como ya dijimos anteriormente, las reservas de uranio son uno de los pa-
trimonios más importantes de Brasil y, por lo tanto, son una de las mayores 
preocupaciones de los científicos brasileños.

Brasil tiene la 6ª reserva más grande del mundo, con más de 300.000 to-
neladas de concentrado equivalente aseguradas. Si se le sumaran las 80.000 
toneladas adicionales inferidas, Brasil sería la 1ª o 2ª mayor reserva mundial; 
pero esto no significa nada, porque el uranio es un producto de una sola co-
secha.

Los brasileños están natural y necesariamente atentos, porque la deman-
da mundial de uranio representa anualmente un mercado de más 2 billones de 
dólares. En Brasil, a pesar de la vastedad del territorio, los científicos nacio-
nales desde siempre se han preocupado en conocer y en detallar todos los re-
cursos minerales de uranio disponibles, porque los reservorios de uranio son 
uno de los patrimonios más importantes del país. Incluso cuando el territo-
rio brasileño es tan vasto, el país continúa investigando de manera coheren-
te y sistemática, para conocer en profundidad todos los recursos minerales de 
uranio disponibles.

Podemos decir que, actualmente, más del 35% del territorio brasileño ya 
ha sido prospectado, y que los técnicos del país ya poseen conocimientos so-
bre el restante 65%. Esto hace que Brasil disponga de la 6ª mayor reserva del 
mundo, alcanzando la cantidad de casi 400 mil toneladas de uranio comercial.

Después de prospectar el 25% del territorio, Brasil ya dispone de una de 
las mayores reservas del mundo, llegando a las 309.370 toneladas de uranio 
comercial, y su demanda representa anualmente un mercado de más de 2 bi-
llones de dólares estadounidenses.

Es absurdo que Brasil no participe de este fabuloso mercado internacional 
y la producción nacional se limite a atender el consumo interno a partir de la 
operación de las usinas Angra 1, Angra 2 y de la fabricación de la primera car-
ga de combustible de Angra 3, en construcción. Y ni siquiera este consumo ha 
sido atendido integralmente durante los últimos años. Entretanto, nuestras 
reservas de uranio inferidas y medidas permitirían atender holgadamente la 
demanda brasileña interna, pues posibilitarían el remplazo de 40 usinas nu-
cleares con potencia de 1000 MW.
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Insistimos: la oferta en el mercado internacional de concentrado de ura-
nio está compuesta por la producción primaria de minerales. Las reservas bra-
sileñas de uranio inferidas y medidas permitirían atender con desahogo a la 
demanda brasileña interna, pues posibilitarían el remplazo de 40 usinas nu-
cleares con potencia de 1000 MW.

Actualmente, la Industria Nuclear Brasileña (INB) opera la mina Caetité, 
en el Estado de Bahía (Nordeste de Brasil); produce anualmente 400 tonela-
das de concentrado de uranio, con la posibilidad de expandir esta producción 
a 800 toneladas. La referida empresa está realizando esfuerzos para abrir la 
mina de Santa Quitéria, en el Estado de Ceará (también en Nordeste de Bra-
sil), explorando los minerales en los cuales el uranio está asociado al fosfato, 
previsto para la producción de fertilizantes. En este yacimiento, el uranio se 
presenta en una forma que favorece una exploración económica y eficiente.

En el conjunto de sus actividades, la INB acumula actualmente el 60% del 
total de la participación nacional en el precio final del combustible. Las unida-
des están aptas para atender la demanda de Angra I, Angra II y de otras tres 
unidades del mismo porte, con inversiones mínimas en sus instalaciones de 
Resende, Estado de Río de Janeiro (a dos horas de la Capital), la expansión de 
la mina de Caetité y la implantación de la mina de Santa Quitéria.

Los minerales nucleares son productos de una sola producción. Así, hay 
que abastecer las usinas y preservarlos para utilización de ésta y de las futuras 
generaciones de brasileños, siguiendo el ejemplo de EE.UU., en el Fort Knox.

En Brasil, los estudiosos se preocupan por el hecho de que deben ges-
tarse reservorios de uranio para abastecer todas las usinas, tanto aquellas en 
construcción como las programadas y las futuras usinas a ser construidas, de 
acuerdo con las necesidades de los 200 millones de habitantes brasileños, ga-
rantizándose así el abastecimiento para las futuras generaciones de Brasil y 
—por una cuestión de lógica— las futuras generaciones de América del Sur.

Tal como hacen los países del Grupo de los 9, Brasil deberá formar obliga-
toriamente una reserva estratégica de estos minerales estratégicos. Solamen-
te deberá exportar dentro del mayor precio posible, con un porcentual de ca-
da lote enviado al exterior del 30%.

Esto, porque, dado que estos minerales son mucho más valiosos que el 
oro, la idea es que deberían ser almacenados dentro de una unidad militar, 
siguiendo el modelo del Fuerte Knox, en los EE.UU. En el Fort Knox, el go-
bierno estadounidense mantiene sus reservas estratégicas; Fort Knox es una 
pequeña ciudad del norte del país, en el Estado de Kentucky, situada en las 
orillas del río Ohio, donde se encuentra la base del Ejército de Estados Unidos, 
que abriga el depósito de oro de la nación.

Ya que el uranio es más valioso que oro, es natural que se programe la 
construcción de este depósito. Y es lógico que las Fuerzas Armadas Brasile-
ñas también deban participar de este proceso, asumiendo sus responsabilida-
des constitucionales.
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La formación de estos stocks estatales de los productos ya refinados se-
ría destinada al uso interno en el presente y en el futuro. Es necesaria la total 
consciencia de que solamente se debe exportar el excedente de uranio —tam-
bién mucho más valioso que petróleo— después de que todas las necesidades 
de Brasil se encuentren suplidas y garantizadas.

Debido al tamaño de su territorio, los malintencionados piensan que Bra-
sil aún no conoce en detalle todos los recursos minerales de uranio disponi-
bles. En consecuencia, podemos afirmar que ejercen una presión muy grande 
para que se entreguen las tierras brasileñas donde hay uranio a los indígenas 
brasileños.

2.3. La Constitución de Brasil de 1988 y el monopolio del uranio

³���6RODPHQWH�DTXHO�TXH�FRQRFH�ORV�GHUHFKRV�FRQVWLWXWLYRV�GHO�(VWDGR��HO�
respeto al derecho y a los bienes públicos ajenos, que sabe lo que es el valor 
del trabajo, el ascenso por méritos, podrá defender sus derechos y rechazar 
a los impostores aunque éstos se cubran con la piel del cordero y usen manso 
lenguaje, mientras reparten baratijas para conquistar voluntades. Ulises, el 
hombre sabio de La Odisea, tapó sus oídos con cera para no escuchar los can-
tos de sirena que guiarían las naves hacia el naufragio, y pudo llegar a buen 
puerto; pero Ulises, además de guerrero, conocía sus derechos” (Sarmien-
to Sosa, Carlos J., en “El Universal”, Caracas, Venezuela, jueves, 3/7/2014).

El Estado de derecho es aquel Estado democrático en el cual los poderes 
públicos se someten enteramente a las leyes y reconocen las garantías consti-
tucionales.

Brasil es el único país en el mundo en disponer en su Constitución, art. 21, 
XXIII, que “...toda actividad nuclear en territorio nacional solamente será 
admitida para fines pacíficos...”.

Asimismo, los constituyentes brasileños —conscientes de que uno de los 
patrimonios más importantes de Brasil son sus reservas de uranio— institu-
yeron el monopolio de los minerales nucleares en el artícu lo 177, caput, inci-
so V, monopolizando la investigación, la labra, el enriquecimiento, el reproce-
samiento, la industrialización y el comercio de los minerales nucleares y sus 
derivados.

Ese hecho desagradó a muchos, a los que estaban acostumbrados a extraer 
el uranio in natura del territorio brasileño graciosamente y después a reven-
derlo a Brasil con el precio caro de la tecnología agregada.

El poder del Gobierno brasileño —independientemente de quién sea el 
Presidente— es un poder vinculado a la Constitución Federal, cuando se trata 
de administrar el comercio del uranio o de paralizar el programa nuclear bra-
sileño. Esto significa que no es un poder que pueda decidir de acuerdo con su 
propio criterio de conveniencia o de oportunidad. Por lo tanto, hay que com-
prenderlo y no presionarlo.
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Todavía tenemos la esperanza de que los socios de Brasil entiendan el de-
recho de Brasil en relación con sus minerales nucleares y lo respeten. Esto ya 
ocurrió antes, con Canadá y Australia. Costó, pero ocurrió. Respetarán y nego-
ciarán, sin mayores problemas.

2.3.1. Las tentativas de desmonopolizar el uranio

Las empresas extranjeras del área de la generación de energía nuclear es-
tán todas instaladas en Río de Janeiro y son todas bienvenidas. Bienvenidas 
para realizar grandes trabajos y obtener grandes provechos, junto con Brasil.

Existe mucho trabajo y muchas formas de generar ganancias en Brasil en 
el área de la generación de la energía nuclear sin intentar violar el monopolio 
constitucional del uranio.

Sería muy difícil que los congresistas brasileños pensaran en elaborar un 
Proyecto de Enmienda Constitucional intentando desmonopolizar el uranio. 
Intentar desmonopolizar la última y única fuente de energía que le queda a 
Brasil para desarrollarse sería considerado, dentro del país, un objeto de in-
vestigación policial federal al cual ningún congresista brasileño le gustaría so-
meterse.

Esto, porque una actividad de minería monopolizada significa que el be-
neficio, la ganancia originada de la exploración de los referidos minerales mo-
nopolizados, es receptado genuinamente, directamente canalizado para la Ca-
ja del Tesoro Nacional de Brasil. Se trata de una recepción que no sacrifica a 
los contribuyentes brasileños.

Cuando se defiende la posibilidad de acabar con el monopolio del uranio 
se está defendiendo que Brasil deje de ser un Estado democrático de Derecho, 
en el cual los poderes públicos se someten integralmente a las disposiciones y 
garantías constitucionales.

Es insano pensar que los brasileños vayan a acabar con el monopolio del 
uranio y acepten tener que importar el uranio que salió del propio Brasil, so-
metiéndose de esta manera a los contribuyentes del país a los precios impues-
tos por el mercado internacional de minerales con tecnología agregada.

2.3.1.2. Las empresas del área de la energía nuclear  
          establecidas en Brasil y el monopolio constitucional  
          del uranio

En Brasil, no es un secreto el hecho de que existan usinas nucleares nacio-
nales que han sido proyectadas pero que aún no están en construcción confor-
me a su programación, y que esto se debe a las presiones internacionales de 
los gobernantes de los Estados nacionales participantes del área del comercio 
de bienes y servicios de la energía nuclear.

Tampoco es un secreto que en Brasil las presiones son muchas en el senti-
do de convencer al Congreso Nacional para desmonopolizar el uranio.
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Quizá también se encuentre vinculado a esto el hecho de que las empresas 
del área de la energía nuclear de Alemania, China, EE.UU., Francia y Rusia es-
tén instaladas en Río de Janeiro.

Todas estas empresas son muy bienvenidas.
Pero hay que entender y aceptar trabajar en el área de la generación de 

la energía nuclear respetando el monopolio del uranio. Las empresas que en-
tiendan esto ciertamente no se arrepentirán. Casi todas ellas tienen grandes 
proyectos de trabajar en Brasil, uno de los mayores mercados consumidores 
del mundo.

Una de estas empresas, asociada con otra también establecida en Río de 
Janeiro, tiene planes para enriquecer el uranio brasileño, y ofrece, en contra-
partida, el financiamiento, las operaciones internacionales y la transferencia 
de tecnología. Esta oferta le permitiría a Brasil dominar todo el ciclo de pro-
ducción del combustible nuclear. El referido grupo —a través de una “joint 
venture”— actuaría en otros países, pero el foco central sería Brasil. Los tér-
minos de la propuesta son más o menos los términos de una procuración fir-
mada por Brasil para atraer otras empresas y para el montaje en el territorio 
de una serie de industrias y equipamientos nucleares. El grupo planea cons-
truir una fábrica de equipamientos de control y seguridad de usinas nucleares.

El grupo del cual se trata viene manteniendo intensa agenda de negocia-
ciones porque en la propuesta están implicados los intereses de gobierno al 
que pertenece una de las empresas en cuestión (Negócios & Finanças, Nº 
4.406, 28.6.2012, Relatório Reservado, www.relatorioreservado.com.br).

Las propuestas de la referida empresa involucran cuestiones extremada-
mente sensibles, porque envuelven temas de seguridad nacional y también de 
raciocinios verdaderamente lógicos.

Son cuestiones de seguridad nacional, porque el uranio es monopolio del 
Estado brasileño.

Y son cuestiones de raciocinios verdaderamente lógicos, porque la Mari-
na de Brasil ya domina el ciclo completo de la tecnología de la transformación 
de uranio en combustible.

Empero, la empresa brasileña del área nuclear no utiliza la tecnología de 
enriquecer el uranio con la técnica de la Marina de Brasil solamente a causa de 
las presiones internacionales de los participantes en el área.

Aún así, lo que está a favor de la propuesta de la empresa interesada es la 
manifiesta intención del gobierno brasileño de tornarse un “player” interna-
cional en la venta de pastillas de uranio —algo prácticamente inasequible sin 
conformar una sociedad con un gran grupo extranjero—.

El mercado de utilización de la energía nuclear en Brasil es un suceso. Hay 
un mercado enorme dentro de Brasil, mayor que el de toda América Latina. 
Las mayores empresas del área de la energía nuclear están todas instaladas en 
el territorio brasileño.

Respetando el monopolio del uranio, que solamente deberá ser exporta-
do con el valor agregado de la tecnología brasileña de transformación de es-
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te mineral en combustible nuclear, los socios de Brasil harán grandes nego-
cios junto a él.

2.3.1.3. La ley anti-corrupción en Brasil

La corrupción está prevista en el § 1º del artícu lo 164 y la línea “b”, II, § 3º, 
del artícu lo 166 de la Constitución de Brasil.

La Ley Nº. 12.846/2013 tiene el propósito de atender a los compromisos 
internacionales, “...asumidos por Brasil, al ratificar la Convención de las Na-
ciones Unidas/ONU contra la Corrupción, la Convención Interamericana de 
Combate a la Corrupción de la Organización de los Estados Americanos/OEA 
y la Convención sobre el Combate a la Corrupción de Funcionarios Públicos 
Extranjeros en Transacciones Comerciales Internacionales de la Organización 
para la Cooperación y Desarrollo Económico/OCDE”.

Es una ley de prevención y represión, que destaca la importancia del debi-
do proceso legal punitivo como fórmula para cohibir el arbitrio de los poderes 
públicos en la aplicación de esta nueva ley —de modo que su aplicación no se 
desmoralice ni se torne ineficaz—.

La tipología de la ley es bastante clara: la corrupción activa ocurre cuan-
do alguien promete u ofrece ventaja indebida a un funcionario público para 
hacerlo practicar, omitir o retardar algún acto de oficio. La corrupción pasiva 
es cuando alguien solicita o recibe, por medio de su cargo, ventaja o promesa 
de ventaja indebida para sí o para otro. Formación de cuadrilla es cuando hay 
asociación de más de tres personas con la intención de cometer un crimen. Y 
gestión fraudulenta es cuando una institución pública es regida con mala fe.

Si se acabara la desmonopolización constitucional del uranio, esto sería 
considerado el escándalo de los escándalos de corrupción en Brasil.

Existe la absoluta comprensión de que los interesados deben respetar el 
monopolio constitucional de uranio y trabajar junto con Brasil, logrando ga-
nancias en el mercado de la energía nuclear.

No pueden dejarse engañar por nadie que intente desmonopolizar el pre-
cioso mineral nuclear, porque esto no ocurrirá.

No hay manera de aceptar que las empresas establecidas en Brasil se 
transformen en meras exportadoras de uranio in natura para las seguras y 
económicas usinas que abastecen con energía nuclear a Europa y a los demás 
países super-desarrollados.

Esto es una cosa impensable desde la razón de la lógica, del Derecho y de 
la justicia.

Aún hoy, existe una intención de mantener a Brasil en el subdesarrollo 
que es cada vez más fuerte. Se intenta impedir que Brasil se desarrolle confor-
me a sus derechos inalienables, en función de la autonomía que le es asegura-
da por las Cartas de la ONU y la OEA. Las presiones vienen todas por el lado 
de las actividades económicas brasileñas.
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Por ejemplo, Brasil produce, con Pré-sal, más de 2 millones de barriles 
diarios de petróleo, y duplicará su producción hasta 2020; por esto, el país 
viene siendo presionado por organizaciones internacionales ambientalistas 
para paralizar la exploración de esta riqueza e instando a explorar solamen-
te el viento y el sol. ¿Por qué esta organización no gubernamental, que inten-
ta presionar a Brasil, no intenta paralizar los vertederos que Holanda hace a 
todo momento e impedir la enorme expansión de las refinarías del Puerto de 
Rotterdam, que tienen un enorme impacto al medio ambiente?

Lo que quieren, contrariando la lógica y los principios del derecho inter-
nacional relativo a la autonomía de los Estados (Cartas de la ONU y de la 
OEA), es que Brasil se quede a la voluntad de las intemperies, estancando su 
desarrollo económico originado en una fuente de energía eléctrica económica 
y segura, de modo que no participe en el área de la energía nuclear.

Y esto, como si la población brasileña no estuviese atenta al hecho de que 
un país continental como Brasil no puede depender del sol y del viento, por-
que esto sería una insensatez.

“(Q�SDVVDQW´�� es bueno que se diga que tanto la energía solar como la 
energía eólica han sido incesantemente divulgadas en Brasil, porque son tipos 
de energía muy caras y, por lo tanto, los interesados en instalarlas remuneran 
muy bien sus lobbies y a sus representantes comerciales.

Brasil está acostumbrado a los escándalos (por ejemplo, la explosión del 
programa aeroespacial brasileño, etc.), pero desmonopolizar el uranio sepan 
que será el mayor de todos, porque Brasil estará entregando el combustible 
generador de energía —electricidad— totalmente independiente de lluvias, es-
tiajes prolongados, sequías y otros factores.

El uranio de Brasil debe abastecer en primer lugar las usinas nucleares na-
cionales construidas y por construir; esto es un consenso.

Los Estados amigos no deben olvidar que Brasil es el único país del mun-
do en el que las remesas de ganancias llegan al 95% del déficit. De esta mane-
ra, es lógico el rechazo de Brasil a volver a ser un mero ofrecedor de materia 
prima agotable. Hay que se entenderlo y respetarlo: Brasil no es más un país 
meramente extractor.

Y también es muy lógico el rechazo de Brasil a importar una tecnología in-
necesaria, de la que ya tiene el pleno dominio hace mucho tiempo.

El uranio enriquecido, el combustible del Siglo, que abastece al mundo de-
sarrollado, tendrá, por cuestiones lógicas y de derecho, que abastecer prime-
ramente las plantas nucleares brasileñas construidas y por construir.

Es todo una cuestión de lógica, de derecho y de las leyes internaciona-
les de mercado. Y no es contra este o aquel Estado, porque todos son Esta-
dos amigos.
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2.3.2. Las nuevas tácticas y estrategias, y la posesión  
       de los minerales nucleares de Brasil

La experiencia de las pasadas Guerras Mundiales nos han enseñado que 
no hay vencedores en ellas. Así, las tácticas y estrategias han cambiado.

Actualmente, son varios los que, silenciosamente, van infiltrándose en 
Brasil, con el objetivo de apoderarse del territorio, seguros de que la pobla-
ción no los está percibiendo. Pero la población percibe, y mucho.

En Brasil, las organizaciones no gubernamentales (ONGs) instaladas es-
tán orientadas hacia los intereses de aquellos que aspiran a apoderarse del te-
rritorio fértil brasileño, rico en minerales nucleares, con métodos corruptos.

Debido al tamaño de su territorio, los malintencionados piensan que el 
país aún no conoce en detalle todos los recursos minerales de uranio dispo-
nibles.

En consecuencia, podemos afirmar que existe una presión muy grande 
para que se entreguen las tierras brasileñas donde hay uranio a los indígenas 
brasileños.

Es de conocimiento público que diversas tribus pacíficas han sido forza-
das a invadir tierras y más tierras brasileñas, bajo la orientación de antropó-
logos perjuros.

Muchas aldeas y villas comunes pasaron a autodenominarse “indígenas” 
de tribus inexistentes.

Numerosas son las denuncias sobre la “importación” de indígenas guara-
níes de Paraguay para Paraná y Santa Catarina (Sur de Brasil). Los interesa-
dos en negociar con los indígenas no respetan la Constitución de Brasil y ac-
túan independientemente del gobierno nacional.

Brasil ya donó a 23 mil indígenas Yanomanis un área de tierra mayor que 
Portugal, en del límite entre los Estados de Amazonas y Roraima, riquísima 
en minerales estratégicos, bajo la total complacencia de algunas autoridades 
brasileñas. Esto parte de la idea básica de que los interesados en apropiarse 
de este mineral puedan hacer negocios directamente con los indígenas, sin la 
participación del Gobierno ni de los contribuyentes brasileños en la negocia-
ción. En otras palabras, ignorando e intentando pasar por arriba a la Consti-
tución de Brasil: “...La mayoría de los indígenas que defienden la posición 
GH�DOJXQRV�GH�ORV�(VWDGRV�PLHPEURV�GHO�*���HVWi�RULHQWDGD�SRU�RUJDQL]DFLR-
nes de afuera de Brasil y son trasladados de hogar a hogar por orden exter-
na, de acuerdo con la existencia de los minerales en las partes del territorio 
a ser ocupadas” (Coimbra, Marcos, el 22/7/2014. Profesor, economista, autor 
del libro %UDVLO�6REHUDQR, miembro del Consejo Director del Centro de Estu-
dios Brasileiros Estratégicos —CEBRES— y presidente de la Academia Brasi-
leña de Derecho de Autor).

Pero la situación está cambiando; hechos recientes demuestran que la to-
lerancia a las acciones del aparato indigenista se está agotando.
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Los productores y trabajadores brasileños de Mato Grosso del Sur, de Río 
Grande del Sur y de San Pablo están reaccionando a los abusos. En Maranhão, 
Nordeste de Brasil, los productores están volviendo a las tierras abandonadas 
por los indígenas.

Los brasileños observan cuidadosamente las tácticas y la estrategias usual-
mente utilizadas alrededor del mundo, y rechazan vehementemente tanto las 
tácticas y las estrategias utilizadas a través de los indígenas, así como cual-
quier tipo de conflicto religioso, ideológico y político provocado y patrocinado 
por intereses comerciales contrarios a los del país.

En Brasil, incluso las amas de casa y los estudiantes de primero y segun-
do grado demuestran saber más de lo que se imagina. Y piensan: “...decidie-
ron re-descubrir Brasil, a través de los indígenas y favelados. Y ambos gru-
pos —muy vivos— aceptarán los re-descubrimientos”.

Vemos que los golpes de Estado estimulados y patrocinados —casi siem-
pre y de manera notoria— por gobiernos extranjeros que ponen en y sacan del 
poder gobernantes que faciliten la satisfacción de sus propios intereses, no tie-
nen más posibilidades de ocurrir ni en Brasil ni en América del Sur.

Podemos observar que las poblaciones de Brasil y de América del Sur es-
tán bien atentas para rechazar toda y cualquier tentativa que tenga este obje-
tivo.

Considero un deber de los profesionales del Derecho rechazar —en todos 
las oportunidades— las malas costumbres que los intereses comerciales con-
trarios a los nacionales han tenido alrededor del mundo.

Salta a los ojos del mundo, por ejemplo, la cobarde costumbre que tienen 
los intereses comerciales contrarios de aguardar a que, según sus pleitos, las 
fuerzas invasoras de sus gobiernos de origen destruyan territorios alrededor 
de mundo, para luego hacer valer la mala praxis. Todo ello, sin el menor res-
peto a las poblaciones de los países-objeto.

Así, hemos tenido y tenemos una serie de amenazas veladas, incluso con 
la presencia de la Organización del Tratado del Atlántico Norte en el Atlántico 
Sur. La OTAN, que “...no está bien preparada...”, según el Presidente del Co-
mité de Defensa del Parlamento Británico, para actuar en diversos conflictos 
en Europa (por ejemplo, Rusia versus anexión de Crimea), debe estar inten-
tando prepararse para actuar en América del Sur, es lo que piensan con cier-
to humor los brasileños.

2.4. Brasil y el desarrollo de la tecnología nuclear

Es necesario decir que la tecnología nuclear viene siendo desarrollada por 
los científicos y expertos brasileños hace más de 80 años.

Como la mayoría de los que trabajan o se interesan en la utilización de la 
tecnología de la energía nuclear para usos pacíficos ya saben, y como ya fue di-
cho, Brasil domina el ciclo del combustible nuclear.
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En 2012, la Marina de Brasil inauguró, en las dependencias del Centro 
Experimental Aramar (CEA), la Unidad de Producción de Nitrato de Uranio 
(NTU), primera etapa para la consolidación de la Unidad Piloto de Hexafluo-
reto de Uranio (USEXA), que permitirá la producción, en el territorio brasile-
ño, del combustible nuclear en escala industrial.

La conversión del uranio, es decir, la transformación del “yellow cake” en 
hexafluoreto de uranio (UF6), es la última etapa a ser consolidada en el país, 
en escala industrial, dentro del ciclo del combustible nuclear.

El dominio de esta tecnología —que no es transferida por los países que la 
detentan— permite a Brasil disponer de una alternativa energética para aten-
der al consumo interno, o para la venta en el mercado internacional, con la ne-
cesaria e inteligente reserva del precioso mineral nuclear para las futuras ge-
neraciones de brasileños y sudamericanos.

Años pasados, en Brasil tuvimos un muy buen ejemplo de excelentes avan-
ces tecnológicos en empresas estatales. Estas empresas fueron atacadas para 
justificar las privatizaciones, según los intereses de determinados grupos de 
poder en impedir la participación en el área y apropiarse de las tecnologías de-
sarrolladas hasta el momento.

Es interesante observar el engaño que existe en atribuirles a los liberales 
una posición contraria a la intervención del Estado. Es interesante porque aún 
se encuentra controlado por la jerarquía liberal; en general, el Estado ha in-
tervenido siempre a favor de ésta, tanto en las finanzas como en la economía.

¿Por qué no la intervención del Estado en el desarrollo de la tecnología nu-
clear?

Esta pregunta solamente tiene una contestación: es el Estado el que tiene 
la obligación de apoyar todo lo que se refiere a la tecnología, porque del desa-
rrollo de la tecnología depende la seguridad energética y la independencia de 
la población residente en su territorio.

Por esta razón —aunque muchos perciban que es a causa de esta razón— 
no se acepta más en Brasil que el Estado se comporte como un insaciable reco-
lector de tributos sin desarrollar tecnologías necesarias para la independencia 
energética del país, sin prestar servicios, sin buenas inversiones y, en conse-
cuencia, sin tener forma de asegurar los derechos sociales básicos.

Es sabido que ningún país se desarrolla sin el liderazgo del Estado. El Es-
tado es el único instrumento de la sociedad para organizarse, evolucionar y 
defenderse. Sin el Estado, la sociedad se transformaría en una masa amorfa 
compuesta de individuos sin personalidad, dominada por oligarquías econó-
micas y financieras.

En Brasil, existe un rechazo general a ciertas palabras tales como “libres”, 
“libertad”, “libertario”, “neo-liberal”, etc., todas muy bonitas, recordadas co-
mo antiguos ideales de los revolucionarios franceses y norteamericanos, pero 
que, en la actualidad, pasaron a ser utilizadas por los mentores de las políticas 
de esclavización a través de la economía y de algunos tratados internacionales 
que regulan la participación.
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Es imposible que los profesionales del Derecho ignoren el favorecimiento 
de los grupos internacionales que aplican precios extorsivos en relación con la 
tecnología. Así también, es imposible ignorar la libertad de exportación de los 
minerales preciosos y estratégicos con baja tributación: un verdadero saqueo 
imperial sin respeto a los intereses nacionales del Estado productor de los re-
feridos minerales, Brasil.

Puede parecer que lo que estamos constatando es una cuestión política o 
doctrinaria, pero no lo es. Lo que se ocurre es que es imposible para los pro-
fesionales del Derecho no percibir que la cuestión pasa por la mera voluntad 
de apropiación de los recursos naturales y de los frutos del trabajo de los téc-
nicos de un país productor —un país con un potencial tal como Brasil, un país 
amigo, donde las empresas extranjeras establecidas en su territorio obtienen 
sus mayores ganancias—.

Hace más de 80 años que la cuestión del desarrollo y la utilización de la 
tecnología nuclear en Brasil —el modo de dar destinación utilitaria a los mine-
rales nucleares que yacen en su territorio— viene siendo examinada como una 
cuestión de Derecho y de supervivencia de todos los elementos constitutivos 
(población, territorio y poder político) del Estado Brasileño.

La población brasileña se tornaría rehén de la tecnología ajena para ob-
tener energía si concordase con la venta in natura de los minerales nucleares 
que yacen en el subsuelo nacional.

El dominio de la tecnología de transformación de los minerales nucleares 
en energía —lógicamente, no transferida por los países que la detentan a nin-
gún otro— permite a Brasil disponer de una alternativa energética para aten-
der al consumo interno o para la venta en el mercado internacional.

En abril de 2006, fue inaugurada la primera cascada de la unidad de enri-
quecimiento isotópico de uranio por ultra-centrifugación, en cooperación tec-
nológica y comercial de San Pablo con el Centro Tecnológico de la Marina de 
Brasil (CTMSP). Los servicios de enriquecimiento de uranio representan el 
30% del costo final del combustible nuclear. El proyecto prevé, en su fase ini-
cial, la producción de 114.000 unidades de trabajo de separación (UTS), que 
responderán por la mitad de la demanda oriunda de las recargas de Angra I 
y Angra II, propiciando una economía que alcanza los US$ 10 millones en di-
visas.

Finalmente, después de más de 80 años de inversiones en investigación y 
en equipamientos, podemos decir que Brasil ya domina la tecnología para en-
riquecimiento isotópico del uranio, desarrollada por la Marina (CTMSP) en 
colaboración con el Instituto de Pesquisas en Energía Nuclear (IPEN).

Sería un contrasentido, contrario a la lógica y encarecedor, intentar obli-
gar a Brasil —productor de los minerales nucleares y del “yellow cake”— a en-
tregar su uranio para que sea procesado y transformado en gas enriquecido 
fuera del país —con un posterior y costoso retorno—, para que sea reconver-
tido, y para que sean producidas las pastillas y acondicionadas en los elemen-
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tos combustibles. Brasil no es más mero ofrecedor de materia-prima y ya pue-
de ser un exportador de conocimiento.

Existe un consenso general respecto de que el país tiene que rehusarse fir-
memente a un destino de dependencia, y debe optar por la emancipación na-
cional como base fundamental para el futuro del país.

La culminación del ciclo nuclear proporcionará a Brasil una mayor seguri-
dad en el abastecimiento del combustible, y en su economía de costos y divisas 
—además de la posibilidad de devenir, en un futuro próximo, un proveedor de 
uranio enriquecido para clientes en el exterior—. Las ganancias económicas 
pueden ser medidas por la diferencia de precio, en el mercado internacional, 
entre el mineral bruto y el combustible.

La verdad es que no habrá futuro ni independencia en Brasil y en Améri-
ca del Sur si Brasil no se mantiene firme en las cuestiones de provisión ener-
gética.

La falta de proporcionalidad en los actos de combate que se vienen regis-
trando en Gaza entre las fuerzas de Israel y Hamas significa la desproporcio-
nalidad entre las enormes diferencias tecnológicas y de recursos, que genera 
las muertes como consecuencia. No hay justificación para este razonamiento 
jurídico elemental; esto está previsto en los convenios de Ginebra.

Así, no hay cómo pensar que Brasil pueda renunciar al desarrollo científi-
co y tecnológico más de lo que ya ha renunciado —por fuerza de tratados, con-
venciones, etc., firmados a presión por gobernantes de Brasil—.

La tecnología brasileña está dirigida a la utilización pacífica de la energía 
nuclear, “...no tiene nada que ver con la producción de bombas, que requie-
ren uranio enriquecido con más del 90% en su isótopo 235, en tanto la plan-
ta de enriquecimiento isotópico de la INB en Resende/RJ fue proyectada pa-
ra la producción de hasta el 5%, destinándose, por lo tanto, exclusivamente 
para el uso en la fabricación de elementos combustibles de los reactores de 
potencia del sistema Angra y algunos tipos de reactores para la propulsión 
naval, como nuestro futuro submarino” (Amaral, Roberto, Carta Capital, oc-
tubre, 2014. Científico, político y ex-ministro de Ciencia y Tecnología de Bra-
sil entre 2003 e 2004).

Por lo tanto, Brasil jamás ha escondido nada y nada tiene a esconder.
De este modo, no hay por qué mantener en secreto el hecho de que el país 

domina la tecnología de la transformación de los minerales nucleares que ya-
cen en su subsuelo y que, lógicamente y por lo tanto —bajo la protección de 
todas las normas internacionales que reglan el comercio a partir de la Organi-
zación Mundial de Comercio (OMC/WTO), además de la protección del dere-
cho de autonomía garantizado por las Cartas de la ONU y de la OEA—, intenta 
ejercer su derecho inherente de auto-regularse en relación con la destinación 
de los minerales nucleares de su territorio para todos los usos pacíficos que 
sean de conveniencia para el país.
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2.4.1. La participación comercial desleal y la propaganda  
�������HQJDxRVD�VREUH�ORV�SHOLJURV�GH�XWLOL]DFLyQ� 
       de la energía nuclear

No hay manera de aceptar que la participación comercial utilice desleal-
mente la propaganda engañosa nuclear en Brasil.

La propaganda engañosa nuclear tiene como objetivo obvio paralizar los 
logros de los brasileños en el área de la energía nuclear, a través de la divulga-
ción de hechos no verdaderos, despreciativos y aterrorizantes sobre los peli-
gros de la utilización de la energía nuclear.

No es inteligente que se repita la propaganda engañosa sobre el “acciden-
te” nuclear en Japón, porque lo que ocurrido en Fukushima comenzó por un 
desastre natural, un maremoto, un tsunami que invadió toda la región donde 
fue construida la usina nuclear de Fukushima. (A los interesados en conocer 
las diferencias entre las usinas nucleares de Fukushima, Japón, y las usinas 
brasileñas les recomiendo leer los escritos didácticos explicativos de los técni-
cos brasileños en www.ibin.com.br).

Las usinas de Japón que tuvieron problemas no pueden servir de ejem-
plo. Fueron construidas en un área de tsunamis. Las usinas de Japón son su-
per-seguras (ver www.ibin.com.br). Existe un Acuerdo sobre Seguridad entre 
la Usina Nuclear de Hamaoka y la Prefectura de Shizuoka, en las ciudades de 
Omaezaki, Makinohara, Kakegawa y Kikugawa, que tiene el objetivo de ase-
gurar la seguridad del medio ambiente en los alrededores de la Usina Nuclear 
Hamaoka.

En este punto, hay una pregunta que no suele hacerte: ¿cómo es que la 
AIEA/ONU, tan llena de exigencias y tan celosa respecto de la seguridad de las 
usinas nucleares brasileñas, entre otras cosas, permitió la construcción de las 
usinas de Japón en áreas sujetas a terremotos, tsunamis, etc., etc.?

Los argumentos de la propaganda engañosa nuclear en Brasil no resisten 
a una mediana inteligencia ni a una mínima consciencia crítica.

Basta con recordar que las ciudades de Nagasaki e Hiroshima, en Japón, 
fueran ambas destruidas por bombas nucleares, que sus poblaciones las re-
construyeron con gran coraje y volvieron a sus casas inmediatamente des-
pués. Sin ningún peligro de contaminación radioactiva.

³���$OEHUW� (LQVWHLQ�� HQ� XQD� FDUWD� TXH� GLULJLy� DO� SUHVLGHQWH� )UDQNOLQ�'��
Roosevelt, en 1939, le advirtió que la desintegración nuclear en cadena 
podía producir una bomba atómica sumamente devastadora...” (Rodrí-
guez Mackay, Miguel Ángel, Correo, http://diariocorreo.pe/opinion/noti-
FLDV����������FROXPQLVWDV�HO�UHFXHUGR�GH�KLURVKLPD�\�QDJDVDNL�� Esta 
bomba fue utilizada sobre personas inocentes justamente por aquellos que 
ahora quieren impedir los usos pacíficos de la energía nuclear por los países 
que intentan desarrollarse a partir de ella.

El Gobierno brasileño prevé que, en la próxima década, la energía nuclear 
será necesaria debido a la reducción de la oferta hídrica. La previsión es que, 
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a partir de 2030, el potencial hidroeléctrico económico y ambientalmente ex-
plorable en Brasil estará agotado. A raíz de esta situación, las empresas ex-
tranjeras del área de la energía nuclear instaladas en Brasil intentan ganar 
tiempo aproximándose a la empresa nacional Eletronuclear, estudiando otros 
sectores que no son prioritarios para la compañía, como la construcción civil y 
de máquinas y equipamientos, la medicina nuclear y otros.

Actualmente, la empresa estatal de Rusia administra proyectos para 
la construcción de 22 usinas nucleares en India, China, Turquía y Vietnam 
(MME - Asesoría de Comunicación/ASCOM: “Destaques de los principales 
periódicos del día”).

Son innumerables los cursos preparatorios de personal para trabajar en el 
área de la energía nuclear. El contenido programático aborda diversos temas, 
tales como operaciones y reglamentaciones básicas de las usinas nucleares 
—tanto en EE.UU. como en las diversas partes del mundo—. Mediante todos 
estos cursos, se prepara al personal calificado para trabajar en una actividad 
de cada vez mayor expansión. Entre ellos no podemos dejar de recordar el ex-
celente Curso de Derecho Nuclear Internacional de la Universidad de Mont-
pellier, en Francia, organizado por Patrick Reyners, miembro de la INLA.

Otra propaganda engañosa nuclear es aquella que intenta convencer a la 
comunidad internacional —pongamos como ejemplo lo que intentaran hacer 
con Irán, para motivar lo que no tenía motivación— insistiendo en insinuar 
que Brasil podría estar fabricando la bomba nuclear —un peligro para los veci-
nos de América del Sur—. Brasil es amigo de sus vecinos sudamericanos, reco-
nocidos no sólo como amigos sino también como óptimos socios comerciales.

No es posible disimular la percepción de que estas propagandas engaño-
sas intentan estancar la proliferación de participantes en el área de la energía 
nuclear. Ni disimular la percepción de que la propaganda engañosa tiene co-
mo objetivo la importación de la materia-prima nuclear in natura sin ningún 
valor agregado.

Brasil necesitará, de manera creciente, cada vez mayor, de la energía nu-
clear y, en consecuencia, de los minerales que yacen en su territorio. Sin em-
bargo, siempre estuvo abierto, jamás se cerró, como lo hicieran otros Estados 
para defender sus minerales generadores de energía.

Todo se trata, por lo tanto, de un gran propaganda engañosa, prevista y 
penalizada por la Organización Mundial de Comercio (OMC) y por todos los 
Códigos Comerciales alrededor del mundo.

Es una cuestión que debe ser tratada en todos los foros internacionales, 
para que no se repitan, bajo los más diversificados falsos pretextos, las actitu-
des vergonzosas —habitualmente utilizadas por participantes desleales alre-
dedor del mundo— y perjudiciales para las poblaciones inocentes.
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Entre los mayores y peores obstácu los que Brasil enfrenta para ver su de-
recho de autonomía respetado se encuentra el sabotaje, practicado por parti-
cipantes desleales de las grandes potencias nucleares. El sabotaje tiene la pre-
tensión de alejar a todos los potenciales participantes del área de la energía 
nuclear —contrariando e sin irrespetando las normas de comercio estableci-
das por la Organización Mundial de Comercio (OMC/WTO)—.

La población brasileña es bastante perceptiva; hay que denunciar, en to-
dos los foros, que el verdadero peligro en el territorio nacional es el peligro de 
un sabotaje en las usinas nucleares brasileñas. Si fuera a existir una mínima 
posibilidad para el sabotaje, ciertamente este sabotaje ocurrirá.

Se debe abortar el sabotaje nuclear porque intentará entorpecer y para-
lizar —mediante la instalación del terror nuclear— el programa nuclear bra-
sileño (este tipo de sabotaje ya ocurrió antes en Brasil, con el Programa Ae-
roespacial Brasileño, Alcántara, Maranhão, el que hasta hoy no fue realmente 
esclarecido).

Hay que se tener en mente, para el bien social de todos en la comuni-
dad internacional, que si la concentración del poder de desarrollar la energía 
nuclear —tanto para generar electricidad en general como para otros benefi-
cios— no fuera contenida, podría atentar contra los principios de reconoci-
miento a los méritos y contra los principios de la democracia. Incluso podría 
atentar contra los principios de los derechos humanos proclamados en 1948, 
en la Declaración Universal de los Derechos Humanos de la ONU.

Como ya fue probado por quien investigó mucho, ” “hay mucha gente co-
sechando sin plantar o generando riqueza con trabajo ajeno...” (Piketty, Tho-
mas, economista francés, en “Capital en el Siglo 21”).

Y hay mucha gente intentando utilizar la propaganda predatoria engañosa 
para excluir potenciales participantes en el área de usos pacíficos de la ener-
gía nuclear.

El Papa Francisco, una persona esclarecida, recientemente describió más 
o menos lo que acabamos de decir, cuando habló sobre la “ambición desmesu-
rada de unos pocos”, los cuales hacen que los países en desarrollo tengan cada 
vez más dificultades para lograr el desarrollo.

No es posible olvidar que si nuestra generación es penalizada por decisio-
nes erradas de generaciones pasadas, las generaciones futuras tendrán que 
pagar por la inconsecuencia de esta generación en el área energética.

No hay manera de transferir el problema para el futuro. Hay que preocu-
parse hoy de las próximas generaciones que vivirán en nuestros países.

Hay que ser conscientes de que, si Brasil continúa haciendo concesiones 
en el área de la energía nuclear, conseguirá solamente resultados mediocres, 
perjudiciales para su población, y, lo que es peor, agotará su territorio de un 
mineral nuclear imprescindible para el abastecimiento complementario de 
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energía eléctrica, indispensable para el desarrollo del país y, quizá, hasta pa-
ra el de América del Sur.

�����/D�&RQVWLWXFLyQ�EUDVLOHxD�GH������\�OD�WHFQRORJtD�QXFOHDU

El temor que de que las empresas generadoras de energía nuclear lleguen 
a poder utilizar autónoma y comercialmente la tecnología nuclear es la motiva-
ción de todos los obstácu los para la utilización de la energía nuclear en Brasil.

El artícu lo 218 de la Constitución de Brasil de 1988 determina que
³(O�(VWDGR�SURPRYHUi�HO�GHVDUUROOR�FLHQWtILFR��OD�LQYHVWLJDFLyQ�\�OD�FDSD-

citación tecnológicas.
§ 1º - La investigación científica básica recibirá tratamiento priorita-

ULR�GHO�(VWDGR��WHQLHQGR�HQ�YLVWD�HO�ELHQ�S~EOLFR�\�HO�SURJUHVR�GH�ODV�FLHQFLDV�
§ 2º - La investigación tecnológica se dirigirá preponderantemente a la 

VROXFLyQ�GH�SUREOHPDV�EUDVLOHxRV�\�DO�GHVDUUROOR�GHO�VLVWHPD�SURGXFWLYR�QD-
cional y regional.

§3º���(O�(VWDGR�DSR\DUi�OD�IRUPDFLyQ�GH�UHFXUVRV�KXPDQRV�HQ�ODV�áreas 
de ciencia, investigación y tecnología, y concederá a los que de ellas se ocu-
pen medios y condiciones especiales de trabajo.

§ 4º - La ley apoyará y estimulará las empresas que inviertan en inves-
tigaciones, creación de tecnología adecuada al País, formación y perfeccio-
namiento de sus recursos humanos, y que practiquen sistemas de remunera-
ción que aseguren al empleado, desvinculada del salario, la participación en 
las ganancias económicas resultantes de la productividad de sus trabajos.

§5º� �� (VWiQ� IDFXOWDGRV� ORV�(VWDGRV� \� HO�'LVWULWR�)HGHUDO� SDUD�GHVWLQDU�
parte de su presupuesto recibido a entidades públicas de fomento a la ense-
xDQ]D�\�D�OD�LQYHVWLJDFLyQ�FLHQWtILFD�\�WHFQROyJLFD´�

Entiéndase que el “desarrollo nacional”, términos expresos en la Constitu-
ción brasileña, se fundamenta en la teoría de la escuela estructuralista de su-
peración del subdesarrollo de las Naciones periféricas. Ésta fue la preocupa-
ción de los constitucionalistas brasileños.

En la actualidad, Brasil está considerado como una Nación “semiperiféri-
ca”; aún no rompió con los elementos que lo dejan en condición periférica res-
pecto de su relación con los países del núcleo central del proceso de industria-
lización avanzado.

A esto se refiere Alessadro Octavini cuando dice: “La Constitución no es 
neutra. Toma posición en los principales conflictos en que el país y su pueblo 
se ven envueltos. Y su decisión es por la superación de la condición del sub-
desarrollo. Al tomar esta posición de jerarquía implica a los demás institutos 
jurídicos, sacándoles medios para sus fines..., funcionalizándolos...”.

Pero no hay duda de que es necesario mirar las cosas por el lado práctico.
Así, empresas de diversas nacionalidades siempre fueron y son bienveni-

das en Brasil. Lo que no puede olvidarse es que Brasil, como un socio amigo 
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e inclusivo, debe obtener provecho junto con las empresas —y no solamente a 
partir de los intermediarios de las empresas—.

Hay que tener la consciencia de que Brasil es un óptimo compañero co-
mercial, tanto por las oportunidades de negocios que ofrece cuanto por su 
mercado consumidor, ´razones éstas para que tantas empresas multinaciona-
les operándose hayan instalado y operen lucrativamente en el territorio bra-
sileño.

Las empresas —de cualquier nacionalidad—no deben intentar solamente 
usufructuar sino trabajar en junto con Brasil para que ambos logren el prove-
cho. No pueden olvidar que Brasil —la población brasileña— es el socio amigo 
e incluido que debe lograr las ganancias junto con las empresas.

Insistimos: debe existir la consciencia de que Brasil es un óptimo compa-
ñero comercial, tanto por las oportunidades de negocios que ofrece como por 
su mercado consumidor. No debe excluirse a Brasil sino trabajar junto con él 
y lograr resultados favorables para todos.

Las empresas interesadas tienen innumerables maneras de trabajar con 
Brasil, de acuerdo con la contratación permitida por el Artícu lo 117, I y V, §§ 
1º al 4º e incisos: en la construcción, en la producción de equipamientos, etc., 
porque son muchas las oportunidades de negocios en el área de generación de 
energía nuclear.

,,,��%UDVLO�\�OD�FRSDUWLFLSDFLyQ�FRQ�)UDQFLD
Brasil es un país inclusivo pero no se deja influenciar.
Francia —con todo su historia político de lasser fair, lasser passer— ha 

entendido esto de manera inteligente y ha actuado en consecuencia, de mane-
ra rápida, pragmática y políticamente eficaz en su relación con Brasil.

Esto es así: la cooperación militar con Francia es extremamente lógica, co-
mercial y políticamente eficaz. Francia y Brasil no se unirán en contra de es-
te o aquel país: Brasil se une para huir de la dependencia de toda y cualquier 
forma de influencia.

�����(QWHQGLHQGR�OD�PRWLYDFLyQ�GH�%UDVLO�HQ�OD�FRSDUWLFLSDFLyQ� 
 en los proyectos de energía nuclear con Francia

A bien de la verdad, es necesario explicar que, por cuestiones de seguri-
dad, en la época en que el mundo se encontraba dividido entre las esferas de 
influencia de, por un lado, la Unión de las Repúblicas Socialistas Soviéticas 
y, por otro, de los Estados Unidos de América, Brasil, por razones históricas 
y geográficas, fue clasificado como uno de los aliados menores —satelitales, 
aquellos que no tienen luz propia—, sin ninguna ventaja para el país.

Finalizada la bipolaridad mundial, los países satelitales se encontraron en 
la incómoda posición de subordinación a la hegemonía de los estadouniden-
ses. La tendencia apuntaba hacia un poder multi-polar, donde cada grupo se 
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conformara de un país líder y sus satélites. En relación con esta situación, Co-
lombia y Perú profundizaran sus víncu los de dependencia con los EE.UU. Ve-
nezuela y la Bolivia también profundizaron este tipo de víncu los, pero a través 
de alianzas desequilibradas con Rusia.

Para Brasil, era imposible continuar siendo un país satélite, disimulan-
do sus saberes científicos y tecnológicos, y ocultando sus conocimientos sobre 
sus propios recursos naturales y energéticos, respecto de los cuales urgía una 
destinación utilitaria en beneficio de la población brasileña.

A partir de ahí ya no hubo ningún subterfugio, ningún disimulo: Brasil no 
es un país satélite. Brasil tiene luz propia. Entiéndase como luz propia los re-
cursos naturales energéticos de su subsuelo: uranio, niobio, litio, berilo y de-
más minerales nucleares, así como hidrocarburos (petróleo, gas), y otros.

Desde entonces, la dispu ta por el control de los recursos naturales brasi-
leños quedó expuesta —sin razones para contemporizar—. Las desconfianzas 
preexistentes se tornaron verdaderas. En Brasil, la necesidad de coparticipa-
ciones viables y confiables se hizo patente. El país optó por Francia, forman-
do con ella un bloque donde los coparticipantes tienen la misma importancia.

�����(QWHQGLHQGR�OD�PRWLYDFLyQ�GH�)UDQFLD�HQ�OD�FRSDUWLFLSDFLyQ� 
 en los proyectos de energía nuclear con Brasil

Francia —actualmente una potencia nuclear y uno de los países tecnoló-
gicamente más sofisticados del mundo— jamás disimuló sus capacidades y 
siempre procuró no someterse a las hegemonías.

Entretanto, debido a que no dispone de base física para lograr, sin alian-
zas, convertirse en uno de los polos del poder mundial, Brasil —país continen-
tal, con mercado un consumidor creciente, una enorme producción agrícola, 
de biocombustibles, de pre-sal, con los mayores yacimientos de uranio del pla-
neta, y con la Amazonia para conservar y explorar— se tornó para Francia el 
compañero ideal.

Brasil podría tener sido el compañero ideal para cualquier otra potencia 
tecnológica sin una base física, pero el país le dio preferencia a Francia. En es-
ta sociedad existen intereses estratégicos de ambas partes:

El objetivo de Francia es el acceso a los recursos naturales escasos en el 
mundo.

El objetivo de Brasil es la certidumbre de la transferencia de la tecnología 
que propiciará el avance deseado en el área nuclear nacional.

Sabido es que, hasta el día de hoy, los brasileños son un tanto escépticos 
respecto de la transferencia de tecnología, ya que está probado que esto sería 
otorgar facilidades al participante comercial. Así, no existe credibilidad res-
pecto de la transferencia de tecnología, y Brasil lo sabe por experiencia pro-
pia. Además, el país ya tiene su propia tecnología, genuinamente nacional, lo-
grada a través del gran esfuerzo de la Marina de Brasil. Los brasileños saben 
perfectamente que se utilizan los términos “transferencia de tecnología” pa-
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ra fundamentar la necesidad de firmar algún contrato internacional, que es el 
argumento de los lobbistas y los intermediarios interesados en la firma de los 
acuerdos o contratos internacionales.

Pero Francia tiene una tecnología valiosa, única, desconocida en Brasil, 
que no perjudicará de modo alguno a Francia si es transferida. Se trata de la 
tecnología de la administración de los residuos nucleares (en una de las ciuda-
des de Francia, el residuo nuclear es procesado a la vista, protegido por pare-
des de vidrio, en uno de los puntos turísticos más visitados).

De esto modo, existe un consenso en Brasil respecto de que fue un acierto 
estratégico el hecho de conformar una gran sociedad con Francia. Principal-
mente, porque Brasil no se comprometió, de modo alguno, a continuar siendo 
un mero proveedor de uranio in natura para ningún bloque regional, por más 
amigo, fuerte y poderoso que sea.

Hay un consenso general acerca de que el Gobierno brasileño acertó en la 
estrategia y que la sociedad Brasil-Francia formará un nuevo centro de poder, 
con socios iguales y complementarios.

,9��%UDVLO�\�OD�VRFLHGDG�HQ�ORV�%5,&6
Los países BRICS —el grupo compuesto por Brasil, Rusia, India, China 

y Sudáfrica— tienen como objetivo el comercio y las estrategias de desarro-
llo, en relación con políticas macro-económicas de energía, finanzas, cambios 
climáticos y seguridad regional, entre otros asuntos de igual interés para sus 
miembros.

Ya sea en relación con el aspecto económico o bien con la política externa 
brasileña, el grupo BRICS es de una utilidad incontestable, y está basado en el 
respeto muto, sin amenazas y sin sanciones.

Desde su creación, el BRICS está guiado hacia los objetivos de paz, seguri-
dad, desarrollo y cooperación. Su compromiso radica en profundizar la copar-
ticipación con una visión renovada basada en la apertura, la inclusión y coo-
peración mutuamente benéfica.

El BRICS es muy bueno y de una utilidad incontestable tanto para Brasil 
como para todos los miembros del grupo.

Como solamente India y China son potencias nucleares, Sudáfrica y Brasil 
tendrán un apoyo sumamente valioso en sus políticas de desarrollo.

El BRICS está preparado para explorar nuevas áreas en vistas a facilitar 
interconexiones de mercado, integración financiera, conectividad en infraes-
tructura y contactos entre sus Estados miembros y los demás Estados.

Este grupo ya está haciendo avanzar un torrente de proyectos multilatera-
les estratégicos tales como el Cabo BRICS (estrechamente ligado a la tecnolo-
gía de la información, la transferencia de tecnología, el giro de “commodities” 
y la facilitación de operaciones financieras, con un importante detalle: el Cabo 
BRICS sigue caminos independientes que no pasan por ningún país que even-
tualmente intentara bloquéalo).



81

(O�SRWHQFLDO�QXFOHDU�SDUD�XVRV�SDFt¿FRV�GH�%UDVLO���

También fueron generadas posibilidades de inversión en infraestructura, 
como la vía del ferrocarril transcontinental, planeada hace muchos años para 
unir el Océano Pacifico con el Atlántico Sur y con Brasil a través de Perú, me-
diante la conformación del grupo Brasil, China y Perú.

El Programa de las Naciones Unidas para el Desarrollo (PNUD/ONU), en 
su Informe anual, realiza duras críticas al Consejo de Seguridad de la ONU, 
afirmando que los sistemas de gobernación global son responsables por el de-
sarrollo mundial y las organizaciones internacionales constituyen un mosaico 
de estructuras arcaicas que insisten en no considerar, por ejemplo, las impor-
tantes conquistas del Hemisferio Sur.

De este modo y de manera muy pragmática, los países en desarrollo se han 
“organizado entre ellos...” para superar los problemas de orden político, eco-
nómico, social y militar.

El Informe es claro al destacar las relaciones profundas entre las econo-
mías emergentes, citando particularmente a Brasil, India y China, que in-
fluencian el aumento y la reglamentación global del comercio, del dinero y de 
las finanzas, además de influenciar la cultura, la ciencia, el medio ambiente, la 
paz y la seguridad mundial.

El PNUD apela a las instituciones internacionales para que se tornen más 
inclusivas, más representativas, transparentes y confiables, bajo la pena de 
verse desacreditadas y sustituidas por los nuevos arreglos de las economías 
emergentes (Correa, Fernanda, “Defensa en Debate - Reforma del CSONU e 
Inserción Internacional: Brasil, ¿una potencia mundial?”. Historiadora, in-
vestigadora de Instituto de Estudios Estratégicos de la Universidad Federal 
Fluminense/RJ/Brasil, sitio: Defesanet, Geopolítica).

La Argentina participó, invitada por Rusia, de la Reunión de la Creación de 
los BRICS, pero la Argentina no es miembro del grupo. La invitación significó 
un reconocimiento a la importancia de la Argentina y al interés de los países 
emergentes en que la Argentina se transforme en un miembro de los BRICS 
(AFP Brasil Económico, redación@brasileconomico.com.br, el 29/5/2014).

Los cinco países de los BRICS alcanzan el 40% de la población mundial, 
por lo que existen muchos proyectos que deberán ser financiados. Los paí-
ses del BRICS tiene un población total de 2.903.198.000 habitantes, cerca del 
40% de la población global, de acuerdo con el cuadro gráfico que figura aquí 
abajo (original de Mândrasescu, Valentin, editor de Reality Check, @La Voz 
de la Rusia, © Reuters, RT RUSIA,4/7/2014; fue libre y especialmente adap-
tado por la autora, para el Nuclear Inter Jura de 2014, llevado a cabo en Bue-
nos Aires, Argentina, por la Asociación Internacional de Derecho Nuclear/IN-
LA, octubre de 2014):

3DtV�
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Brasil 2.023.518 2.181.677 10.471 11.289 0,718 193.088
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Rusia 1.476.912 2.218.764 10.521 15.807 0,755 141.927

India 1.430.020 4.001.103 1.176 3.290 0,547 1.180.251

China 5.878.257 10.085.708 4.382 7.518 0,687 1.338.612

Sudáfrica 354.414 524.341 7.101 10.505 0,619 49.320

La economía mundial ha cambiado fuertemente.
La aparición de nuevos países, cuyas divisas empezaran a ser puntos de 

orientación para los inversionistas, no estaba prevista en el Sistema de Bret-
ton Wood, el cual para muchos economistas ya no existe más.

Una alternativa ya fue encontrada por la Unión Europea al crear y desa-
rrollar su propia divisa. El Euro es una realidad de verdadero valor.

�����(QWHQGLHQGR�OD�PRWLYDFLyQ�GH�OD�FUHDFLyQ�GHO�EDQFR�GHO�%5,&6�
²%UDVLO��5XVLD��,QGLD�\�&KLQD²�\�ORV�¿QDQFLDPLHQWRV�GH�ORV�
proyectos de desarrollo de la energía nuclear en Brasil

Es natural que los países emergentes del BRICS revelen grandes intereses 
en relación con la idea europea.

El primer paso fue la creación del Banco del BRICS como una alternativa 
al Fondo Monetario Internacional (FMI), originado en Bretton Woods. Brasil 
y los demás Estados emergentes siempre tuvieron muchas dificultades en re-
lación con lograr préstamos para sus respectivos desarrollos, a través del FMI, 
controlado por EE.UU.

Otra negociación interesante es que los Estados miembros del BRICS (Ru-
sia, India, China, Sudáfrica y Brasil) creará un Banco de Desarrollo para ga-
rantizar el desarrollo en infraestructura y el establecimiento de un Contingen-
te de Reservas para los Estados miembros. El capital subscrito del Banco será 
de US$ 50 billones, distribuidos de manera igualitaria entre los cinco países 
integrantes del BRICS. La primera Oficina se encontrará en Sudáfrica.

Antes o después, este Banco debía ser creado. Verdaderamente, ya era 
tiempo de que los Estados emergentes dejaran de aceptar quedar bajo la vo-
luntad del exceso de liquidez de los Bancos Internacionales, comprometiendo 
sus soberanías a través de la garantía de pago. Lo mismo en cuanto a las inver-
siones directas, porque, a largo plazo, los cambios pueden empobrecer al país.

Por lo tanto, la creación del Banco del BRICS no puede ser confundida con 
ningún ejercicio de poder hegemónico o deseo de dominación.

Los BRICS podrán beneficiarse de muchas otras formas de lograr apoyo 
para sus objetivos.
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China intensificó los planes de aumentar la utilización internacional de su 
moneda en octubre de 2013 con un acuerdo entre el Banco Central Francés y 
el Banco del Pueblo de China (PBOC).

El sistema de pagos acordado entre Francia y China funcionará basado en 
un banco de compensación, según informaciones del Banco Central Francés. 
“...El Banco Central de Francia (BCF) firmó el Memorando de Entendimien-
to con China para establecer un sistema de pagos, que sería el primer paso pa-
ra la creación de una infraestructura de cámara de compensación y liquida-
ción...” (Correio do Brasil, 26/6/2014, con Reuters de París, Francia).

Del mismo modo, el Banco Central de Brasil (BCB) y el People’s Bank of 
China (Banco Central de China) anuncian el establecimiento de un acuerdo bi-
lateral de “swap” de moneda local (reales por yenes) en el valor de 60 billones 
de reales, válido por tres años, con posibilidad de renovación, para facilitar el 
comercio bilateral entre los dos países (Brasilia, 26/3/ 2013, Banco Central de 
Brasil, Assessoria de Imprensa).

En esta sociedad, los estados miembros del BRICS no tratan de excluir a 
ningún socio comercial.

Se trata de tener la opción de participación internacional justa y equitati-
va —independiente de los organismos internacionales de desarrollo y de sus 
imposiciones de condiciones imposibles de ser cumplidas sin violar la sobera-
nía de los países-clientes—, fundamentada en la Carta de las Naciones Unidas 
(ONU). El objetivo es preservar la paz y la seguridad mundiales, promoviendo 
el progreso y el desarrollo humano, libres de sanciones.

Por esto los países del BRICS decidieron aunar esfuerzos y optar por la 
ayuda mutua, ya que no quieren continuar siendo dependientes de las contes-
taciones del FMI y de sus exigencias respecto de que los préstamos sean ga-
rantizados con pérdida de soberanía sobre sus reservas de minerales genera-
dores de energía por parte de los Estados que los solicitan.

El Banco de los BRICS —diferente del FMI— no exigirá la aplicación obli-
gatoria de reformas estructurales —como en las Constituciones de los Esta-
dos—, ni la elevación de los aranceles, ni ejercerá la presión política estrecha-
mente ligada a la voluntad de uno u otro miembro del FMI en intervenir en los 
asuntos internos de otro país.

Lo más importante es que el Banco del BRICS tendrá una distribución 
igualitaria de las cuotapartes del Banco.

Ya que el FMI ha negado financiamientos de proyectos de Brasil, India 
y Sudáfrica y que estos países necesitan de medios para desarrollar sus pro-
yectos de infraestructura, la decisión de la creación de un Banco análogo pe-
ro sensible a los derechos de autonomía de cada país fue una decisión lógica 
e impostergable.

El Banco del BRICS creó un fondo anti crisis, llamado Arreglo Contingen-
te de Reservas, que tendrá US$ 100 billones.

Inicialmente, el capital bancario no será suficiente para financiar todos 
los proyectos.
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Brasil, por ejemplo, tiene una cantidad de proyectos paralizados en el área 
de la energía nuclear, debido a la política de la globalización de impedir su de-
sarrollo para satisfacer a los que temen la participación brasileña.

Angola está bien posicionada para recibir financiamiento por parte del 
Banco del BRICS, dadas sus relaciones próximas con Brasil y con China, afir-
mó la “Economist Intelligence Unit” (en Redacción, Agencia Portugal Digi-
tal, 1/7/2014). Inscribieron dos grandes proyectos: la construcción de una se-
gunda central eléctrica en Cambambe, provincia de Cuanza Norte, y el nuevo 
aprovechamiento hidroeléctrico de Laúca, en el río Cuanza. El Fondo tendrá 
un capital de US$ 100 billones: China participa con US$ 41 billones; Brasil, 
Rusia e India con US$ 18 billones cada uno, y Sudáfrica con 5 billones de dó-
lares. La finalidad del Banco es suplir la necesidad de financiar proyectos de 
infraestructura y desarrollo, no solamente de los cinco países que lo integran 
sino también de países que están fuera del BRICS, los cuales tengan dificulta-
des para la obtención de los recursos necesarios para sus respectivos desarro-
llos (Graça Lima, José Alfredo, subsecretario de Política del Ministerio de Re-
laciones Exteriores de Brasil, entrevistado por Oliveira, Mariana, G1, Brasilia, 
O Globo, 9/6/2014).

Muy importante también es la participación de Brasil, Rusia y China en la 
creación de una nueva Internet, a través de la utilización de cabos submarinos 
que atravesarán los Océanos Pacífico y Atlántico, sin pasar por ningún Estado 
interesado en el espionaje electrónico, interesado en acechar, para paralizar, 
el desarrollo de los Estados emergentes.

Todo esto es más o menos lo esperado.
Brasil es amigo y tiene Embajadas en 192 países del mundo, incluyendo 

Corea del Norte y Cuba.
Los 28 Estados miembros de la OTAN y la Unión Europea son amigos y 

muy queridos, sí, pero no son todo el mundo. Son la Comunidad Euro-Atlán-
tica, con su importante peso, naturalmente, pero no son la Comunidad Mun-
dial sino, solamente, una fracción de ella.

9��%UDVLO��81$685��0(5&2685��&(/$&��%UDVLO� 
��\�9HQH]XHOD��/RV�SRGHUHV�LQYLVLEOHV

Toda integración comienza con la inteligencia de los gobiernos de los Es-
tados de una misma región continental sobre la conveniencia de formar un 
bloque económico con objetivos comunes.

El objetivo principal es la superación de obstácu los que afectan y interfie-
ren en el desarrollo económico y social de sus Estados participantes.

El sector energético debe ser el primero a integrarse en cualquier bloque 
que intente una integración económica.

Fue así en Europa, un ejemplo de integración, porque ésta comenzó, acer-
tadamente, con la integración del sector energético, generador de energía 
eléctrica a través del desarrollo de energía nuclear: el EURATOM. En Europa, 
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la integración se dio a través de una exclusión. Pero integración no significa, 
en lo absoluto, exclusión.

Tanto Brasil como América del Sur son socios con intereses muy diversos.
La integración es una forma de defensa para no sucumbir económicamen-

te frente a las presiones de intereses poderosos de fuera de la Región en deter-
minadas áreas de seguridad.

Y ningún área es más importante en términos de seguridad que el área de 
la energía nuclear para generar bienes y servicios, en su aplicación pacífica.

En América del Sur, entre tantos obstácu los a la integración, existe, prin-
cipalmente, la dependencia crónica de intereses exógenos completamente aje-
nos a los intereses de las poblaciones y gobiernos de los Estados de la Región 
Continental Sudamericana.

Aún así, la Diplomacia de Brasil realizó actos efectivos de integración con-
tinental de 12 países de América del Sur en la UNASUR; de 33 países de Amé-
rica Latina en el CELAC, y en la formación del MERCOSUR, el Mercado Sud-
americano.

�����/D�81$685

La integración de los Estados de América del Sur, a pesar de sufrir una se-
rie de impedimentos, es irreversible. Según el entendimiento de un ex chanci-
ller brasileño, “HQ�$PpULFD�GHO�6XU��OD�LQWHJUDFLyQ�RFXUULy�H[DFWDPHQWH�FXDQ-
GR��SRU�SULPHUD�YH]�HQ�����DxRV�GH�KLVWRULD�GHO�&RQWLQHQWH��XQ�7UDWDGR�IXH�
ILUPDGR�SRU�WRGD�$PpULFD�GHO�6XU��OD�8QLyQ�GH�ODV�1DFLRQHV�6XGDPHULFDQDV��
OD�81$685´�

Nación es pueblo. En América del Sur, los pueblos ya están más que inte-
grados, porque, antes de cualquier motivación política o económica, los pue-
blos sudamericanos son amigos entre ellos.

Y no podría ser de un modo diferente, dada la proximidad entre los Esta-
dos sudamericanos y las fronteras comunes, a través de las cuales los brasile-
ños se comunican y mantienen un óptimas relaciones con todos sus vecinos.

Además, de ser grandes amigos, los Estados de América del Sur son clien-
tes-importadores de productos fabricados en el propio Continente, y, entre 
sus país, la preferencia es Brasil.

Así, el 20% de las exportaciones brasileñas se destina a América del Sur, lo 
que significa que el 93% de los productos manufacturados brasileños son im-
portados por América del Sur.

La exportación brasileña para el continente sudamericano se caracteri-
za por el alto porcentaje de productos manufacturados en comparación con la 
exportación realizada para el resto de mundo.

Esto se debe al hecho de que Brasil siempre fue pragmático. Por más que 
los intereses opuestos intenten demostrar lo contrario, la verdad es que, sin 
ideologías, Brasil siempre demostró y continúa demostrando un pragmatis-
mo admirable en todos los organismos internacionales de los cuales participa.
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La UNASUR ya tiene un plan común de defensa de recursos naturales, 
porque esto no es una cuestión de voluntad política o del poder de decidir de 
acuerdo con la conveniencia o oportunidad de este o aquel gobernante suda-
mericano (autoridades que la componen).

La UNASUR no debe ser entendida ya como una mera expositora de prin-
cipios, porque tiene un pensamiento económico propio y un plan de política 
común en América del Sur, tanto para defender los recursos naturales como 
para reivindicar el valor de estos recursos, desde ya.

La Conferencia de Recursos Naturales y Desarrollo Integral de la UNA-
SUR, realizada en Caracas, Venezuela, en 2013, que reunió a los conferencis-
tas en torno al objetivo de plantear estrategias conjuntas que defiendan una 
redistribución de las riquezas alcanzadas con los recursos naturales, también 
planteó el objetivo de una estrategia de aprovechamiento de “...los rendimien-
tos generados por los recursos naturales, [para la cual] es necesario un enor-
me desarrollo científico y tecnológico en la Región, además del transporte de 
OD�PDWHULD�SULPD����'HEHPRV�DYDQ]DU�HQ�GLUHFFLyQ�D�XQD�SROtWLFD�FRP~Q��3R-
demos afirmar que ésta es la conclusión central de este evento... en defensa 
GH�ORV�GHUHFKRV�GH�SURSLHGDG�GH�ORV�(VWDGRV�VREUH�ORV�UHFXUVRV�QDWXUDOHV���´��
tal como lo expresó Alí Rodríguez, venezolano, secretario general de la UNA-
SUR, en el final del encuentro.

En Brasil, ya no es posible disimular más el conocimiento de que el país 
deja de recibir por mes más de 100 billones de reales que provienen de las ri-
quezas minerales de los Estados de Amazonas y Roraima, contrabandeados 
por las organizaciones no gubernamentales (ONGs) extranjeras, con la tole-
rancia de los corruptos.

El niobio, por ejemplo, que solamente existe en Brasil (en una cantidad 
de 97%), está abasteciendo a todos los países del mundo desarrollado, bajo 
las órdenes de las organizaciones no gubernamentales extranjeras. El niobio, 
que es el mineral más importante del Planeta Tierra porque es necesario pa-
ra la producción de todo tipo de bien que utilice tecnología (es al desarrollo de 
las tecnologías como el aire a los seres vivos), está abasteciendo cajas de teso-
ro ajenas y no la del país en cuyo subsuelo se concentra.

No existe razón de conveniencia ni momento oportuno que puedan jus-
tificar la administración de negocios públicos perjudiciales a los intereses de 
la población de los países de América del Sur. Éste es un derecho legítimo de 
América del Sur; no hay por qué aceptar verlo irrespetado.

�����(O�0(5&2685

Los Estados de América del Sur tienen una larga historia comercial con 
todos los Continentes: Europa, América del Norte, Asia, África y Oceanía. Y, 
principalmente, tienen una larga historia de intercambio comercial y afecti-
vo con todas las ex metrópolis. Los Estados Sudamericanos de habla hispana 
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mantienen una ligazón muy fuerte con España. Y Brasil mantiene una amistad 
y un respeto muy grande por Portugal, su ex metrópolis, y con Italia.

La sociedad brasileña es bastante compleja y eclética. En Brasil se encuen-
tra la mayor población de italianos, africanos y japoneses fuera de Italia, Áfri-
ca y Japón.

Pero a pesar de las diversas culturas que componen Brasil, el país tiene 
una identidad nacional, lo que es una de sus características más importantes. 
Así, los brasileños son tan nacionalistas como los nacionalistas de los países 
europeos y norteamericanos.

El Tratado de Asunción establece una integración de los Estados miem-
bros, por medio de la libre circulación de mercancías, bienes, servicios y fac-
tores productivos, del establecimiento de una tarifa externa común (TEC), de 
la adopción de una política comercial común, de la coordinación de políticas 
macroeconómicas y sectoriales, y de la armonización de legislaciones en las 
áreas pertinentes.

El MERCOSUR —Mercado Común Sudamericano— se compone actual-
mente de 11 Estados: la Argentina, Brasil, Paraguay y Uruguay (Estados fun-
dadores), Bolivia, Chile, Perú, Colombia., Ecuador y Venezuela (Estados aso-
ciados) y México (Estado observador). El MERCOSUR tiene 400 millones de 
consumidores, residentes en 13 millones de kilómetros cuadrados. Fue im-
postergable caminar hacia una integración urgentemente necesaria. La unión 
siempre fue la fuerza, la unión siempre fue poder, véase como ejemplo a la 
Unión Europea.

Las empresas argentinas y brasileñas con foco en la internalización tienen 
en el MERCOSUR un poderoso factor de diversificación de mercado y de in-
cremento de las exportaciones.

La Unión Europea —un ejemplo de integración comercial a través del 
Mercado Común Europeo—, así como también el NAFTA y sus tentativas de 
libre comercio, han insistido en construir las bases para un futuro acuerdo de 
diálogo político de cooperación y libre comercio con el MERCOSUR. Natural-
mente, en principio tales intenciones son consideradas difíciles e incluso im-
posibles de concretar, debido a las discrepancias y a objetivos que resultan un 
disparate en lo que se refiere a la reciprocidad de comercio libre entre las par-
tes involucradas.

A pesar de que tanto en Brasil como en la Argentina existiesen mayores 
oportunidades para las respectivas empresas fuera del Continente Sudameri-
cano —el objetivo mayor de brasileños y argentinos es, naturalmente, por ra-
zones económicas, geográficas y políticas, fortalecer el comercio entre ellos—, 
aspiran a que el comercia sea por vía MERCOSUR, como un todo, como una 
forma integrada entre los sudamericanos.

El MERCOSUR no puede ser proteccionista, ni burocratizado, ni politiza-
do. El MERCOSUR es una organización de comercio regional, no es una orga-
nización política. Bajo este entendimiento, el MERCOSUR debe ser libre entre 
sus Estados miembros, desburocratizado, claro y jamás confuso.
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Sin duda, ésta es la única forma de adquirir el poder de negociar la reci-
procidad con los demás interesados fuera del continente. De la misma mane-
ra, la UNASUR, el MERCOSUR y la CELAC deben estar atentos para no acep-
tar y rechazar cualquier tipo de golpe de Estado provocado y patrocinado por 
intereses opuestos ajenos al Continente Sudamericano.

Brasil se ha mantenido firme en rehusar la propuesta de la Organización 
del Atlántico Norte (OTAN) de apoyar la defensa de intereses opuestos a los 
intereses sudamericanos.

Es absurdo pensar que la población de Brasil apoyaría fuerzas contrarias a 
los intereses de sus vecinos sudamericanos.

Brasil es el país del Continente donde las empresas internacionales retiran 
en paz las mayores ganancias de sus inversiones. Hay que resaltarse que to-
das ellas tienen sus filiales en los demás Estados Sudamericanos, con los que 
intercambian experiencias y hacen grandes negocios con ellos.

�����/D�&(/$&

La Comunidad de Estados Latinoamericanos y Caribeños (CELAC) procu-
ra aproximarse a otros bloques de países que no aceptan la hegemonía de este 
o aquel país ajeno a las necesidades propias de cada uno de ellos.

La propuesta de la CELAC es apoyar el desarrollo de sus Estados miem-
bros, con el objetivo de suplir las respectivas necesidades infraestructurales.

Actualmente, la CELAC tiene 33 Estados miembros, con cinco lenguas ofi-
ciales: 18 de habla hispana, con el 56% del área total y el 63% de la población; 
12 anglófonos, con el 1,3% del área y el 1% de la población; un lusófono, con el 
42% del área y el 34% da población; un francófono (Haití), con el 1% de la po-
blación; y uno de idioma neerlandés (Surinam), con el 0,8% del área y el 0,1% 
de la población.

Los 12 Estados miembros de América del Sur cuentan con el 87% del área 
y el 68% de población total de la CELAC.

No es una cuestión, por lo tanto, de alejar socios de afuera de América del 
Sur, pues todos son muy bienvenidos.

La cuestión es una unión de inteligencia para la sobrevivencia.

5.4. Brasil y Venezuela

Aunque que los intereses opuestos intenten forzar cuestiones ideológicas 
entre Brasil y Venezuela, lo que siempre existió y existe es una gran amistad y 
sociedad comercial entre Brasil y Venezuela.

Uno de los motivos por el cual Brasil, acertadamente, siempre trató y tra-
ta con tanta deferencia a Venezuela, es, por ejemplo, porque Venezuela es res-
ponsable del 30% del superávit comercial de Brasil y contribuye al resultado 
positivo de su balanza comercial (como Holanda, cuyos puertos reciben buena 
parte de las “commodities” que Brasil vende a los países europeos).
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Brasil es un país de socios diversos, y el lugar de Venezuela en el MER-
COSUR ciertamente ha acrecentado y continuará acrecentando notablemen-
te el rol de clientes importadores y exportadores de Brasil en el MERCOSUR.

Debe tenerse en cuenta que Venezuela se integró no solamente al MER-
COSUR, a la UNASUR y al CELAC, sino también a la ALBA y al PETROCARI-
BE, y participa como socia en TELESUR y en el BANSUR, más allá de articu-
larse económicamente con Rusia, China, Irán y Bielorrusia, aproximándose 
políticamente a todos los países progresistas de América Latina, Asia y África.

Además, Brasil tiene en Venezuela su primera línea de defensa de la Ama-
zonia, porque Venezuela se rehúsa firmemente a aceptar una región autóno-
ma en territorio brasileño.

Es necesario tener una buena agudeza visual para mirar por detrás de es-
tos poderes y verificar que existe un segundo poder que, en la realidad, casi 
siempre suplanta al primero.

Para los juristas, investigadores y observadores atentos, todo el poder po-
lítico no se concentra ni se agota en los Poderes Ejecutivo, Legislativo y Judi-
cial y los partidos políticos.

Hay otro poder que no puede dejar de considerarse. Se trata del grupo for-
mado por la Clase Media (la que soporta económica y verdaderamente todos 
las inversiones efectuadas por los escalones oficiales de los poderes) y el gru-
po formado por el empresariado (financiero, industrial, comercial, de servi-
cios, de los agronegocios, que cuentan con el apoyo de sus aliados históricos: 
la Fuerzas Armadas—, que, por deber constitucional, son las que ofrecen la se-
guridad del apoyo táctico y estratégico a los residentes del Estado).

En Brasil todos están muy atentos para evitar que los lobbistas y los inter-
mediarios hagan grandes negocios privados alejados del interés público —o 
sea, en contra de los intereses de la población brasileña y de sus vecinos sud-
americanos—.

9,��/D�23$1$/
La Organización para la Proscripción de Armas Nucleares en América La-

tina es una organización internacional creada para la aplicación del Tratado 
de Tlatelolco, México, de 1967, que establece una serie de obligaciones a ser 
cumplidas por los Estados parte —elaboradas por la Comisión Preparatoria 
para la Desnuclearización de América Latina (COPEDRAL)—.

El Tratado de Tlatelolco crea estructuras, competencias y un sistema de 
control en su artícu lo 12, reglamentado por la AIEA y la OPANAL (el cual no 
se aplica a Brasil, que tiene un acuerdo específico de salvaguarda con Alema-
nia a partir del Acuerdo de Bonn, 1975).

La OPANAL prevé comunicar al Consejo de Seguridad de la ONU y a la 
Agencia Internacional de Energía Atómica (AIEA/ONU) en caso de violación 
del Tratado.
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El Tratado de Tlatelolco de 1967, que permite las explosiones nucleares 
para fines pacíficos, prevé, en caso de controversias, incluso la sumisión a la 
Corte Internacional de Justicia, con previo consentimiento de las partes.

Además, el Tratado prevé la presentación de Informes semestrales para 
la AIEA, con copia para la OEA, declarando que ninguna actividad prohibida 
fue realizada en los territorios de los Estados parte, y una infinidad de exigen-
cias que demuestran que los Estados parte no están desarrollando la tecnolo-
gía nuclear con el fin de participar con los Estados que utilizan la energía nu-
clear a larga escala.

Brasil es el único país en el mundo que permite inspecciones ridículas 
—verdaderas tentativas camufladas de espionaje industrial— en sus instala-
ciones: por la Agencia Internacional de Energía Atómica (AIEA) y por la Agen-
cia Brasileño-Argentina de Contabilidad y Control de Materiales Nucleares 
(ABACC). Anualmente, Brasil recibe en sus instalaciones nucleares cerca de 
50 inspecciones anunciadas y 6 inspecciones no anunciadas, es decir, de sor-
presa, sin programación previa.

En definitiva, el Tratado de Tlatelolco de 1967 contiene todas las exigen-
cias conforme al objetivo mayor: alejar a los participantes, los Estados que in-
tentan implementar sus desarrollos en la utilización de la energía nuclear, de 
éste área, y mantenerlos cautivos.

Presionado de todas las maneras posibles, Brasil firmó unilateralmente, 
en 1997, el Tratado de No Proliferación Nuclear (TNP). Y decimos “unilateral-
mente”, porque fue firmado “...sin negociar, sin exigir contrapartidas...” (6H-
minario sobre la OPANAL, Ministerio de las Relaciones Exteriores de Brasil, 
Palacio Itamaraty, 22/7/2014).

En realidad, el TNP es el tratado de no proliferación de concurrentes 
(TNPC) en el área de la energía nuclear.

El TNP fue el Tratado que permitió a las industrias nucleares establecidas 
en el mundo nuclearmente desarrollado trabajar con tranquilidad, sin preocu-
paciones acerca de la concurrencia, ya que todos los concurrentes estaban im-
pedidos, por el TNP, de participar con ellas en el mercado de energía nuclear.

Es difícil entender las razones que llevan a que la AIEA (ONU) haga tan-
tos esfuerzos con el objetivo de interferir en el ámbito de las respectivas auto-
nomías de los Estados que utilizan la energía nuclear.

También es difícil entender que la AIEA intente obligar a los referidos Es-
tados a firmar y cumplir con el Tratado de Tlatelolco, a través de la OPANAL.

Es difícil de entender, porque no se constata ningún esfuerzo por parte de 
la AIEA (ONU) para desarmar a Israel y a Palestina, donde en pleno siglo XXI 
hombres y mujeres empuñan ametralladoras y bombas, unos contra otros. Y 
lo peor: es difícil de entender y de justificar el silencio de la AIEA sobre la uti-
lización de la tecnología por parte de Israel para hacer la bomba atómica.

La ONU no puede permitirse transformar su Consejo de Seguridad en una 
gran oficina de abogacía, donde sus miembros tienen el principal objetivo de 
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defender para unos pocos el monopolio y el dominio del comercio de bienes 
y servicios producidos con la utilización de la energía nuclear en el mundo.

La población brasileña, perceptiva —y con mucho humor—, ya ha obser-
vado atentamente las actuaciones de aquellos que aún no logran entender que 
los residentes de Brasil no son una masa acéfala.

Y afirmo que la percepción brasileña tiene mucho humor, porque en ella 
está implícito el entendimiento sobre la cobardía de los participantes comer-
ciales en el área de la energía nuclear ante Brasil.

conclusiones
“...No puedo hacer todo, pero puedo hacer alguna cosa. Y por no poder 

hacer todo, no me rehusaré a hacer lo poco que puedo” (Edward Everett Ha-
le, clérigo y escritor estadounidense, 1823-1909).

El conocimiento de la realidad y la actuación en ella, en vistas a un mundo 
más justo, es algo mucho más importante que las dispu tas corporativistas pre-
datorias de la participación leal en el área de la energía nuclear.

No basta con condenar los sucesos que violan el Derecho Internacional so-
lamente en los congresos internacionales, porque tales condenas son dichas 
sin profundidad, de manera general.

Todos sabemos que las acciones de mala praxis —por parte de quienes se 
sienten más fuertes— han sido desproporcionadas e inexplicablemente tolera-
das en el comercio internacional de bienes y servicios nucleares. Pero no bas-
ta con denunciarlas.

Es necesario luchar por el cambio de esta situación internacional, que, a 
través de medios perversos y pocos ortodoxos —dentro de la costumbre co-
mercial y las leyes del comercio internacional—, han sido siempre un asunto 
de fondo en los principales problemas enfrentados por Brasil.

Ya es tiempo de detener esta marcha insana de invasiones para la apropia-
ción de territorios ajenos. Mejor no repetir los errores históricos.

Es del interés de las poblaciones que residen en Brasil y en América del 
Sur consolidar los procesos de integración —especialmente en la UNASUR, la 
ALBA, el PETROCARIBE, la CELALC y el BRICS—.

Debe partirse del entendimiento de que la consolidación de la integración 
en estos organismos no significa en lo absoluto la exclusión de ningún intere-
sado por fuera de las referidas organizaciones.

La tarea más importante es el desarrollo de una economía productiva en 
la cual los Estados involucrados puedan hacer negocios igualmente provecho-
sos para todos.

Brasil tiene la responsabilidad de mantenerse firme en proteger su fuente 
de energía originada de los minerales nucleares, para el uso de ésta y de las fu-
turas generaciones de residentes en Brasil y en América del Sur.

Brasil debe hacerles entender a los intereses opuestos que, por cuestiones 
de seguridad del país y de sus vecinos de América del Sur, solamente puede y 
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debe exportar el excedente de los minerales nucleares, porque tales minerales 
son producto de una sola cosecha.

La energía nuclear —que genera, de forma segura y económica, energía 
para promover el desarrollo económico y social de los países— es una nece-
sidad que no puede quedarse bajo la voluntad de los intereses de oligopolios 
monopolizadores; es de público conocimiento, hace ya mucho tiempo, que la 
energía es el motor del universo.

La Organización de las Naciones Unidas, en sus deberes para con los Es-
tados miembros, tiene que luchar y estar atenta para que se respete la autono-
mía de todos los demás firmantes de la Carta de San Francisco y no sean vio-
lados sus derechos.

Por supuesto, es del interés de las poblaciones que residen en Brasil y en 
América del Sur consolidar los procesos de integración, en especial median-
te el MERCOSUR, la ALBA, el PETROCARIBE, la UNASUR, la CELALC y el 
BRICS.

La consolidación de la integración en estos organismos no significa la ex-
clusión de otros socios, compañeros, para ninguno de los interesados.

En el área del MERCOSUR hay mucho para ganar con la generación de 
energía nuclear para generar electricidad y otros bienes, junto con Brasil. Es 
inadmisible pensar que se puede ganar intentando transformar a Brasil en un 
mero país extractor, de modo de alejarlo de las ganancias generadas por el re-
ferido comercio.

La tarea más importante es el desarrollo de una economía productiva en la 
cual los Estados involucrados puedan hacer negocios provechosos para todos.

Hay que expresar el total rechazo y continuar combatiendo, desde los dife-
rentes campos, la violencia de la propaganda engañosa hecha por participan-
tes desleales en el área de la energía nuclear.

Brasil siempre tuvo como característica la resistencia pacífica y no trau-
mática.

Los Gobiernos brasileños han sido firmes. Y deben tener voluntad política 
en el área de la energía nuclear, negociando y ofreciendo alternativas viables y 
provechosas para todos los Estados que quieran mantener relaciones comer-
ciales con Brasil en el área de la energía nuclear.

Que, en el área de la energía nuclear, Brasil, socio comercial inigualable, 
pueda trabajar en conjunto para obtener provechos en conjunto.

Que los socios de Brasil en el área industrial y comercial de la generación 
de la energía nuclear acepten y respeten las legítimas aspiraciones brasileñas, 
las que en lo absoluto, jamás fueron ni podrán ser consideradas exclusiones.

La Asociación Internacional de Derecho Nuclear (AIDN/INLA) es una or-
ganización poderosa como herramienta de consulta para todos los que inten-
tan concentrar fuerzas para superar los obstácu los encontrados en el área del 
desarrollo de la utilización específica de la energía nuclear.

Este mundo multi-céntrico, pluri-polar, encontrará en la unión sudameri-
cana una garantía de paz y de equilibrio en el planeta, sin acaparamientos, sin 
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la especulación y sin el contrabando de extracción de los minerales nucleares, 
fuente originaria indispensable para al desarrollo de cualquier Estado de de-
recho que posea un territorio rico en estos minerales.

No hay duda de que es necesario, en todas las oportunidades, reafirmar el 
carácter comercial de la generación de energía nuclear. No hay duda de que es 
necesario reivindicar la visión de que la energía nuclear es un bien de comer-
cio, es un comercio como cualquier otro.

Ésta es la alternativa ante la insaciable voracidad de los involucrados en 
la producción de bienes y servicios, generar estos bienes y servicios mediante 
la utilización pacífica de la energía nuclear alrededor del mundo. Esto no sólo 
afecta a la humanidad, sino también a la naturaleza: energía nuclear es la más 
limpia fuente de energía, según el Protocolo de Kioto de 1989.

Los que conocen las necesidades de Brasil entienden, argumentan, con-
tra-argumentan y están convencidos de la necesidad de tener una conscien-
cia crítica en el momento de optar por las inversiones para la utilización de la 
energía nuclear en el país.

Definitiva y verdaderamente, no hay manera de aceptar que manda quien 
puede y obedece quien tiene juicio.

Las poblaciones de Brasil y de los Estados de América del Sur tienen mu-
cho juicio, sí, y están muy bien informados también, pero esto no es todo que 
pueden aceptar. No.

Las poblaciones de América del Sur y de Brasil están bien informadas, son 
persistentes, son amigas, inclusivas e, innegablemente, merecedoras de res-
peto.

Así, nosotros estamos orgullosos de nuestros esfuerzos en esclarecer y de-
fender perseverantemente los beneficios de los usos pacíficos de la energía nu-
clear en Brasil, en América del Sur y en el mundo, más allá de cualquier interés 
poderoso y engañoso de los participantes comerciales desleales.

La información compilada y desarrollada es producto del deber de infor-
mar y de divulgar información, porque, además de saludable, a mediano pla-
zo, muchas veces acaban surtiendo los efectos deseados.

Este trabajo fue solamente una compilación de datos, un intento de resu-
mir la información sobre los conocimientos necesarios para la comprensión 
de la importancia de la utilización de la energía nuclear en el mundo y en Bra-
sil, el potencial de los mercados a través de acuerdos firmados, y la intención 
de paralizar la utilización pacífica de esta energía por parte Brasil a través de 
la propaganda engañosa.

Finalmente, muchas gracias por la cálida atención; con gran sinceridad, 
pido perdón si —lo que es probable— no logré satisfacer la justa expectativa 
de todos.
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EstablishmEnt of an East asian nuclEar 
safEty and liability rEgimE

By Chun-Sheng Chen 1

i. introduction
After Fukushima Daiichi nuclear disaster, almost all of the countries 

which owned nuclear reactors soon reviewed the security of all their nuclear 
power plants(NPP) in operation and those under construction, and commit-
ted to pursue higher standards of nuclear power plant safety and performance 
of nuclear power plant. However, many countries still remain their nuclear 
development policies unchanged.

In East Asian countries, China has 11 nuclear reactors in operation and 
another 24 units under construction. Korea has 21 nuclear reactors in opera-
tion, which represents approximately 31.1% of the whole country’s power out-
put and the number of units will be 34 before 2024. In Japan, it also possess-
es 50 operating nuclear units. And Taiwan now has three nuclear power plants 
(NPP) including 6 operating units and 2 units still under construction. There 
will be more than 100 units of NPP in these 4 East Asia countries. Therefore 
nuclear safety is a matter of the utmost importance to the East Asia countries.

This article is going to discuss nuclear safety and third party liability in the 
4 East Asia countries, including China, Japan, Korea and Taiwan. In order to 
enhance the regulatory framework for nuclear safety in East Asia, we will fo-
cus on the following issues:

A. An effective independence of the national regulatory authorities.

 1 The author is professor, Department of Law, College of Law, National Taipei University 
(NTPU) since 1990. He became Director at Department of Law, NTPU in 2006; Dean, Depart-
ment of Law, College of Law, NTPU (2008). He is Justice of Judicial Yuan, Taiwan, R. O. C. and 
adjunct professor at NTPU since 2008. The author is responsible for the facts and opinions in 
this paper. The views expressed in this paper are those of the author alone and not necessarily 
represent those of the Judicial Yuan and NTPU.
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B. How to enhance transparency on nuclear safety matters.
C. From the viewpoint of the Precautionary Principle and Transparency to 

reinforce the monitoring and exchange of experiences.
D. In nuclear liability regime, all 4 countries, China, Japan, Korea and Tai-

wan are not members of any nuclear liability regime (neither Paris Conven-
tion nor Vienna Convention and nor CSC regime). How to solve the nuclear 
damage problems?

E. Is it necessary to establish an East Asian nuclear safety and liability re-
gime?

ii. the nuclear safety and third party liability in  
  the 4 East asia countries

A. An effective independence of the national regulatory authorities.

1. The nuclear safety system of China

China has not yet enacted its own Atom Energy Act. There is only a draft 
of the Atom Energy Act since 1984. However there are plenty of administra-
tive orders (for example the order promulgated by National Nuclear Security 
Bureau). After Fukushima Daiichi nuclear disaster, the discussion about the 
contents of the Atom Energy Act’s draft is still continuing. But the questions 
about : 1. the main purpose of the law shall be promotion or security? 2. how 
to establish a system of supervision and management of nuclear security. 3. 
public participation, remain undecided 2.

2. Japan

According to the “Act for Establishment of the Nuclear Regulation Author-
ity” (NRA Act), which was promulgated on 27 June 2012, the Nuclear Regu-
lation Authority (NRA) has been established. The NRA is founded under the 
Ministry of the Environment (MOE) as its external organs can perform its au-
thority independently from not only MOE but also other governmental agen-
cies. This reform of the organization includes three major components: 1. in-
dependence of the regulatory body, 2. integration of the nuclear regulations, 
and 3. development of the human resources 3.

 2 Fong Peng, Legislative problems of China’s nuclear energy policy, in: Taiwan Energy Law 
Association, The system of nuclear law I - Safety Regulation of Nuclear Energy and Damage Com-
pensation for Nuclear Responsibility, Taipei, 2014, P. 218-222.

 3 Jun Fukasawa and Momoko Okusaki, Reform of the Nuclear Safety Regulatory Bodies in 
Japan, International Nuclear Law Association - 2012 Congress - 8 - 11 October 2012-Manchester, 
England, Page 5.
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3. Korea

In 2011 Korea revised the Atom Energy Act and separated the law of nu-
clear safety regulation from the law of nuclear of development. Korea also set 
up Nuclear Safety and Security Commission (NSSC) under the President af-
ter 311 Fukushima Daiichi nuclear disaster, which originally incorporated in-
to the Ministry of Education, Science and Technology, to protect its indepen-
dence 4.

4. Taiwan

In January 2010 the Legislative Yuan passed a set of four laws paving the 
way for a reform of the Executive Yuan that will reduce the number of cabi-
net level agencies from 37 to 29. The AEC and its affiliated agencies have been 
affected by this reform. However, the Fukushima accident has prompted re-
consideration of the importance of independency and capability of the nucle-
ar safety regulatory authority.

(1)The draft separates the law of nuclear safety regulation from nuclear 
development and reinforces the status of Atomic Energy Commission.

(2). Extends the Emergency Planning Zone (EPZ) to 8 kilometers
According to Article 2 of the Nuclear Emergency Response Act, the term 

‘Emergency Planning Zone’ (EPZ) refers to a zone where the emergency re-
sponse plan must be carried out and the public protective measures must be 
taken immediately upon the occurrence of a nuclear accident. And in Article 
3.2 of the Enforcement Rules for the implementation of the Nuclear Emergen-
cy Response Act, the EPZ radius (with the nuclear reactor facility as its center) 
shall be no less than five kilometers, and shall be defined on the basis of ‘vil-
lage (neighborhood) administrative areas’. The draft extends the Emergency 
Planning Zone (EPZ) to 8 kilometers.

B. How to enhance transparency on nuclear safety matters

(A) Domestic (national)

1. Information Disclosure

Administrative Procedure Act of Taiwan (APAT) was enacted in 2001, It 
has been 8 years since the enforcement of this Act. Article 1: This Act is enact-
ed to ensure that all administrative acts are carried out in pursuance of a fair, 
open and democratic process based on the principle of administration by law 
so as to protect the rights and interest of the people, enhance administrative 
efficiency and further the people’s reliance on administration.

 4 Park, Kuyn-Sung, Safety Regulation of Nuclear Energy in Korea, in: Taiwan Energy Law 
Association, The system of nuclear law I - Safety Regulation of Nuclear Energy and Damage Com-
pensation for Nuclear Responsibility, Taipei, 2014, P. 177-178.
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Article 44 5:
All information held or kept in custody by an administrative authority 

shall in principle be made public but may be restricted in exceptional cases, 
and the disclosure of and restrictions on information shall, unless as herein 
prescribed, be separately provided by law.

The term “information” in the preceding paragraph includes documents, 
pictures and graphics, records, photographs, video (or sound) recordings, mi-
crofilms, computer processed data, and other documents and articles held or 
kept in custody by any administrative authority, which are intended to be lis-
tened to, read or examined or may be examined or apprehended through tech-
nological means. Enactment of legislations in relation to disclosure of infor-
mation to the public and imposition of restrictions thereon by administrative 
authorities shall be completed within two years after the promulgation of this 
Act.

Before the enactment of such legislations, the Executive Yuan shall, in 
conjunction with authorities concerned, establish rules for the purpose of put-
ting this provision into practice.

Article 45 6:
An administrative authority shall make public voluntarily the following 

information held or kept in custody by it, except for those involving nation-
al secrets:

(1). Legal orders;
(2). Documents in connection with administrative guidance;
(3). Provisions with respect to requirements for granting of permits and/

or approvals;
(4). Administrative programs, operational statistics and study reports;
(5). Budgetary documents and final reports;
(6). Public works and procurement contracts and documents concerning 

foreign relations;
(7). Receipt and payment of grants in aid; and
(8). Minutes of meetings held by organizations of the council system.
The information required to be voluntarily disclosed under the preceding 

paragraph shall be made known to the public in due time by publication in a 
government gazette or by other appropriate means

Article 46:
The party or an affected person may apply to an administrative authori-

ty for examining, transcribing, copying or taking photographs of relevant ma-
terials or records; provided that the materials or records are necessary for 
claiming or protecting his legal interest.

 5 This article was abolished and replaced by Governmental Information Disclosure 
Act(2005), Article 7, 18.

 6 This article was abolished and replaced by Governmental Information Disclosure 
Act(2005), Article 7, 18.
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An application made under the preceding paragraph to an administrative 
authority may not be denied except for information specified as follows:

(1). Drafts and other preliminary operational documents prepared before 
an administrative decision is made;

(2). Information relating to national defense, military, diplomacy and any 
other general official secrets, which is legally required to be kept in confidence;

(3). Information relating to personal privacy, occupational secrets and 
trade secrets, which is legally required to be kept in confidence;

(4). Information [the disclosure of which] is likely to result in infringe-
ment of the right of any third party; and

(5). Information [the disclosure of which] is likely to result in serious im-
pairment to the social security, public safety or the normal performance of any 
function in connection with the public interest

2. Public Participation

IV Problem and solution of the procedure of hearing in applications for 
construction license of nuclear spent fuel dry storage facilities

(1) The procedure of hearing in TPC’s applications for construction license 
of nuclear spent fuel dry storage facilities and its solution 7.

According to the Radioactive Materials Management Law, applications for 
nuclear waste disposal or storage sites should be reviewed through hearing 
proceedings. (Article 17)

On 26 June, 2007 Atomic Energy Council, Executive Yuan promulgated 
the“Hearing Proceeding Guidelines for the Construction of Radioactive Mate-
rial Facilities.” These guidelines will be applicable in the approval procedures 
of TPC’s spent assemblies. The key provisions of the guidelines include: (1) 
the source of these guidelines. According is the Radioactive Materials Man-
agement Law. (2) the scope of the hearing proceedings. In addition to the res-
idence local to the potential sites, the regulatory authorities may, if deemed 
necessary, invite the applicant and other necessary parties to participate in 
the hearing proceedings. (3)the pre-hearing procedures. (4) the conducting 
of hearing proceedings. (5) subsequent measures of the hearing proceedings. 
Furthermore, when deemed necessary, the hearing authorities may hold pre-
paratory meetings for determining (1) contentious issues (2) order of proceed-
ings (3) all relevant administrative matters.

(2) Focal Points:
It should avoid that the operation of public hearing process turning into a 

matter of sheer formality
If the public hearing process were to be incorporated into the approval-ap-

plication procedures such as those embodied in the Atomic Energy Act, con-

 7 Chen, Chun-Sheng, Disposal of radioactive waste and legal regulation, in: Utilization of 
nuclear energy and legal regulations, 1995, P.219.
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troversies may arise where special interest groups with political motivations 
may unduly delay the proceedings of the public hearing process, and thus un-
dermine the promotion of national energy policies. Nonetheless, public hear-
ing procedures may still serve the educational purpose and promote the legit-
imacy in decision-making process of the national energy policies. Regarding 
the educational purpose of public hearing, I mean that citizens’ group or en-
vironmental groups may submit new information unique to the local environ-
ment, which is not attainable to the regulatory authorities. These ‘prime facie’ 
evidential materials, unless validly repudiated by other experts, can be con-
veyed to the regulatory authorities in the hearing proceedings.

(3) Recommendations:
Firstly, the hearing proceedings have to be ‘substantiated’ in a way to fo-

cus more on the scientific scrutiny, to enhance the right to access to informa-
tion, to recruit professionals with various expertise such as nuclear engineer-
ing, nuclear radiology, agriculture, genetic science, geology, law etc. These 
professionals should participate in all aspects of scientific scrutiny of the hear-
ing proceedings concerned.

Secondly, ensure that the process and outcome of the hearing process are 
open to the local communities. There should be no undue limitations on the 
right to access to information. And information should not be withheld from 
those experts representing local communities. The proceedings should be im-
partial.

Thirdly, the person conducting the hearing proceedings should use sounds 
discretion to mediate those opposite viewpoints, ask parties to submit addi-
tional materials and ensure that a constructive dialogue is being conducted 
between local communities and nuclear facility corporations.

Fourthly, invite approved environmental groups and other interested par-
ties.

(4) Conclusion: Strengthening the Public Communications
For promoting people’s trust upon the AEC’s (Atomic Energy Council) 

authority, public participation would certainly be of a vital role. It has to be 
assured that the disposal storage of the nuclear waste will not compromise 
public safety and health. Regarding the issue of public communications, all 
application materials shall be displayed for exhibition 30 days after the appli-
cation is submitted and the exhibition should be lasting for at least 60 days. 
The rationale underlying this rule is to provide forum where the public can 
submit to the AEC their viewpoints, information materials, issues of concerns 
and recommendations relating to the safety issue. In the period of exhibition, 
any individual, local groups, and NGOs may submit documentations to the 
hearing authorities. The hearing proceedings is essential to the approval pro-
cedures. Public communications and public participations are vital to the pru-
dent and just regulation of nuclear industry.
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(B) International Level

3. Peer Reviews

Article 20 of The Nuclear Safety Convention provides for the parties to 
meet periodically to review reports on measures they have taken to imple-
ment their international safety obligations. By this process of ‘peer review’, 
each party shall have a reasonable opportunity to discuss the reports submit-
ted by other contracting parties and to seek clarification. The purpose of the 
peer review allows experts ‘to identify problems, concerns, uncertainties, or 
omissions in national reports, and focus on the most significant problems or 
concerns’.

4. Exchange of Regulatory Experiences

The process of peer review, mentioned above, are not meant to enable par-
ties to review the safety of individual installations, but to learn from each oth-
er by means of a ‘constructive exchange of views’ after a ‘thorough examina-
tion of national reports’.

5. Notice of Emergency Situation

After the Chernobyl nuclear accident, the signature of the 1986 Conven-
tion on Early Notification of a Nuclear Accident has been opened. It impos-
es on parties a duty to notify other states which possibly be affected by trans-
boundary releases of radiological safety significance. The parties must supply 
information on the occurrence and means of minimizing its radiological con-
sequences to enable other states to take all possible precautionary measures.

C. From the viewpoint of the Precautionary Principle 8 and 
Transparency to reinforce the monitoring and exchange of 
experiences

1. The Precautionary Principle

a. Meaning of the Precautionary Principle and It’s Approach

According to 1992 Rio Declaration on Environment and Development
The Precautionary Principle means :
“In order to protect the environment, the Precautionary approach shall 

be widely applied by states according to their capabilities. Where there are 
threats of serious or irreversible damage, lack of full scientific certainty shall 

 8 P. W. Birnie, A. E. Boyle and C. Redgwell, International Law & the Environment, third 
Edition, 2009, P. 152-164.
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not be used as a reason for postponing cost-effective measures to prevent en-
vironmental degradation.” (Principle 15)

b. The Level of the Precautionary Principle

Whether or not the Precautionary Principle can also apply to the field of 
nuclear law at the domestic level? The answer is positive. It informs in Aus-
tralia, France, Germany, the UK, the European Union and certain other states 
at the domestic level. It has also been described as a principle of international 
law or applied as such by the Supreme Courts of India and Pakistan 9. How the 
precautionary principle is used in each of these countries will differ according 
to the context and legal culture, however.

It should not be assumed that national law and international law on the 
subject are necessarily the same. The precautionary principle (approach) is 
not universally applied: states have been selective, adopting it in the Climate 
Change and Biological Diversity Conventions, but not in the 1994 Nuclear 
Safety Convention, the 1995 Washington Declaration on Protection of the Ma-
rine Environment from Land-based Activities

c. Normative Character of the Precautionary Principle

Whereas Indian and Pakistani courts are prepared to apply the precau-
tionary principle as law that impose duties on governments and to spell out 
precise consequences, most national legal systems view it only as a princi-
ple which governments and legislatures may lawfully take into account or be 
guided by. It has thus been relied on by national courts when considering the 
legality of laws or decisions or when interpreting and applying them, but not 
normally as a legal obligation which can be used to direct or require stronger 
action by governments.

d. The Reason Why to Apply the Precautionary Principle

More fundamentally, the consequences of applying a precautionary prin-
ciple also differ widely. As formulated in Principle 15 of the Rio Declaration, 
the precautionary principle helps us identify whether a legally significant risk 
exists by addressing the role of scientific uncertainty, but it says nothing about 
how to control that risk or what level of risk is socially acceptable. Those are 
policy questions which in most societies are best answered by politicians and 
by society as a whole, rather than by courts or scientists.

 9 P. W. Birnie, A. E. Boyle and C. Redgwell, supra, P. 159.
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e. How to Apply the Precautionary Principle to Nuclear 
Security?

In determining whether and how to apply ‘precautionary measures’, states 
have evidently taken account of their own capabilities, their economic and 
social priorities, the cost-effectiveness of proposed measures, and the nature 
and degree of the environmental risk when deciding what preventive mea-
sures to adopt.

2. Transparency (the Formation of Policy about Risk 
Management)

(1) As formulated in Principle 15 of the Rio Declaration, the precautionary 
principle helps us identify whether a legally significant risk exists by address-
ing the role of scientific uncertainty, but it says nothing about how to control 
that risk or what level of risk is socially acceptable 10. Those are policy ques-
tions which in most societies are best answered by politicians and by society 
as a whole, rather than by courts or scientists. Then it is significant for the In-
formation Disclosure and public participation.

(2) In this sense the precautionary principle may be relied upon by deci-
sion-makers and courts in much the same way that they may be influenced by 
the principle of sustainable development (compound disaster)(needs Precau-
tion.)

(3) (Unexpected) risk: for example, asbestos is proof against fire, but now 
is forbidden because its poison.; Risk management perspectives on the Y2K 
problem.

D. In nuclear liability regime, all of the 4 countries, China, Japan, 
Korea and Taiwan are not members of any nuclear liability 
regime (neither Paris Convention nor Vienna Convention and 
nor CSC regime). How to solve the nuclear damage problems?

1. In Taiwan for the purpose to reform the nuclear liability system, a draft 
of the act on compensation for nuclear damage raises the amount of financial 
security for compensation and extends the time limit for latent injuries.

(1) According to Article 24 of the Nuclear Damage Compensation Law (pro-
mulgated and became effective on 26 July 1971), the liability of a nuclear instal-
lation operator for nuclear damages arising out of each single nuclear incident 
shall be limited to four billion two hundred million NTD (equivalent to USD $ 
140,000,000). New draft increases this amount from NTD $4,200,000,000 
to NTD $ 15,00,000,000 (equivalent to USD $ 500,000,000) 11.

 10 P. W. Birnie, A. E. Boyle and C. Redgwell, supra, P. 161.
 11 Nuclear Damage Compensation Law Draft(2011)
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(2) According to the Nuclear Damage Compensation Law, Article 28:
Claims of compensation for nuclear damage shall be extinguished if an ac-

tion is not brought within three years after knowledge of the damage and of 
the nuclear installation operator liable for the damage; however the period 
shall in no case exceed ten years from the nuclear incident.

(3) The draft changes the period from [within three years after knowledge] 
o to [within ten years after knowledge]; [no case exceed ten years from the 
nuclear incident] o to [no case exceed thirty years from the nuclear incident]

2. How to solve the nuclear damage problems among the 4 countries?
For the nuclear damage compensation in East Asia, the complete legal sys-

tem, including the jurisdiction and the applicable law, shall be ensured. Al-
though all of these four countries, discussed above, are not members of any 
nuclear liability regime (neither Paris Convention nor Vienna Convention and 
nor CSC regime), we should make an agreement with each other upon the gen-
eral understanding of legal terms, such as the definition of damage and com-
pensation, and some other legal principles. Moreover, we also need to develop 
the system of CSC in the near future.

iii. is it necessary to Establish an East asian nuclear safety  
    and liability regime

China and Taiwan signed a bilateral Nuclear Power Safety Agreement in 
October 2011 for promoting cross-Strait cooperation in the monitoring of nu-
clear power safety, and to safeguard the health of both the environment and 
residents on both sides. China and Taiwan signed a bilateral Nuclear Power 
Safety Agreement in October 2011 for promoting cross-Strait cooperation in 
the monitoring of nuclear power safety, and to safeguard the health of both 
the environment and residents on both sides. This cross-Strait Nuclear Pow-
er Safety Agreement came into force on 29 June 2012. The Mainland China’s 
Association for Relations Across the Taiwan Straits (ARATS) and Taiwan’s 
Straits Exchange Foundation (SEF) are prepared to implement the agree-
ment, according to an ARATS statement.

In addition to the signing of the nuclear power safety agreement with 
Mainland China, Taiwan should try to pursue cooperation with other East 
Asian countries with nuclear power plants such as Japan and Korea. Finally, 
for the nuclear safety and nuclear damage compensation, we need to reconcile 
the close relationship between domestic law and international law. Hence, es-
tablishing the legal regime of the nuclear safety and nuclear damage compen-
sation in East Asia will be the necessity for us 12.

 12 See Chen, Chun-Sheng, Taiwan’s nuclear energy and energy security, INLA WG1 on Nu-
clear Safety- Licensing and Decommissioning, 18 October 2013,Paris, Page 6.
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iV. conclusion
The Following Issues in the Aftermath of Fukushima Daiichi Disaster:
The Perspective of Nuclear Safety and Liability Regime in East Asia
1. The regulatory agency of nuclear safety shall be independent from other 

governmental authorities, kept separate from the agency promoting the use of 
nuclear energy, and delegated more power for further regulation.

2 From the perspective of the domestic nuclear safety regulation, atom 
energy law and environmental protection law shall be reconciled under en-
forcement and compliance. Taking the legal application as an example, if 
something has been regulated under the atom energy law, environmental pro-
tection law might not apply in the same situation.

3 For the nuclear damage compensation in East Asia, the complete legal 
system, including the jurisdiction and the applicable law, shall be ensured. Al-
though all of these four countries, discussed above, are not members of any 
nuclear liability regime (neither Paris Convention nor Vienna Convention and 
nor CSC regime), we should make an agreement with each other upon the gen-
eral understanding of legal terms, such as the definition of damage and com-
pensation, and some other legal principles. Moreover, we also need to develop 
the system of CSC in the near future.

4 The main reason why Fukushima Daiichi disaster happened is because 
of earthquake and tsunami. Therefore, the issue of how to distinguish between 
the damage from the nuclear accident and the damage from earthquake and 
tsunami, including the issues of compensation, would be worth to discuss.

5 There is also a need to make clear that the relationship of the nuclear 
damage compensation law and the civil law 13.

6 For the nuclear safety and nuclear damage compensation, we need to 
reconcile the close relationship between domestic law and international law. 
Hence, establishing the legal regime of the nuclear safety and nuclear damage 
compensation in East Asia will be the necessity for us.

 13 Toyohiro NOMURA, Japanese Law of Liability for Nuclear Damage and its Evolution 
after the Fukushima Accident, International Nuclear Law Association - 2012 Congress - 8-11 Oc-
tober 2012-Manchester, England, Page 1-3.
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Challenges and ProsPeCts for the 
nuClear safety and liability regimes  

in JaPan after fukushima

By Kyoji Kawasaki 1

introduction
It is my great pleasure and honor to make a presentation on the Nucle-

ar Safety and Liability Regimes in Japan after Fukushima at the prestigious 
biannual conference of the INLA in Buenos Aires. In fact, I was given an op-
portunity to make an introductory statement on the Japanese Nuclear Liabil-
ity regime at work after Fukushima Daiichi Incident last year at the INLA Re-
gional Conference in Leipzig 2.

So, today’s presentation partly consists of an update version of my Leipzig 
report, taking into consideration of the recent development on this subject in 
Japan. But before making it, I am first going to tackle another issue of Nucle-
ar Safety Regime in Japan after Fukushima that must also be discussed from 
a variety of angles.

nuclear safety

Structural or organizational aspect

The Act for Establishment of a Nuclear Regulation Authority was enacted 
in July 2012. The purpose of the Act was to establish a new Nuclear Regulation 

 1 Dean of the School of International and Public Policy. Hitotsubashi University, Tokyo, 
Japan.

 2  Kyoji Kawasaki, “Introductory Statement: Japanese Experience in Nuclear Liability 
Compensation after Fukushima Incident” in Christian Raetzke (ed.), Nuclear Law in the EU and 
Beyond (Nomos 2014), pp. 327-331.
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Authority (NRA) to replace the former Nuclear and Industrial Safety Agency 
(NISA). The Act’s purpose is to enhance the independence of the Japanese reg-
ulatory authority and ensure that one organization is not responsible for both 
the promotion and the regulation of nuclear energy 3.

The Nuclear Regulation Authority (NRA) was established in September, 
2012. On the basis of the lessons learned from this accident, the NRA has un-
dertaken an administrative role related to nuclear emergency preparedness, 
applying the latest technical expertise, including issues related to nuclear reg-
ulations and nuclear security that were previously under the jurisdiction of 
other related administrative agencies. These matters also include the formu-
lation of the Nuclear Emergency Response Guideline based on both the provi-
sions of the Atomic Energy Basic Act (Act No. 186 of 1955) and the Act on Spe-
cial Measures Concerning Nuclear Emergency Preparedness (Act No. 156 of 
1999). Since April 2013, the NRA has also been responsible for administrative 
affairs related to safeguards based on international commitments, radiation 
monitoring, and regulations on the use of radioisotopes. On March 1, 2014, 
the Incorporated Administrative Agency, the Japan Nuclear Energy Safety Or-
ganization and all of its activities were integrated into the NRA 4.

Substantive aspect

Following its inauguration on September 19, 2012, the NRA carried out a 
complete review of safety guidelines and regulatory requirements with the aim 
of formulating a set of new regulations to protect people and the environment. 
On July 8, 2013, the new regulatory requirements for commercial power re-
actors got into force. Based on a concept of “Defense-in-Depth”, essential im-
portance was placed on the third and fourth layers of defense and the preven-
tion of simultaneous loss of all safety functions due to common causes. In this 
regard, the previous assumptions on the impact of earthquakes, tsunamis and 
other external events such as volcanic eruptions, tornadoes and forest fires 
were re-evaluated, and countermeasures for nuclear safety against these ex-
ternal events were decided to be enhanced. Furthermore, it is required to take 
countermeasures against internal fires and internal flooding, and to enhance 
the reliability of on-site and off-site power sources to deal with the possibility 
of station blackout (SBOs). In addition to the above-described enhancement 
of countermeasures established on design basis, countermeasures for severe 
accident response against core damage, containment vessel damage and a dif-
fusion of radioactive materials, enhanced measures for water injection into 
spent fuel pools, countermeasures against malicious airplane crashes, and an 
installation of emergency response building are also required 5.

 3  Nuclear Law Bulletin, No. 90/VOL. 2012/2, pp. 122-124.
 4  FY2013 Nuclear Regulation Authority Annual Report, August 2014, p. 1.
 5  Nuclear Regulation Authority, “Enforcement of the New Regulatory Requirements for 

Commercial Nuclear Power Reactors”, July 8, 2013, p. 1.
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Procedural aspect

After the New Regulatory Requirements come into effect, the NRA started 
reviews of applications submitted by electric utilities 6. Ordinarily, application 
reviews for a “reactor installment license”, “plan for construction works” and 
“operational safety programs” are conducted sequentially. Henceforth, appli-
cations for all three will be filed simultaneously by operators and their reviews 
will proceed in parallel so that the effectiveness of both hardware and software 
can be reviewed in an integrated manner.

Concerning measures for aging management, a system under which, ev-
ery 10 years, reactors that have been operating for more than 30 years are re-
quired to conduct aging assessments of Structure, Systems and Components 
and to establish long-term maintenance and management policies, which are 
subject to an approval of operational safety programs.

With regard to approval of operational extension period for a system un-
der which operational periods of power reactors are limited to 40 operation-
al years, operators may extend the life of the reactor one more time if they re-
ceive approval before its normal expiration date. The extension period will be 
decided on an individual basis extension, but shall not exceed 20 years. Crite-
ria for approving operational extension periods are that the facilities conform 
to the latest technical standards and maintain that condition during the exten-
sion period, while factoring in expected deterioration. When filing an exten-
sion application, operators are required to conduct the following, after which 
the NRA will decide the facility’s readiness: (i) Special inspection on deterio-
ration-related events, (ii) Technical assessment on the expected deterioration 
during an extension period, and (iii) Establishment of maintenance and man-
agement policies for the extension period.

International aspect

Japan is an original member of the Convention on Nuclear Safety of 1994. 
On September 2013, the Japanese Nuclear Regulation Agency submitted the 
6th National Report of Japan to the IAEA in accordance with the require-
ments of the Convention. The 6th National Report of Japan included descrip-
tions of the organizational framework of the NRA, which was established to 
enforce Japan’s revised nuclear regulations, and NRA activities implemented 
in line with the new regulatory requirements for reactor facilities, which were 
enforced in July 2013, and the new Nuclear Emergency Response Guidelines.

The 6th Review Meeting was held in Vienna, Austria, on 24 March 2014 
for reviewing the regulatory activities in Japan. The Japanese Government 
delegation consisted of delegates from the NRA, the Ministry of Foreign Af-
fairs, and nuclear operators. In the review of the National Report of Japan, 

 6  As of 1st September 2014, the NRA have received applications for 14 facilities ranging 
fram Hokkaido to Kyushu. At http://www.nsr.go.jp/english/regulatory/data/2014/0901-01.pdf
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other State Parties praised Japan’s activities including the establishment of 
an independent and a stronger regulatory organization, the adoption of strict-
er regulatory requirements, and the introduction of backfitting to existing nu-
clear plants.

The 6th Review meeting also pointed out the following challenges: stabili-
zation of the site status of TEPCO’s Fukushima Daiichi NPS, treatment of con-
taminated water, implementation of backfitting measures and improvement 
in safety, the enhancement of operators’ safety culture through an ongoing di-
alogue, improvement of the management system and human resources devel-
opment, and the enhancement of inspection functions 7.

nuclear liability

Structural or organizational aspect

According to Sections 3 and 4 of the Act on Compensation for Nuclear 
Damage of 1961, the nuclear operator who is engaged in the reactor operation 
shall be liable for the damage and no person other than the operator shall be 
liable for the damage. Additionally, Section 16 of the Act stipulates that the 
Japanese Government shall give a nuclear operator such aid as is required to 
compensate the damage, when the actual amount to be paid for the damage 
exceed the financial security amount.

In order to implement Section 16, the Nuclear Damage Compensation and 
Decommissioning Facilitation Corporation (NDF) was established in Septem-
ber 2011 by the Japanese government and the national nuclear operators, to 
manage a fund which receives contributions from the Japanese nuclear instal-
lation operators in order to support operators in providing compensation to 
victims of nuclear accidents. In case such contributions are insufficient, NDF 
may also receive funds from the Japanese government, through government 
bonds which amount will have to be reimbursed 8. Moreover, the Dispute Rec-
onciliation Committee for Nuclear Damage Compensation, which was set up 
in April 2011, has played a major role for the actual compensations for Fuku-
hima victims

Substantive aspect

Nuclear damage compensation for Fukushima victims has been made in 
accordance with interim guidelines established by the Nuclear Damage Dis-
pute Reconciliation Committee. First, with regard to the scope of nuclear dam-
age, It is interesting to note that, generally speaking, compensation for mor-
al damage plays a major role for especially individual refugee victims. This 

 7  FY2013 Nuclear Regulation Authority Annual Report, August 2014, p. 20.
 8  http://www.oecd-nea.org/press/press-kits/fukushima.html.
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is mainly because it may serve to compensate swiftly and uniformly, without 
taking into account individual special circumstances of each victim. In addi-
tion, rumor-related economical damages are also extensively compensated.

Secondly, with respect to the extension in time of nuclear damage, TEP-
CO introduced “Comprehensive Application system” for refugee people, ac-
cording to which they may receive compensation money for “future” damages 
in advance for maximum 5 year term counting from 2012. On the other hand, 
“delayed” damages may be awarded when TEPCO conducted, in a case before 
the Dispute Settlement Center for Nuclear Disaster Compensation, with un-
justified manner, making delay the process of reconciliation.

Procedural aspect

Under the current Japanese compensation regime, mediation by the Dis-
pute Resolution Center is expected to play a major role in the settlement of 
compensation disputes. However, it is reported that, as of June 2013, only 
30 % of the total number of claims before the Center have reached an amica-
ble settlement with average 8 months long procedures, due to the lack of hu-
man resources in the Center. Against this background, a considerable num-
ber of victims are beginning to make a (collective) recourse to domestic courts 
and tribunals. Since there is no specific provision on the court’ s jurisdiction 
in the Nuclear Damage Compensation Act, they are bringing their claims be-
fore several different district courts including Fukushima, Tokyo and Kyoto, 
etc.. Some of them even make a lawsuit against the State of Japan under State 
Redress Act, which is, according to the prevalent view in Japan, permissible.

Secondly, Article 724 of the Japanese Civil Law provides that the right to 
demand compensation for damages shall be extinguished within 3 years from 
the time of knowledge on the damages and the perpetrator. In 2013, the Jap-
anese Diet adopted a new Act 9 which permits the interruption of prescription 
if one brings his/her case to the court within one month from the date of the 
failure of the Dispute Resolution Center’s mediation. Many lawyers have as-
serted that this new Act is too much narrow in its scope and Article 724 should 
not be applied to Fukushima cases 10. In response to the criticism,“Act on Sure 
and Prompt Compensation and the Special Exception on the Statute of Limi-
tations for the Damage Caused by Nuclear Accident in 2011” was promulgat-
ed on 29 November 2013 for extending the period of extinction to 10 years in 
Fukushima cases 11.

 9 “Act on the Interruption of Statute of Limitations for Settlement Mediation Procedure in 
the Dispute Resolution Center” of 29 May 2013 This act has entered into effect on 5 June 2013.

 10  It is reported at that time that, among 150, 000 refugee people in Fukushima prefecture, 
more than 11,000 victims have not yet made their main compensation claims, wchich are likely to 
be extinguished in September 2014. Nikkiei News Paper, 22 September 2013.

 11  As a scholary work on this matter, Matsumoto Katsumi, “Atomkraftsschaden und Ver-
jährung”, (in Japanese) Ritsumeikan Hogeku, No. 347, 2013, No. 1, pp. 220-243.
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International aspect

First, as long as I know, there is no lawsuit outside Japan against TEP-
CO except one case. This is the case, before the Southern district court of Cal-
ifornia, brought in December 2012 by 8 US military servicepersons who had 
participated in the rescue operation after 3.11 earthquakes, which was called 
at that time “friendship” operation. They were asserting to be suffered health 
and mental damages by TEPCO’s negligence of not informing them risks on 
the place where they were operating. The total amount of their claims was 210 
million US dollars 12. On 26 November 2013, United States federal judge based 
in San Diego, California, dismissed the lawsuit on grounds that it was beyond 
her authority to determine whether the operator and the Japanese govern-
ment had committed fraud against the American military and government 13. 
Following the dismissal, on 6 February 2014, the case was refilled before the 
same court as a class action, claiming one billion US dollars for economic and 
non-economic damages, punitive damages and costs of the suit, etc. 14.

Secondly, as everybody knows, Japan is not a member of any nuclear lia-
bility conventions, including Paris and Geneva conventions as well as the CSC. 
Following Fukushima Daiichi incident, the Japanese government has been in-
clined to join the CSC. In fact, in the summer of 2012, the then Japanese gov-
ernment of Democratic Parity once decided to participate in the CSC and tried 
to propose related draft acts to the Japanese Diet. But this was not realized 
mainly due to the political turmoil, occurred soon after that, which eventual-
ly pulled down Democratic Party from the position of power. The current LDP 
government has also maintained the original position of seeking for participa-
tion in the CSC and finally decided to seek for the approval by the Diet, at the 
autumn session scheduled to be started from 29 September 2014, for the ac-
cession to the CSC.

Against this background, it must be premature to go into detail of the dis-
cussion to be done in the Diet at the session now ongoing. So the following re-
marks will remain tentative ones.

First, concerning the substantial matters, it is impossible here to refer to 
all the issues to be discussed to join the CSC. Among others and in random or-
der, with regard to jurisdiction and applicable law, it needs to introduce ex-
ceptional clauses, both in the Japanese Civil Procedure Law and the Act on 
General Rules for Application of Laws, to make it possible for the courts of the 

 12  Lindsay Cooper et al. v. Tokyo Electric Power Company (U.S. District Court, Southern 
&DOLIRUQLD��KWWS���ZZZ�VWULSHV�FRP�SRORSRO\BIV�����������PHQX�VWDQGDUG�¿OH�7(3&2B&20-
PLAINT.pdf.

 13� �-RKQ�+R¿OHQD��³86�MXGJH�GLVPLVVHV�)XNXVKLPD�UDGLDWLRQ�ODZVXLW�IURP�VDLORUV�ZKR�DU-
rived post-tsunami”, Japan Daily Press, Dec 18, 2013. For the text of the judgement: http://
media.utsandiego.com/news/documents/2013/12/17/TEPCO.pdf.

 14  http://msnbcmedia.msn.com/i/MSNBC/Sections/NEWS/A_U.S.%20news/US-news-
PDFs/140207-fukushima-suit-maj.pdf.
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contracting Party within which the nuclear accident occurs to apply the Annex 
to the Convention as well as the laws of the nuclear accident State 15. As there is 
no such detailed definition of “nuclear damage” in the Compensation Act as in 
the CSC, it might be necessary to adopt the CSC definition, with taking into ac-
count the experience and practice in Japan following the Fukushima incident.

Secondly, with respect to the procedural matter, as Japan, non signatory 
country, is not a party to the Vienna Convention or the Paris Convention, in 
order to make accession to the CSC, it should “declare” that its national law 
complies with the provisions of the Annex to this Convention (Article XIX). 
However, interestingly enough, it is reported that the Japanese Government 
is planning to review the Act on Compensation for Nuclear Damage after the 
Diet’s approval. Does this mean that the Government will be able to deposit 
the instrument of accession to the Director General of the IAEA soon after the 
approval, with the declaration, but without reviewing and amending all rele-
vant clauses and articles of internal legislations? If this would be the case, the 
Government would be blamed of exercising tyranny of the majority, without 
thorough discussion in the Diet on a variety of issues involving those referred 
above. On the contrary, if this would not be the case, it would be difficult to es-
timate how long it will take to complete the review process 16.

Conclusions
As a more recent development concerning Nuclear Safety in Japan, the 

Sendai nuclear plant operated by Kyushu Electric Power Co. obtained a safe-
ty clearance from the Nuclear Reguratory Authority on 10th September 2014, 
becoming the first to meet Japan’s stricter regulations imposed following the 
2011 Fukushima nuclear meltdowns. All 48 commercial reactors in Japan, in-
cluding the two at the Sendai complex, currently remain offline as they have 
not been allowed to resume operating after shutting down for mandatory reg-
ular checkups or other reasons. A restart of the Sendai plant, however, is not 
likely to happen before December, as Kyushu Electric still needs to complete 
the NRA screening process 17.

Turning to Nuclear Liability, the discussion on the review of the Japanese 
compensation regime based on the Fukushima experience as well as the topic 
of Japanese accession to the CSC seem to open the Panrda’s box, that means, 

 15  For more detail, see Masato Dogauchi, “Private International Law Issues on Liability for 
Transboundary Nuclear Damage”, Waseda Law Review, Vol. 87-3 (2012), pp. 131-158. (In Japa-
nese).

 16  By way of example, although the Japanese Diet had once approved to be a member of th 
Convention against Transnational Organized Crime in May 2003, Japan is not able to submit the 
LQVWUXPHQW�RI�UDWL¿FDWLRQ�GXH�WR�WKH�GLI¿FXOW\�RI�SURPXOJDWLQJ�WKH�LPSOHPHQWDWLRQ�OHJLVODWLRQ�IRU�
the Convention.

 17  “Japan nuclear plant gets safety OK, moves closer to resumption”, Mainichi News Paper, 
10 Sept. 2014.
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cast doubt on, or give an opportunity to reconsider, the established principles 
of the Nuclear Liability embodied in the Japanese laws and relevant interna-
tional conventions.

The Japanese Compensation Act of 1961 has maintained “unlimited lia-
bility” of the operator in accordance with a general principle of civil tort law. 
However, after the Fukushima incident, there appears an argument to intro-
duce “limited liability” in Japan, because unlimited liability must be unrealis-
tic in light of the current situation...

With respect to the channeling of liability to the operator, around 1,400 
people have filed a lawsuit jointly against the three manufacturers of the reac-
tors in the Fukushima Daiichi nuclear plant. The lawsuit is seeking compensa-
tion of only 100 yen (US$1) each in damages caused by the 2011 meltdown 18. 
They are asserting that the channeling clause in the Compensation Act is un-
constitutional and thus null and void...

The Abe administration evidently eagers to resume operating nuclear 
power plants in Japan to meet the request by the leading industries and seems 
to make haste accession to the CSC under the pressure from the United States. 
But on the other hand, there remains strong opposition on the part of the 
public opinion against this trend, given that more or less 100,000 people are 
still evacuating from the contaminated zones and most of them are not likely 
to come back to their homelands in the near future, and given also that con-
taminated waters continue to pour out into the sea from the Fukushima Dai-
ichi site.

Japan looks like to approach crucial stage for its law and policy on the 
peaceful use of nuclear energy.

 18� �0DDQ�3DPLQWXDQ�/DPRUHQD�� ³������¿OH� ODZVXLW� DJDLQVW�PDQXIDFWXUHUV� RI� )XNXVKLPD�
nuclear reactors for only 100 yen each”, Japan Daily Press, Jan 31, 2014.
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2013. The acTions To be Taken in and 
beyond naTional borders and The 

demand of The siTuaTion

By Sara Maciel Sánchez 1

abstract
The main goal of this paper is to give the legal advice in case that a coun-

try suffers the thieve of a radioactive source; keeping in mind that this put in 
risk the environment, people, the national and international safety and secu-
rity. The recent Mexican case is a good example.

The problem: Even though Mexico is member part of the international 
legal instruments on stolen radioactive sources, most of the Mexican people 
used to hesitate if maybe one day this event could be real. Believe it or not a 
radioactive source was stolen last 2nd December 2013. This new spread im-
mediately, in the Mexican news and in the international news. So what is sup-
posed to do then?

Justification: Any country can be the passive subject regarding safety and/
or security. This paper gives some light in order to achieve the proper legal 
steps in case that a radioactive source be stolen. Besides to consider the short, 
medium and long radioactive consequences, this paper is linked to the follow-
ing subjects (to be talked about in the next Nuclear Inter Jura 2014 meeting in 
Buenos Aires, Argentina): environmental protection, radiological protection, 
RWM, transport, radioactive sources management and non proliferation.

 1  Director, Martínez & Maciel, Mexican Legal Firm specialized in Nuclear Matters.
doctoramaciel888@hotmail.com.
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Objectives:
�� 7R�VKRZ�WKH�UHDO�DQG�UHFHQW�HYHQWV�LQ�0H[LFR�
�� 7R�SURSRVH�D�0H[LFDQ�ODZ�LQ�RUGHU�WR�ZDUUDQW�WKH�VHFXULW\�DV�LW�LV�XQ-

derstood by the IAEA.
�� 7R�LQWURGXFH�LQ�VRPH�RI�WKH�OHJDO�IDFXOWLHV�RI�WKH�0H[LFDQ�DXWKRULWLHV�

in this event.
�� 7R� LQWURGXFH� WKH�0H[LFDQ�FDVH� WR� WKH�FROOHDJXHV� IRFXVHG� LQ�QXFOHDU�

law, thinking that it could be useful in case that it happens in their respective 
countries.

Legal methods used: historical, deductive, analytical and legal.

Legal techniques applied: interview with the involved authorities.

This paper was originally conceived to focus on the radioactive source sto-
len in Mexico during December 2013, by the moment I started to joint all the 
information regarding to this theft, a second radioactive source was stolen; 
then, few weeks after a third one; namely three radioactive sources were sto-
len in Mexico in seven months. The first on 2nd December, 2013; the second 
on 8th June, 2014 and the third on 2nd July, 2014.

So it means that this paper is going to include all the before mentioned 
events and not just what happened in December 2013. At the beginning of this 
paper I will present each case, how it happened, one by one and then I will 
suggest which measures must to be improved, the legal infrastructure in or-
der to avoid events linked to radioactive sources; such as theft; sabotage and 
unauthorized access. Namely, the Legal Framework for Nuclear Security de-
sirable to any country.

First event: On 2nd December 2013, in Tepojaco, Hidalgo (not so far from 
Mexico City) was stolen a radioactive source (cobalt-60 teletherapy source); 
which was transported from a hospital from Tijuana (close to USA) in a truck 
to a radioactive waste storage few kilometers far from Mexico City

The driver stop in a gas station very early in the morning, some hours be-
fore breaking Dawn in order to wait until the radioactive waste storage was 
open to receive the cobalt 60 teletherapy source, while the driver of the truck 
was sleeping; suddenly some armed thieves awoke him and they asked him to 
get off the truck; which he did. Right away the thieves took the truck and they 
went away.

The truck driver informed the event to the company; who was contract-
ed to transport the radioactive source. This Company informed the situation 
to the National Commission for Nuclear Safety and Safeguards (best know 
in short as CNSNS); who is the national Mexican authority entrusted by the 
President of Mexico to be in charge in nuclear and radioactive matters. The 
CNSNS was helped by others Mexican authorities to try to recover the radio-
active source; such as the Mexican Civil Protection, the Mexican Army, and 
the Mexican Police.
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The news in the T.V., in the radio and the CNSNS’s web page informed the 
theft to the civil population asking for help on order to locate the radioactive 
stolen source and be able to recover it as soon as possible.

The radioactive source was looked for in Hidalgo, Querétaro, Estado de 
México, Veracruz, Tlaxcala, Puebla and Mexico City.

Moreover, the Mexican Delegation in the IAEA informed about the event 
to the IAEA; in which web page was published in short regarding to this theft.

On Wednesday 4th December 2013 (two days after) was discovered the ra-
dioactive source; when an unknown sourced informed to the CNSNS via tele-
phone where the radioactive source was.

Immediately the CNSNS attended the situation. The radioactive source 
was found in Hueypoxtla, Estate of México (around 40 kilometers from where 
it was stolen). Unfortunately the container was opened and the thieves (six 
people) were injured. They spent some days in the hospital.

So, as it can be appreciated the objective in the theft was not the radio-
active source, it was the truck. During the searching time of this radioactive 
source the Government from USA helped to the Mexican Government; be-
cause it was afraid that the cobalt 60 could be used to elaborate a “dirty bomb”.

The cobalt 60 weighed two kilograms and it was a capsule of two centime-
ters of diameter. When it was recovered a perimeter fence 500 meters in di-
ameter in the area where the capsule was found stolen was established.

Picture 1: Radioactive Source. Container of Cobalt 60; which was stolen in Mexico 
last 2nd December 2013. Source: http://www.sener.gob.mx/portal/Default.aspx?id=2601 
Mexico City, on 11th December 2013 at 11:35 hrs.
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Picture 2: Radioactive Source. Container of Cobalt 60; which was stolen in Mexi-
co last 2nd December 2013. Source: http://www.laprensasa.com/23_mexico/2324243_en-
cuentran-abierto-el-cabezal-con-material-radiactivo-de-camion-robado.html, Mexico 
City, on 07th August 2014 at 15:20 hrs.

Second event: On 8th June 2014 a second radioactive source was stolen. 
The facts were as follows: the Mexican authorities; such as the Mexican Civil 
Protection and the CNSNS, asked for help to the Mexican population consid-
ering that for second time a radioactive source was stolen inside a building lo-
cated in Tultitlán, State of Mexico (not so far from Mexico City). These author-
ities issued this calling as an “alarm”. The alarm was spread in some parts of 
Mexico, namely in State of Mexico, Morelos, Puebla, Tlaxcala, Guerrero, Mi-
choacán, Guanajuato, Querétaro, Hidalgo and Veracruz; as well as in Mexico 
City. In Oaxaca it was asked to the population to be informed.

The thief happened when an armed group entered in a building where 
were material for construction. They took some of these materials; including 
a soil compaction meter mark CPN International Inc., model MC-3-122, with 
serial number M390409235 container. This meter had two radioactive sourc-
es whose risk category was low.
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Picture 3: The compact soil meter with two radioactive sources; which was stolen in 
Mexico last 8th June 2014. Source: http://www.proceso.com.mx/?p=374444, Mexico City, 
on 19th June 2014 at 11:11 hrs.

On 17th June 2014 around 20:00 hrs the compact soil meter with radio-
active source was found in properties located near the industrial area of Cart-
agena, in the ejido Teyahualco, Tultepec Township, which borders Tultitlán. 
(north part outside Mexico City).

A call warned of finding a black bag in which it apparently had a corpse, 
but to reach the area by the Civil Protection Unit and Fire realized that it was 
the radioactive source stolen, but without the box.

Picture 4: The compact soil meter with two radioactive sources; which was stolen in 
Mexico last 8th June 2014. Source: http://radiotrece.com.mx/continua-alerta-por-fuente-
radiactiva-robada/, Mexico City, on 11th August 2014 at 22:00 hrs.
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To retrieve the radioactive source stolen conformed by radioactive materi-
al cesium-137 and americium / beryllium, they showed up on-site staff of the 
Directorate General of Civil Protection of the Interior Ministry, the ministries 
of National Defense (SEDENA), and the Navy of Mexico (SEMAR).

The elements of the Federal Police (PF), State and Municipal Civil Protec-
tion, Ministry of Public Safety (SSC) of the State of Mexico, and Public Pros-
ecutor’s jurisdiction and federal also helped in order to recover the radioac-
tive source.

Authorities set up a perimeter of 50 meters and an area of 100 meters re-
striction near where it was found and the team around 03:00 hrs on 18th June 
2014 completed the retirement of the radioactive source.

Third event: On 2nd July 2014 a radioactive source was stolen again. The 
situation was completely different as the previous cases. The event happened 
in Atizapán de Zaragoza, Estate of Mexico (in the north part outside of Mexico 
City) when a employee of a company “Novo Control” left the company´s truck 
outside his home during the night when he came back to home from his work. 
This truck had inside a radioactive source. Next day early morning the truck 
was not outside his home. He warned to the company and the company in-
formed the situation to the Mexican national authority responsible on nuclear 
matters, namely the National Commission for Nuclear Safety and Safeguards 
(CNSNS), who was helped by other Mexican authorities such as Civil Protec-
tion, Federal Police in order to recuperate the radioactive source.

An alarm of prevention was issued in State of Mexico, Mexico City, More-
los, Puebla, Tlaxcala, Guerrero, Michoacán, Guanajuato, Querétaro, Hidalgo, 
Oaxaca and Veracruz; giving some advices such as:

�� 'R�QRW�SHUIRUP�DQ\�PDQLSXODWLRQ�RI� WKH� WHDP�RU� UHPDLQ�DERXW� WKH�
same;

�� 7R�HVWDEOLVK�D�SHULPHWHU�RI�VDIHW\�DQG�VHFXULW\�ZLWK�PLQLPXP�UDGLXV�
of 50 meters;

�� 7R�UHSRUW� WKH� ILQGLQJ� LPPHGLDWHO\� WR� WKH�0H[LFDQ�DXWKRULW\�GLDOLQJ�
the number 088 and to the number of the National Commission for Nuclear 
Safety and Safeguards (CNSNS) 01 800 111 3168.

The Mexican authorities were looking for a Pick Up, Nissan, white, 
989YYG plates; which was carrying a radioactive source of Iridium-192, used 
in the practice of industrial radiography, both owned by the company “Novo 
Control”. The unit had labels the same apparatus and with the logos of radio-
active material.
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Picture 5: The pick up Nissan; which was stolen in Mexico last 2nd July 2014. Source: 
http://search.iminent.com/SearchTheWeb/v6/3082/NewTab/Default.aspx#q=pick%20
up%20nissan%20989YYG&s=images&p=1/, Mexico City, on 12th August 2014 at 23:45 hrs.

Almost two days after, the truck was found in Tlalnepantla de Baz, State 
of Mexico when the police was chasing a pick up exactly as it was reported to 
be looked for. But the driver and his accompanying person left the truck in an 
empty and dark street, so they were not recognized by the police.

The police informed to the National Commission for Nuclear Safety and 
Safeguards (CNSNS) and Civil protection; who reviewed the truck and they re-
alized that radioactive source was not in the truck. So the radioactive source 
was looking for in informal markets in the streets.

Some hours after the truck was found, an anonymous call was received by 
the Mexican authorities. It was said that the reported radioactive source was 
seen abandoned in the street. Some blocks far from where the truck was found.

Picture 6: The radioactive source; which was inside of a truck stolen in Mexico last 2nd 
July 2014. Source: http://www.aztecanoticias.com.mx/notas/estados/195446/hallan-fuente-
radiactiva-robada-en-el-estado-de-mexico, Mexico City, on 13th August 2014 at 00:15 hrs.
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As you can realize, these three events put in risk the national security in 
Mexico. It is not exaggerated to think that something really big could happen. 
Fortunately nothing wrong happened to the country, but each situation afore 
presented could be end in catastrophically. What about if some narco groups 
(people who focus in the black market of drugs) realize that the radioactive 
sources are a good object to blackmail and to battery to the Mexican author-
ities?

The goal is preventing loss of control of nuclear and radioactive material, 
and in preventing illicit traffic and deterring and detecting unauthorized re-
moval of nuclear and radioactive material; including preventing, detect and 
respond to threats to nuclear security and to combat nuclear terrorism.

“The term “nuclear security” is generally accepted to mean “the preven-
tion and detection of, and response to, theft, sabotage, unauthorized access, 
illegal transfer or other malicious acts involving nuclear material, other ra-
dioactive substances or their associated facilities.” (1) The International Legal 
Framework for Nuclear Security. IAEA. International Law Series No. 4, p.1.

In order to regulate the nuclear security is highly desirable to maintain 
a high quality of legislation; such as laws and regulations. So from the legal 
point of view is extremely important that each country has its own framework 
on nuclear security.

Let me expose you the Mexican case. By the moment (August 2014) in 
Mexico is not any legal framework on nuclear security. Keeping in mind that 
three events have already happened is imminent the necessity to have some 
legal framework.

Martínez & Maciel as the Mexican legal firm specialized in nuclear matters 
was entrusted to draft the legal framework. Now I would like to share with all 
of you our experience drafting the legal framework on nuclear security.

I strongly suggest having in any legal framework on nuclear security the 
next points:

1. Title of the law;
2. Legal support (citing some laws in details that could contribute to net as 

a web the legal framework);
3. Preliminary considerations (citing the reasons included in the interna-

tional legal framework for Nuclear Security);
4. First Title: General points;
5. Second Title: Competent authorities;
6. Third Title: Nuclear Security on nuclear materials and installations;
7. Fourth Title: Nuclear Security on radioactive materials and installa-

tions;
8. Fifth Title: Licensing and Permissions;
9. Sixth Title: Administrative Resources;
10. Seventh Title: Administrative Sanctions; and
11. Eight Title: Transient Articles.
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Now I am going to proceed to explain in more details these points as fol-
lows:

1. Title of the law: For example: Law on Nuclear Security.
2. Legal support (citing some laws in details that could contribute to net 

as a web the legal framework): Taking as example the Mexican laws we got 
the following laws: The margin a seal with the national emblem, which reads: 
United States of Mexico Presidency of the Republic. Enrique Peña Nieto, Con-
stitutional President of the United States Mexicans, in exercise of the power 
vested in me by Section I of Article 89 of the Political Constitution of the Mex-
ican United States and based on what provisions of Articles 12,13 and 33 of the 
Organic Law of the Public Administration Federal; 19, 22, 25, 26, 28, 30, 32, 
33, 34, 35, 36 and 50, sections I, II, V, VI, XI, XII, XIII, XIV, XV, XVI, XVII 
of the Regulatory Law of Article 27 of the Constitution Nuclear Matter and 29 
paragraphs XVI, XXIV, XXV, XXVI, XXVIII, XXIX, XXXIV of Internal Regu-
lations of the Ministry of Energy.

3. Preliminary considerations (citing the reasons included in the interna-
tional legal framework for Nuclear Security). The international legal frame-
work for Nuclear Security consists of the following documents; which are 
highly recommended to keep in mind by the moment to draft the national 
laws on nuclear security; namely:

�� �����&RGH�RI�&RQGXFW�
�� &RXQFLO�'LUHFWLYH�����������IRU�(XURSHDQ�8QLRQ�&RXQWULHV��
�� &RQYHQWLRQ�RQ�WKH�3K\VLFDO�3URWHFWLRQ�RI�1XFOHDU�0DWHULDO�
�� $PHQGPHQW�WR�WKH�&3310�
�� 81�6HFXULW\�&RXQFLO�5HVROXWLRQ�������������
�� 81�6HFXULW\�&RXQFLO�5HVROXWLRQ��������������DQG
�� ,QWHUQDWLRQDO�&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�$FWV�RI�1XFOHDU�7HU-

rorism.

Here is a specific example:

Considering

First: It is necessary to establish and maintain a legal and regulatory legal 
framework implement the relevant international instruments and commit-
ments by the United Mexican States, in particular as regards the Convention 
on the Physical Protection of Nuclear Material; and their respective amend-
ment; and

Second: That the Convention on the Physical Protection of Nuclear Ma-
terial as is desirable to prevent the dangers posed by the unlawful taking and 
use of nuclear material; that crimes be committed in relation to the nuclear 
materials are of serious concern and should be adopted urgently appropriate 
and effective measures to ensure the prevention, discovery and punishment 
of such offenses.
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4. First Title: General points: Is suggested to include here where is go-
ing to be applied the law, namely the scope; the objective of the law and some 
definitions such as: authorization, design basis threat, delay, detection, ex-
port, graded approach, guard, import, license, licensee, management, mali-
cious act, nuclear material, nuclear security and some other terms that you 
consider must be included.

5. Second Title: Competent authorities: Remembering that the authority 
can do just what the law allows, here is very important to be clear in what is 
given as a faculty to the authority or authorities involved in the subject. Here 
is an example: The CNSNS is allowed to issue the license. Another one: The 
CNSNS is allowed to sanction.

6. Third Title: Nuclear Security on nuclear materials and installations: 
Here is recommended to underline what is desirable regarding to the nucle-
ar security. For example the measures to be implemented in order to avoid as 
much as possible the theft of nuclear materials or the unauthorized access to a 
nuclear installation. For example: The staff on duty will make random rounds 
in the protected area, to deter the adversary, detect intrusions, visually inspect 
the components physical protection system, complementing the physical pro-
tection measures existing and if an initial response. Besides it is indispensable 
to include the categorization of the nuclear materials. Depending on each cat-
egory is the level and type of the nuclear security. Most of the times the nucle-
ar materials are categorized in I, II and III.

7. Fourth Title: Nuclear Security on radioactive materials and installa-
tions: Almost the same case as in the previous Title. The radioactive materi-
als usually are classified in 1, 2 and 3; including the detection, delay and re-
sponse for each number.

8. Fifth Title: Licensing and Authorizations: Here must to be detailed the 
requirements for get a license and the type of licenses to be granted and the 
valid period. Most important the Licensee´s responsibilities. For example: 
The licensee must have a current license. Also must to be here included the 
Inspections and Notices.

9. Sixth Title: Administrative Resources: the ways that any licensee can 
ask for fairness.

10. Seventh Title: Administrative Sanctions: Let´s remember that this 
kind of law is not the Criminal Code, so the sanctions are administrative. It 
means the sanctions could be some fines, license suspension and revocation 
of license. Besides the administrative sanctions must to be considered to draft 
for the Criminal Code the criminal sanctions regarding to the nuclear securi-
ty; and

11. Eight Title: Transient Articles: these kind of articles include when the 
law enters into force; what are the annulled laws
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conclusions
Every country should have a law on nuclear security. This paper gave some 

specific ideas in order to be able to achieve it. I hope that the information con-
tained in it be useful for the lawyers dedicated to the draft nuclear law.

Regarding to the actions to be taken in and beyond national borders and 
the demand of the situation keep in mind that must be informed the IAEA and 
in case to be considered necessary to ask for help for some other countries, es-
pecially who are neighbors (international scope) and all the national authori-
ties should work as a team (national scope).

I have to underline that the countries that belong to the Roman- Germanic 
Family Law must to have the law in advance, namely before the facts happen. 
Unfortunately as by the moment Mexico has not law on nuclear security the 
events cited in this paper were not sanctioned due to there are not sanctions 
in the nuclear field in Mexico, although the thieves referred in the first event 
of this paper are in the hospital. I mean they are well located. Actually as they 
suffered some damages in their bodies by the received radiation of the materi-
al stolen, they opened a trial against the Mexican Government due to the sto-
len radioactive source belongs to the Mexican Government and to top the tri-
al judge gave them reason.
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Activities involved with the use of 

rAdioActive sources, cubAn regulAtory 
body experience

By Ivonne María Alonso González 1 & Alma Arnau Fernández 2

Abstract
The Authorization is one of the fundamental processes of the regulato-

ry actuation, implemented by the National Center for Nuclear Safety (CNSN) 
since its inception. Throughout these years has allowed control of the whole 
set of practices involving the use of radioactive sources in the country; and of 
the associated risks.

This process has undergone significant qualitative changes as a result of 
the national experience, gained during more than 20 years, as well as due to 
consideration of the international recommendations and good practices.

On September 28, 2012, Resolution No. 334/2011 by the Ministry of Sci-
ence, Technology and Environment (CITMA), “Rules on Notification and Au-
thorization of practices and activities associated with the use of Radioactive 
Sources”; came into force. This Resolution established the requirements for 
conducting the Authorization process; assuming as fundamental criteria not 
only the inherent dangerousness of the radioactive sources under control, but 
also the associated risks of the related practices.

The aim of this paper is to present the preceding history, and the current 
criteria and status of the Authorization process for the practices, as a basis for 
the regulatory control in the nuclear field in Cuba.

 1 Attorney at Law, Legal Adviser, National Center for Nuclear Safety, calle 28 No. 504 entre 
5ta y 7ma, Playa, La Habana, Cuba. E.mail: azul@orasen.co.cu.

 2 Nuclear Engineer, Specialist in Regulations, Control and Safety, National Center for Nu-
clear Safety, calle 28 Nro. 504 entre 5ta y 7ma, Miramar, La Habana, Cuba. E.mail: alma@orasen.
co.cu.
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introduction
The National Center for Nuclear Safety (CNSN), is the Cuban regulatory 

authority, for more than 20 years has controlled the use of ionizing radiations 
in the country. Approximately 150 entities conduct practices associated with 
the use of sources of ionizing radiations in Cuba; in education, industry, re-
search and medicine.

The authorization process has been a vital tool for the regulation and con-
trol of the use of nuclear power in Cuba. This process has been tempered re-
peatedly, considering the scope under control, the national implementation 
experience and international best practices and recommendations. Conse-
quently along the years, varied legislation has backed up the authorization 
process in the country, allowing its evolution.

Just two years ago; Resolution No. 334/2011 of the Ministry of Science, 
Technology and Environment, “Rules for the Notification and Authoriza-
tion of Practices and Activities associated with the Use of Sources of Ionizing 
Radiations” 3, came into effect, setting up new standards for the User and for 
the Regulator.

historical and legal background
In 1982 started the construction of the “Juraguá” nuclear power plant, and 

that same year the Decree-Law No. 56 “On the regulation of peaceful uses of 
nuclear energy” 4, came into force, which established the general provisions 
concerning the competent authorities in the field, the regulatory systems and 
measures concerning civil, administrative and professional liabilities. This 
Decree-Law is the first precedent of the authorization process in the country 
and, about a License, established: is the authorization contained in an official 
document that is granted for the performance of any act of imports, acquisi-
tion, use, operation, processing, transportation, transfer, disposal, storage or 
exports of radioactive materials, or other sources of ionizing radiations and 
nuclear materials; and is issued by the Executive Secretariat for Nuclear Af-
fairs (SEAN).

In 1994, the reorganization of the bodies of the Central State Administra-
tion led to the creation of the Ministry of Science Technology and Environ-
ment (CITMA), to which the functions of SEAN were ascribed. Therefore, the 
National Center for Nuclear Safety, created in 1990 by SEAN, is, in turn, also 
ascribed to CITMA.

 3 Ministry of Science Technology and Environment, Resolution No. 334/2011 CITMA 
³5XOHV�IRU�WKH�1RWL¿FDWLRQ�DQG�$XWKRUL]DWLRQ�RI�3UDFWLFHV�DQG�$FWLYLWLHV�DVVRFLDWHG�ZLWK�WKH�8VH�
RI�6RXUFHV�RI�,RQL]LQJ�5DGLDWLRQV´��2I¿FLDO�*D]HWWH�RI�WKH�5HSXEOLF�RI�&XED��2UGLQDU\�(GLWLRQ�1R��
011, March 28th, 2012, Cuba. (2012).

 4 Council of State, Decree Law No. 56 “On the regulation of peaceful uses of nuclear en-
HUJ\´��2I¿FLDO�*D]HWWH�RI�WKH�5HSXEOLF�RI�&XED��([WUDRUGLQDU\�(GLWLRQ�1R������0D\���WK��������
Cuba. (1982).
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In 1998 the Ministry of Science, Technology and Environment issued Res-
olution No. 25, Rules; “Authorization for Practices associated with the use of 
Ionizing Radiations” 5. This Resolution, in force until 28 September, 2012, es-
tablished the technical and administrative requirements, applicable to anyone 
who intended to use radioactive sources in the country.

The ranking of practices in four categories, differentiated by the complexi-
ty of the operations with the sources they were ascribed to, were the criteria to 
determine the type of authorization each practice required; as well as for the 
information to submit to CNSN in support of applications; and for the period 
of validity of the authorization. The most complex practices were assigned cat-
egories 1 and 2; the average complexity category 3; and the least complex cat-
egory 4; as shown by the example in the following table:

category practice Modality of 
Authorization

terms of 
validity

I
Irradiation facilities
Production of radioisotopes
Radioactive waste management

Institutional
Licence 2 years

II

Industrial Radiography
Radiotherapy
Nuclear Medicine
Technical Services

III

RX for package control
Open sources for research
Analytical Techniques
RIA

Registration 4 years

IV Sources in education 1RWL¿FDWLRQ Unlimited

Since 1998 the authorization process was carried out by CNSN, with the 
support of the regional offices of CITMA in Camagüey, Cienfuegos and Hol-
guin, territories that for historical reasons since the 80s had specialists in nu-
clear safety and, in that sense in 1998 date of the Resolution No. 25/98, these 
delegations were empowered by CITMA to grant, amend, modify, suspend 
and revoke authorizations at the territories under their jurisdiction.

 5 Ministry of Science Technology and Environment, Resolution No. 25/98 CITMA Rules 
³$XWKRUL]DWLRQ�IRU�3UDFWLFHV�DVVRFLDWHG�ZLWK�WKH�XVH�RI�,RQL]LQJ�5DGLDWLRQV´��2I¿FLDO�*D]HWWH�RI�WKH�
Republic of Cuba. Ordinary Edition No. 35, June 9th, 1998, Cuba (1998).
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In 2006, in accordance with the CNSN Strategy for development, review 
and update of the national regulations; a review of that Resolution No. 25/98 
was conducted, considering the experience of several years of implementa-
tion, the new rules of the International Atomic Energy Agency and the recom-
mendations of foreign experts; and showed a need for modification in order to 
perform a set of changes to ensure the uniformity of the process in the coun-
try, and effective and agile review and assessment, consistent with the rest of 
the processes run by CNSN in exercising its functions.

Therefore, in 2008 began the amendment and drafting process for an up-
dated Rule on authorizations, having an end by 2011 with the issuance of CIT-
MA’s Resolution No. 334/2011 “Rules on Notification and Authorization of 
Practices and Activities associated with the Use of Sources of Ionizing Radia-
tions”, which entered into force on September 28th, 2012.

Approach of the new authorization process
Resolution No. 334/2011 of CITMA “Rules on Notification and Authoriza-

tion of Practices and Activities associated with the Use of Sources of Ionizing 
Radiations” dated December 29th, 2011, involves a set of changes in various 
aspects of the authorizations.

The power to grant authorizations was assigned only to the Director of 
CNSN, (which included the bases for refusal, renewal, amendment, suspen-
sion and revocation), based on the judgments of CNSN specialists and of the 
Territorial Delegations of CITMA in Cienfuegos and Holguin, which had tech-
nically competent personnel; attaining the harmony, uniformity and control 
required by the process at the national level, in line with the provisions of De-
cree-Law No. 207 “On the Use of Nuclear Energy” 6 dated February 14th, 2000 
which required that the authorizations had to be granted by the CNSN.

A new concept; Notification, is introduced, as well as a new procedure and 
format for submission to the Regulatory Authority. Before, in CITMA’s Reso-
lution No. 25/98; notification was considered a type of authorization, whilst 
the new rules establish:

ARTICLE 11: Any natural or legal person having sources, or that intend to 
engage in an activity or practice involving the use of radioactive sources, must 
notify the Regulatory Authority, as provided in Appendix No. 1 hereto.

ARTICLE 13: In case of any practice or activity requiring authorization in 
accordance with the provisions of these Rules; the action of notification shall 
be made together with action of application for authorization, in accordance 
with Annex 2 hereto.

This new concept of Notification, the simplest way of regulatory control, is 
in line with the recommendations of the International Atomic Energy Agency 

 6� &RXQFLO�RI�6WDWH��'HFUHH�/DZ�1R������³2Q�WKH�8VH�RI�1XFOHDU�(QHUJ\´��2I¿FLDO�*D]HWWH�RI�
the Republic of Cuba, Ordinary Edition No. 20 of 14th, February 2000. Cuba. (2000).
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(IAEA) and based on that, the following practices shall be subject to notifica-
tion; not requiring authorization:

Ŀ�7KH�XVH�RI�VHDOHG�DQG�XQVHDOHG�VRXUFHV�ZLWK�DFWLYLWLHV�KLJKHU�WKDQ�WKH�
exemption levels but lower than the corresponding to Category 5

Ŀ�7KH�WUDQVIHU�RI�VHDOHG�DQG�XQVHDOHG�VRXUFHV�LQ�&DWHJRULHV���DQG��
Ŀ�7KH�WUDQVIHU�RI�UDGLDWLRQ�JHQHUDWLQJ�HTXLSPHQW
The criteria for categorization of practices are eliminated. Instead, crite-

ria are set for determining the type of authorization required (License or Reg-
istration), taking into account the source category (dangerousness), and the 
risk of the practice.

Categorization of radioactive sources is established; defining five catego-
ries of sources, Category 1 implies higher dangerousness and Category 5 less 
dangerousness, based on the value of source activity (Annex 3 of the Rules, 
based on IAEA’s RS-G-1.9 Categorization of radioactive sources 7).

This Resolution establishes authorization modes; License, Registration 
and Permits as follow:

License

According to the criteria considered, the License is the document by which 
the CNSN may authorize; the execution of practices involving the use of the 
most dangerous sources; and operating procedures that are the most com-
plex; as well as the conduction of source servicing; and the phases of construc-
tion, operation, and decommissioning of facilities. In this regard, source ser-
vicing, and the scope of each phase are defined as follows:

ARTICLE 27: The construction phase includes the design, construction 
and installation of the facility where the sources are used. This license in-
cludes conducting the acceptance testing and commissioning of equipment 
and systems of the facility.

ARTICLE 28: The operation stage involves performing the work foreseen 
in the implementation of a practice.

ARTICLE 29: The decommissioning stage includes the decontamination 
and dismantling to be undertaken when the goal is to cease the conduction of 
a practice at a given facility.

ARTICLE 35 - Services, to sources, such as the following, shall be to Tech-
nical Service License: Loading and reloading; maintenance and repair; assem-
bly, disassembly and installation of equipment containing sources; leak-tight-
ness test of sealed sources; and calibration or audits radiation beams.

 7 International Atomic Energy Agency, RS.G-1.9, Categorization of Radioactive Sources, 
Vienna. (2009).
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Registration

The Registration authorizes the execution of practices in which safety is 
ensured by the design of the facility, and the sources involved are of low dan-
gerousness.

Practices such as the following, require registration: assembly, distribu-
tion and removal of smoke detectors, nuclear medicine techniques, including 
in vitro, and the use of fixed X-ray equipment, among others.

Permit

The Permit authorizes the execution of the activities related to the imple-
mentation of a specific practice. The permits are defined as follows:

Modification Permit: For the realization of changes of technological or 
constructive nature at the facilities and equipment; or other changes having 
an impact on the safety of the practice. The application is submitted prior to 
initiation of the projected changes.

Import Permit: For introduction of sources into the country.
Export Permit: For sending sources abroad.
Transfer Permit: For the transfer of sources in categories 1, 2 and 3, among 

entities under regulatory control.
The documentation required for applying for import and export permits 

is based on the IAEA’s Code of Conduct on the Safety and Security of radio-
active sources; and on its complementary Guidelines on imports and exports.

The Transfer Permit may be applied for by the transferring entity or by the 
recipient entity. And in case the sources would return to the originally trans-
ferring entity; a new application for a Transfer Permit, must be initiated.

The validity of authorizations; was earlier; and is at present; as follows:

Resolution 25/98 CITMA Resolution 334/2011 CITMA

License- 2 years License- 5 years

Registration - 4 years Registration - 10 years

The experience in this process showed the terms of validity of 2 years and 
4 years, only generated a higher charge of administrative work. The extension 
of the validity terms would not imply less regulatory control whatsoever; sin-
ce the reinforcement of this control is associated with the inspection regime 
imposed to the holder, and determined not only by the dangerousness of the 
practice, but also by the risks of the practice.

Considering that, within the term of validity of the authorizations, chang-
es of diverse nature might occur, with respect to what was authorized, it is re-
quired that the holder of an authorization shall send written communications, 
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to the Regulatory Authority; on the changes occurred or intended; with regard 
to items such as:

Ŀ�/HJDO�UHSUHVHQWDWLYH�RI�WKH�DXWKRUL]HG�HQWLW\
Ŀ�/HJDO�DGGUHVV�RI�WKH�DXWKRUL]HG�HQWLW\
Ŀ�5DGLDWLRQ�3URWHFWLRQ�2IILFLDO
Ŀ�,QYHQWRU\�RI�VRXUFHV
Ŀ�$XWKRUL]HG�RSHUDWLRQV
Ŀ�3HUVRQQHO�LQYROYHG�LQ�WKH�SUDFWLFH
Ŀ�6DIHW\�ILOH�RI�WKH�SUDFWLFH

These may lead to corresponding amendments to the authorizations, de-
pending on whether the proposed changes are accepted or rejected.

One aspect of great importance from the technical point of view is the in-
clusion of the Safety File (Report) of the practice, as a part of the documen-
tation submitted for the original application and for renewal of an authoriza-
tion. This document covers the safety documentation for the useful life of the 
facility.

Likewise, the fact of requiring submission of information regarding the 
personnel, as a part of the information submitted for authorization applica-
tion, and in accordance with the legislation on selection, training, and autho-
rization of personnel conducting practices that involve the use of ionizing ra-
diations 8; links the process for authorization of the practices with the one for 
authorization of personnel, which allows a comprehensive evaluation.

And; last, but not least; it should be mentioned; the establishment, for the 
first time, of a procedure on non-conformances in case of denial of authoriza-
tions; as well as the specification of the authority empowered for suspending 
or revoking authorizations, issues that were not specifically regulated before:

ARTICLE 68: A decision made by the CNSN for refusal, suspension or re-
vocation of an authorization; may be appealed, within ten (10) working days 
following the date of notification of the decision; to the General Director of the 
Office for Environmental Regulation and Nuclear Safety.

ARTICLE 69: The General Director of the Office for Environmental Regu-
lation and Nuclear Safety must resolve the appeal within fifteen (15) working 
days following the date of receipt.

During these two years, the proper implementation of CITMA’s Resolu-
tion 334/2011 has been a challenge for the CNSN and for the regulated parties 
as well. Either way it is an important contribution to the improvement of the 
regulatory control in order to attain safety in the use of sources of ionizing ra-
diations in Cuba.

 8  Ministry of Science Technology and Environment; and Ministry of Health; Joint Reso-
lution CITMA-MINSAP; “Rules for the Selection, Training and Authorization of Personnel con-
GXFWLQJ�3UDFWLFHV�$VVRFLDWHG�ZLWK�WKH�8VH�RI�5DGLRDFWLYH�6RXUFHV´��2I¿FLDO�*D]HWWH�1R������0DUFK�
24th, 2004, Cuba (2004).
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conclusions
The CNSN, with over 20 years’ experience as regulatory authority in the 

nuclear field in the country, has gone through several stages in terms of tech-
nical criteria and procedures governing the authorization process as the start-
ing point for regulatory control.

The results of the implementation of the authorization process, as well as 
the best international practices and recommendations, have enabled the con-
tinuous improvement of the process, adjusted to the national regulatory re-
gime.

The new rules are intended, among other things, to; improve the user - 
regulator interface, implementing reasonably simple procedures, avoiding 
unnecessary delays to applicants and to the Regulatory Authority; in the in-
terests of an efficient and effective control.
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and itS relevanCe for the nuClear 

SeCtor

By Tobias Heldt 1

abstract
CSR has been gaining more and more importance in recent years, togeth-

er with reporting initiatives and other attempts to create a more responsible 
business attitude. It often, however, remains mere window dressing, lacking 
a clear legal foundation. This paper will discuss some foundations of the CSR 
movement and position it into the context of governance of the nuclear sec-
tor. What can CSR contribute to the nuclear sector to increase the acceptabil-
ity of nuclear and also enhance the regulatory framework for nuclear safety 
and environmental protection? It will be analysed how to strengthen CSR by 
giving it a more legal format. Can CSR become more enforceable and play a 
bigger role in steering businesses’ behaviour? This will also lead to questions 
concerning the internal structures of companies and how the right incentives 
within a corporation should be set, inspired by findings from CSR and Corpo-
rate Governance.

introduction
There is no common approach within the European Union with regard to 

nuclear energy production. According to article 194 TFEU, Member States are 
free to determine their energy policies which results in a split within the Eu-
ropean Union between nuclear and non-nuclear countries. Whilst there are 
currently 131 nuclear power plants in operation in the European Union, some 

 1 7RELDV�+HOGW� LV� 3K�'��5HVHDUFKHU� DW�0DDVWULFKW�8QLYHUVLW\� DQG� DOVR� DI¿OLDWHG� WR� 6&.�&(1� DV�
Legal Adviser.
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Member States have decided to phase out nuclear energy, contrary to others 
that still rely heavily on nuclear energy. This split leads to diverging interests 
within the European Union and the need to accommodate these interests by 
providing a robust legal framework, taking into account the different inter-
ests at stake.

Intervention from the European Union in this area is a sensitive issue be-
cause it triggers discussions on national sovereignty and governance of such a 
complex regional institution as the European Union with its Member States. 
Governance has been a hot topic in the last couple of years and different no-
tions of governance have been the subject of a broad range of literature 2. An 
important point to keep in mind when discussing governance and the differ-
ent interests of Member States is that in times of globalization the old percep-
tions are no longer workable. Static hierarchical structures with national con-
stitutions at the top have to be reconsidered, taking sufficient account of the 
influence of different actors at different levels. Taking this broader view en-
ables to grasp the ‘multi-layered dynamics of power exercise and policy mak-
ing beyond a narrow, rigid and national structure’ 3. In the beginning of the 
creation of the European Community, the Member States might not have been 
aware of such revolutionary changes that the process of European integration 
would bring with it over the following decades. Notions of sovereignty, de-
mocracy and the rule of law have been under a constant process of revision 
since the founding treaties were signed 4.

The constitutional plurality that currently exists within the European 
Union can be approached in two ways: On the one hand, one can argue that 
the plurality is something that needs to be overcome, and will eventually be 
substituted by one European Constitution. On the other hand, the plurality of 
constitutions could be regarded as an inherent part of the European Union. 
Every initiative coming from the European Union would have to take this di-
versity into account when designing its policies and legislative instruments 5. 
As tools to achieve this, the use of soft law shall not be underestimated. The 
guiding and persuasive character of soft law, can have its advantages over co-
ercive hard law tools 6. Non-binding instruments can develop over time more 
legal force and bind relevant actors, be it on a political, social or moral level 7.

As an example for good governance of different interests at stake, the 
means of the Open Method of Coordination can be mentioned where inter-
governmental aspects have been combined with supranational ones. Such a 
compromise allows striking a balance between national interests and region-

 2 Treib, Bähr and Falkner 2007, p. 1.
 3 Popelier and Vandenbruwaene 2014, p. 225.
 4 Popelier 2014, p. 300.
 5 6LPRQFLQL�������S������
 6 6WHIDQ�������S������
 7 Ibid���S������
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al cooperation, allowing to overcome hesitations of national Member States 
to give up sovereign competences. The coordination of national policies can 
create learning effects which have an added value compared to individual and 
isolated national actions. Creating ‘European knowledge’ can be used to legiti-
mize European solutions 8. CSR could be used as a similar tool to allow adjust-
ing the different interests at stake by starting with less coercive mechanisms 
and create an environment that allows and supports eventual hardening mi-
gration of best practices.

In times of increasing anti-EU attitudes amongst people there is a need to 
increase the legitimacy of the European Union and to bring civil society closer 
to the decision making in Brussels 9. This is even more so in the nuclear sector, 
given the fading support from the public for nuclear power generation in light 
of the Fukushima accident. The civil society should be given an important role 
to play to enable a dynamic interplay of different actors involved which can 
lead to more dialectics 10.

Next to illustrating some key considerations about Corporate Social Re-
sponsibility, this paper will also analyse how Corporate Social Responsibility 
can contribute to the challenge of facilitating a dialogue between the different 
actors in the nuclear sector and at the same time play its role to enhance its 
regulatory framework. The aim should be not only to make it more inclusive 
and transparent, but also to ensure better compliance and thereby guarantee-
ing a higher degree of nuclear safety and environmental protection in the EU.

the role of Corporate Social responsibility (CSr)
A company is established to make profit. This is one of the basic assump-

tions in business life. Not only Friedman would fully support this statement. 
However, originally profits were regarded as reasonable profits, and not prof-
its at all expenses. Nevertheless this concept developed into the pure maximi-
zation of profits 11. As a counterweight to this, CSR has been developed, intro-
ducing other consideration than pure profit maximization. In the last years, 
a multitude of initiatives in this regard has been brought forward. Examples 
entail the UN Global Compact, the OECD Guidelines for Multinational En-
terprises or the Global Reporting Initiative, only to mention a few. However, 
this contribution will not focus on these initiatives but will rather try to de-
duce some general trends and approaches that can be helpful for the theme of 
the paper.

 8 Jacobsson 2004, p. 357 ff.
 9 .RKOHU�.RFK�������S������
 10 6LPRQFLQL�������S����������
 11 Okpara and Idowu 2013, p. 5.
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CSr - some basic considerations
When discussing CSR and its merits, the starting point is to understand 

what CSR actually entails and what the added value of it can be. With regard 
to a possible definition, there is not one universal one that can be identified 
in academic literature. It has also been pointed out that there is a general dif-
ficulty with definitions because it can create confusion due to the diverging 
meaning of words used in such definitions 12. What is safe to say is that CSR is 
a very dynamic concept and it is influenced by different aspects and entangled 
in a multi-layered network 13. It is continuously changing and part of nation-
al and international governance 14. Strong influences that can be identified are 
managerial strategy and discretion, politics and ideological concerns 15. CSR 
can due to the multitude of influences and shaping forces be termed a holistic 
approach or an umbrella concept 16.

One underlying premise of CSR is that different actors operate in a spir-
it of mutual responsiveness 17. Businesses should be accountable to a broad 
range of actors and not only to its board of directors. This requires the cre-
ation of new layers of checks and balances to achieve true CSR 18. Viewing CSR 
from this angle allows to use it as a tool to increase accountability, compliance 
and enforcement. An opportunity that also could play its role in the nuclear 
sector, as will be discussed in other sections of this contribution.

It also has been pointed out in literature, that an essential part of CSR is 
that it entails a self-regulatory component. Taking into account ethical issues 
and a broad range of factors such as, amongst others, human rights and en-
vironmental protection, companies commit to a form of ‘corporate self-regu-
lation’ 19. The process of CSR entails the incorporation of the wishes of stake-
holders into the management and decision making process of a corporation 20. 
Social, ecological and economic consideration have to be truly integrated into 
the business so that they become the company’s true core 21.

Criticism against CSR, or a potential disadvantage of it could be that it 
is sometimes regarded as green washing or mere marketing, a mere issue of 
public relations 22. Such a view marginalizes CSR and reduces its potential 

 12 6LWQLNRY�������S������
 13 Wesley et al.�������S���������6LWQLNRY�������S������
 14 6LWQLNRY�������S������
 15 Wesley et al. 2013, p. 43.
 16 Wesley et al. 2013, p. 35; Sitnikov 2013, p. 113 ff.; Matten and Moon 2008, p. 405.
 17 Matten and Moon 2008, p. 407.
 18 Acquier et al.�������S������
 19 Okpara and Idowu 2013, p. 4.
 20 Ibid.
 21 6FKPLGSHWHU�������S������
 22 Sitnikov 2013, p. 117+118.
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reach and capacity. A hurdle, however, that needs to be overcome to achieve a 
meaningful application of CSR, is the notion that society and economy are in 
conflict with each other 23. A new approach of CSR could create truly sustain-
able development, both fostering the competitive potential of industry and 
protecting the interests of future generations at the same time 24. CSR has to 
be regarded as creating value by being proactive and focussing on future op-
portunities. One needs to turn a ‘purely defensive compliance-oriented form 
of responsibility into an all-encompassing proactive and opportunity-orient-
ed view of CSR’ 25.

Main motivations to commit to CSr
Since the first initiatives focussing on CSR there has always been the ques-

tion of why companies should engage in it and whether it would provide an 
added value for them. Okpara and Idowu identify four main motivations from 
companies to engage themselves in CSR: company repu tation and legitimacy, 
cost and risk reduction, competitive advantage, and value creation by estab-
lishing synergies with stakeholders 26. These motivations can also be linked to 
some extent. Strengthening one’s repu tation and legitimacy can also help to 
create new business opportunities and winning more customers, thereby ul-
timately also increasing shareholder value. A possible tool to increase one’s 
repu tation is increased dissemination of information about a firms environ-
mental and social performance. Having a good record with regard to CSR can 
also facilitate the attraction of more capital. This can be one of the competitive 
advantages that a firm can motivate to engage in CSR in the first place. Part 
of such a competitive advantage can be for example the fact that stakeholders 
will be more inclined to support the interests of the company if it is acting in 
an acceptable, socially responsible way 27. Another interesting aspect brought 
forward by Porter, is that a responsible company might also be seen as a bet-
ter employer by offering better working conditions due to increased monitor-
ing and maintenance. This would provide an advantage in recruiting and re-
taining skilled employees 28.

Another line of argumentation focuses more on the ethical component in 
CSR. Such an approach means putting ethical values at the forefront and not 
concerns to profit from CSR. This however does not mean that this always 
has to be bad for a company’s profits. It simply establishes that in certain cas-

 23 6FKPLGSHWHU�������S������
 24 Ibid���S������
 25 Ibid., p. 175.
 26 Okpara and Idowu 2013, p. 13; 6FKPLGSHWHU�������S������
 27 Okpara and Idowu 2013, p. 8 ff.
 28 Porter 1995, p. 101.
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es profit considerations can be outweighed by ethical motivations 29. This is 
needed because if a company would only engage in CSR when it seems to be 
worthwhile for financial performance, this can lead to a lack of trust and a dis-
belief amongst stakeholders that the company is taking its CSR commitments 
seriously 30.

There are studies that indeed provide some evidence that CSR can be of 
added value for companies and does deliver some tangible positive outcomes 
with regard to business performance. This can be seen together with claims 
such as the one that the basic starting point for CSR is that acting socially re-
sponsible is in the very interest of the company if one takes an angle beyond 
short termism 31. In the past CSR used to be approached from a moral angle, 
but it is now reconceptualised on a more rational, profit oriented basis 32. A 
commitment to CSR can indeed lead to an increase in a company’s econom-
ic performance 33.

european approach to CSr - voluntary vs. binding
A characterizing feature of the current societal and economic situation is 

that markets have been globalized whilst checks and balances did not follow 
this trend entirely. Also with regard to CSR it can be said that it still relies too 
much on national approaches and the belief on effective national regulatory 
regimes 34. This flaw could be remedied by taking a more regional approach, 
as for example within the European Union. The European Union seems to be 
a region that is homogeneous enough for such a development and could be-
come the forerunner in a true commitment to CSR. This would also have ad-
vantages in terms of comparability. It has been pointed out in literature that 
complying with international standards makes comparison possible and facil-
itates international dialogue 35. Consequently, we should at least on a region-
al level strive for one universal version of CSR within the European Union and 
not stick to national approaches. Matten and Moon raised one caveat with re-
gard to such a European approach by asking the question whether CSR actual-
ly can be conceptualized at an EU level or whether it is too much dependent on 
national cultural values 36. When structuring a European policy on CSR such 
considerations have to be taken into account to increase the feasibility of one 
European solution.

 29 Frederiksen and Nielsen 2013, p. 19.
 30 Ibid., p. 21.
 31 Okpara and Idowu 2013, p. 8.
 32 Wesley et al. 2013, p. 36.
 33 5DKLP�DQG�1DVUXOODK�������S������
 34 3DOD]]R�DQG�6FKHUHU�������S������
 35 5DKLP�DQG�1DVUXOODK�������S������
 36 Matten and Moon 2008, p. 407.



141

Corporate Social Responsibility (CSR) and its relevance...

European institution have always been a driving force with regard to an 
agenda for CSR within the European Union 37. Three recent documents give 
a good overview of the European approach to CSR and main considerations 
at stake. These are the Commission Communication on CSR from 2011 38 and 
two reports from the European Parliament dating from 2013 39. These docu-
ments present CSR and its potential along similar lines as the academic litera-
ture. In its communication the European Commission also recognizes the im-
portance of incentivizing corporations by market rewards to commit to good 
business conduct 40. CSR can only play a meaningful role if it is translated into 
tangible advantages for businesses. To enable such rewards, however, better 
information for consumers will be necessary to allow them to make informed 
choices 41. Also the Commission recognizes the potential of CSR to provide 
repu tational benefits for companies engaging in it 42. In its opinion to the Par-
liament’s report, the Committee of Legal Affairs further pointed at the need 
for more dialectics. More exchange and dialogue between civil society and in-
dustry can increase the common knowledge base and come up with common 
strategies 43.

With regard to the question of whether CSR should be a mere voluntary 
initiative or be structured within a binding framework, differing opinions can 
be identified. Whilst some authors claim that a regulatory framework can help 
to create business cases for CSR, others remain sceptical about introducing a 
binding element, preferring to stick to voluntary approaches 44. Taking a look 
at the Member States, a mixed picture shows itself. In some Member States 
non-binding initiatives and codes coexist with binding laws and regulation 45. 
The crucial challenge is to find the optimal mix between traditional ways of 
prescriptive regulation and leaving it completely to the corporate actors. It 
will be the right mix has the best chances of successful alignment of public in-
terest consideration with corporate interest.

In 2002 the European Parliament stated that ‘there is increasing consen-
sus that the starting point must be a voluntary approach, without removing 
the possibility of regulation where appropriate’ 46. In the most recent Com-
munication from the Commission it underlines the importance of regulatory 
measures that can ‘create an environment more conducive to enterprises vol-

 37 5DKLP�DQG�1DVUXOODK�������S������
 38� &20�����������¿QDO�
 39 A7-0017/2013; A7-0023/2013.
 40 &20�����������¿QDO��S����
 41 Ibid., p. 10.
 42 A7-0017/2013, p. 12.
 43 Ibid., p. 27.
 44 Okpara and Idowu 2013, p. 6.
 45 5DKLP�DQG�1DVUXOODK�������S������
 46 3�B7$�����������
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untarily meeting their social responsibility’ 47. Whilst still displaying a reliance 
on voluntary commitment from the enterprises, the focus on creating a regu-
latory environment to stimulate this shows arguably a more legal approach. 
This change is also in line with observations from Zandvliet who points out 
that there has been some reluctance over the last couple of years from the 
Commission to come up with legislation in the area of CSR, but that in the 
more recent years the Commission was prepared to make CSR more binding, 
thereby departing from an exclusively voluntary approach 48.

Looking at the new definition of CSR in the Commission’s communica-
tion, this trend does also find some support. Before the Communication in 
2010, the Commission defined CSR as ‘a concept whereby companies inte-
grate social and environmental concerns in their business operations and in 
their interaction with their stakeholders on a voluntary basis’ 49. The new defi-
nition defines CSR as ‘the responsibility of enterprises for their impacts on so-
ciety’ 50. The voluntary component thus is not an explicit part of the definition 
anymore. The European Parliament welcomes the new definition because it 
‘does away with the dichotomy between voluntary and compulsory approach-
es’ 51, but is nonetheless of the opinion that CSR should remain voluntary 52. 
Whilst one can argue about the degree to which the new definition favours a 
voluntary or a more binding approach, what is clear is that it changes the fo-
cus by putting. CSR at the core of a company’s operation 53. This is essential to 
enhance the level of CSR from a marketing tool to a real commitment 54.

does it pay to be green? the porter hypothesis
CSR puts a multitude of considerations into the focus beyond pure eco-

nomical ones. Also environmental performance is one of these aspects. Espe-
cially in the nuclear sector this is of importance. The question that then aris-
es is whether stricter regulation to enhance environmental performance could 
have an advantage for the corporation that undergo such changes. In other 
words, what are advantages of stricter regulation that could result from taking 
CSR more serious. The following section will therefore discuss the Porter Hy-
pothesis and its relevance in the field of Corporate Social Responsibility. This 
hypothesis claims that stricter regulation can provide comparative advantages 
to the industry. There is ample literature about the Porter hypothesis and the 

 47 &20�����������¿QDO��S����
 48 Zandvliet 2011, p. 1.
 49 &20�����������
 50 &20�����������¿QDO��S����
 51 A7-0017/2013, p. 4.
 52 Ibid., p. 12.
 53 Mullerat 2013, p. 15.
 54 $�������������S����
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following section does not claim to provide an exhaustive analysis of it mer-
its and theoretical foundations. Papers referenced are only used as an illustra-
tion of the different aspects of the Porter Hypothesis and the author does not 
aim to assess the methodology used in the respective papers. Rather it will be 
tried to deduce some core elements from the discussion that has been going 
on in the last years and to take some lessons from it concerning the design of 
incentivizing instruments for the nuclear sector to increase nuclear safety and 
clarify the potential of CSR.

foundations of the porter hypothesis
In 1990, Michael Porter presented in his article on ‘The Competitive Ad-

vantage of Nations’ the idea that ‘strict government regulations can promote 
competitive advantage by stimulating and upgrading domestic demand’ 55. In 
a short essay one year later he gave the examples of air pollution control in 
Germany and regulation against pesticides and environmental damage in the 
US to show that in areas with very strict regulations these two countries were 
leading in terms of innovation 56.

In a joint article with Claas van der Linde, we can find some more detailed 
explanation of the Porter Hypothesis. The argument that was made in that ar-
ticle is that an increased competitiveness can be the result of strict environ-
mental regulations. These ‘innovation offsets’ would not only reduce the fi-
nancial burden that results from compliance with such regulation, but could 
even outweigh these costs by being translated into an advantage compared 
with competing firms 57. As an explanation for this phenomenon the authors 
explained that companies would not always by themselves make the best de-
cisions. The authors presented a selection of case studies which supported 
their claims. They emphasized that ‘the actual process of dynamic competition 
is characterized by changing technological opportunities coupled with high-
ly incomplete information, organizational inertia and control problems re-
flecting the difficulty of aligning individual, group and corporate incentives’ 58. 
This can be overcome by suitably designed environmental regulation, which 
can lead to a couple of advantages amongst which raising awareness of re-
source inefficiencies, increasing certainty for investments and creating fur-
ther pressure to enhance dynamic efficiency 59. With regard to the question of 
how properly designed regulation looks like, Porter and van der Linde bring 
forward three main aspects: First of all, in the choice of regulatory instru-
ments, as much flexibility as possible should be left with the industry in their 

 55 3RUWHU�������S�����
 56 Porter 1991.
 57 3RUWHU�DQG�YDQ�GHU�/LQGH�������S�����
 58 Ibid., p. 99.
 59 3RUWHU�DQG�YDQ�GHU�/LQGH��S���������
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choice how to achieve innovation 60. This goes together with another prereq-
uisite mentioned by Porter already in the early 1990’s, that regulation should 
be outcome-based 61. Next to this, continuous improvement should be aimed 
at, rather than prescribing a regulatory status quo which would hinder further 
innovation. Set goals need furthermore to be clearly defined and there shall 
be as little uncertainty as possible during the regulatory process 62. Complying 
with the principles laid out in their article would then allow to overcome the 
environmental protection and industrial performance dichotomy by promot-
ing both factors at the same time 63.

reception of the porter hypothesis
One of the most considered criticism against the Porter hypothesis was 

brought forward by Palmer, Oates and Portney 64. As a general point they crit-
icize that the empirical evidence that has been brought forward to support the 
Porter Hypothesis is not really convincing. Given the multitude of firms which 
are subject to environmental regulation, they state that it is not of any surprise 
to find examples amongst these firms where strict environmental regulation 
had its advantages 65.

Further they question the view of Porter and van der Linde that compa-
nies would in a systematic way ignore possibilities for enhancing innovations 
and question that government regulation is indeed needed to help firms over-
come the ‘organizational inertia’ referred to by Porter and van der Linde 66. 
This is also supported by Xepapadeas and de Zeeuw who do not see the need 
for environmental policy to stimulate innovation because firms would recog-
nize this potential by themselves 67.

Taking away some weight of the mentioned criticism, Ambec and Lanoie 
point out that studies which had been made to reject the Porter Hypothesis 
did not allow to take into account the dynamic dimension of the Porter Hy-
pothesis. Further they recall that one underlying aspect of the Porter Hypoth-
esis is that the applied regulatory strategy does not rely on prescriptive reg-
ulation. Many of the studies criticizing the Porter Hypothesis, however, did 
look at situations in which command and control regulation was used 68. In 

 60 Ibid., p. 110.
 61 Porter 1991.
 62 Porter and van der Linde 1995, p. 110.
 63 Ibid.��S������
 64 3DOPHU��2DWHV�DQG�3RUWQH\������
 65 Ibid., p. 120.
 66 Ibid., p. 121+122.
 67 ;HSDSDGHDV�DQG�GH�=HHXZ�������S������
 68 $PEHF�DQG�/DQRLH��S�����
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their paper they conclude that better environmental performance can indeed 
be beneficial for firms 69.

Referring to Palmer, Oates and Portney 70 as the main critics against the 
Porter Hypothesis, who only accept it in situations of strategic behaviour of 
firms and in case companies do indeed overlook possible profits, Mohr and 
Saha provide some support for the Porter Hypothesis by stating that this view 
is too narrow 71. They criticize that studies which were used to disprove the 
Porter Hypothesis, were based on too simple assumptions as for example per-
fect competition which cannot be taken as granted and further do not take in-
to account possible social benefits 72.

As apparent from the previous paragraphs, the Porter Hypothesis has led 
to some debate in the last decades. Policy makers were often in favour of it, 
whilst economists mostly heavily criticized it 73. However, also amongst au-
thors that have been very critical with the Porter Hypothesis at least partial 
support can be identified, for example for the preference for incentivizing reg-
ulation 74. It seems that a more nuanced approach is needed and neither an un-
conditional adherence to nor an outright rejection of the Porter Hypothesis is 
of much added value for the further debate.

Jaffe and Palmer 75 pointed out that the Porter Hypothesis can be decom-
posed into three versions: A narrow one, a weak one and a strong one. The 
first entails that regulatory intervention can be more incentivizing for firms 
to innovate if based on flexible instruments and standards. The second ver-
sion entails that firms facing environmental regulation will invest resources 
into finding ways to fulfil the regulatory requirements at lower costs. Thereby 
the regulation will stimulate some environmental innovations. And lastly, the 
strong version claims that regulation will lead to innovation which outweighs 
the costs of complying with the regulation 76. As implicitly already discussed 
above, the strong version of the Porter Hypothesis has been heavily attacked 
in literature 77. However, more recent papers also find support for it 78. With re-
gard to the narrow version it can be said that this idea basically picks up the 
general notion of the better regulation movement with its call for more flexible 

 69 Ibid., p. 57.
 70 3DOPHU��2DWHV�DQG�3RUWQH\������
 71 0RKU�DQG�6DKD�������S������
 72 Ibid.��S������
 73 $PEHF�DQG�%DUOD�������S������
 74 3DOPHU��2DWHV�DQG�3RUWQH\�������S������
 75 Jaffe and Palmer 1997.
 76 Ibid., p. 610.
 77 See for example 3DOPHU��2DWHV�DQG�3RUWQH\������
 78 See for example Berman and Bui 2001; Alpay et al. 2002.
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regulatory instruments. The soft version of the Porter Hypothesis finds strong 
support in academic literature and is the most widely accepted version 79.

These different versions show that the Porter Hypothesis is of relevance 
for the debate at stake. It leads to a rethinking of regulatory practices and al-
so shows that if regulation is structured in the right way it can lead to increas-
es in innovation. For the discussion at stake in this paper especially the im-
portance of flexible environmental policy has to be highlighted in this regard 
because the use of CSR has the potential to come up with such redesigned reg-
ulatory intervention.

increasing the enforceability of CSr
As apparent from the discussions so far, CSR has the potential to broad-

en the horizon of corporate decision makers, enabling them to see the big-
ger picture. Nevertheless there remains the challenge of making commitments 
that have been made by the actors at stake more enforceable to have a more 
meaningful application of CSR. In the report of the European Parliament it 
is also stated that we need a robust legal framework that can support CSR 80. 
The Committee on Development highlighted that purely voluntary commit-
ments are not enough 81. CSR should be able to trigger enforceable obligations. 
If companies for example engage in wrong or misleading reporting, interested 
parties need to have a right of action against this to increase the enforceabil-
ity of CSR 82. With regard to the scope of the resulting obligations it has been 
argued that companies do not only owe an obligation to prevent harm from 
occurring, but should actually also strive to enhance the status quo, strength-
ening or possibly even creating positive rights 83. A further enhancement of 
nuclear safety and environmental protection in the nuclear sector would be 
a good example for this and will be discussed in later sections of this paper.

Shareholder versus stakeholder model
Before diving into ways how to give CSR stronger standing on the regula-

tory landscape, some short observations have to be made taking into account 
some foundational issues of Corporate Governance. When discussing differ-
ent actors at stake that are pursuing different interests and how to pursue 
these interests successfully, it is important to keep in mind the distinction be-
tween shareholders and stakeholders. The most simple definition of a share-
holder is ‘an individual, institution, firm, or other entity that owns shares in 

 79 See for example Lanoie et al. 2011; Ambec et al. 2013.
 80 $�������������S�����
 81 Ibid.��S�����
 82 Zandvliet 2011, p. 4.
 83 Frederiksen and Nielsen 2013, p. 29.
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a company’ 84. The term stakeholders can encompass a multitude of interest-
ed parties and a definition is less clear. It can be said, however that generally 
employees, suppliers, customers, local communities, interest groups and also 
society at large, including its environmental interests, could all be considered 
as stakeholders 85.

In literature different opinion on this distinction can be found. Some au-
thors strongly defend the shareholder model which puts interests of share-
holders into the focus of the corporate objective. It is argued that this is the 
most beneficial because putting shareholders’ interests into the centre will al-
so lead to achieving social goals 86. Other authors defend the stakeholder mod-
el, arguing that the shareholder model lacks both theoretical and practical jus-
tification 87. An interesting development in that regard can be seen in the UK. 
With its new Companies Act from 2006 it moved to what can be called an en-
lightened shareholder model, formally still adhering to the shareholder mod-
el, but allowing stronger consideration of stakeholder interests 88.

a legal approach - possible tools
To enhance the robustness of CSR, I am of the opinion that a more le-

gal approach to CSR is needed. This contribution has so far identified gener-
al trends in CSR and how it can provide an added value. It was also discussed 
how CSR has the potential to refocus regulatory approaches and rethink ex-
isting principles and objectives. The next step is to base CSR then in a robust 
legal framework. On the one hand this could mean making certain obliga-
tions which are currently voluntary obligatory. With regard to non-financial 
reporting this has also been done to some extent within the European Union 
and further developments are lying ahead 89. On the other hand, and this is an 
approach which deserves some further attention, one could check which le-
gal tools are currently already available and how they could be used to pursue 
CSR inspired objectives.

One possible route would be to use CSR to introduce more environmental 
principles into sectors where maybe in the past they have not been applied to 
such a broad extent. An example for this could be the Polluter Pays Principle. 
This principle has by now undoubtedly achieved a strong standing within the 
European Union, being even incorporated into the TFEU 90. Nevertheless its 
full effects might still remain to be fully realized and CSR could play a role in 

 84 Mallin 2009, p. 63.
 85 Ibid., p. 63 ff.
 86 See for example Jensen 2010.
 87 See for example Stout 2012.
 88 5DKLP�DQG�1DVUXOODK�������S������
 89 See for example European Commission Statement/14/124.
 90 Article 191(2) TFEU.
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this. As an example for this one could for example take an Irish case in which 
environmental principles seem to have trumped well established corporate 
law principles, when the Polluter Pays Principles was applied in such a way as 
to allow the piercing of the corporate veil 91. Especially interesting in this case 
is the importance attributed in the judgment to a Council recommendation 92. 
This shows the potential that softer instruments can have, if they are used as 
a supplementary way within a legal framework.

Another example how CSR could become more enforceable when used to-
gether with existing norms is given by Lambooij 93, using an example from 
Dutch law. Concerning the enforceability of desired conducts from business-
es, she nicely illustrates how codes of conducts can be used in a supplementa-
ry way to fill existing vague concepts in legal systems such as fairness or rea-
sonableness. If a company did not stick to its published code, such behaviour 
could for example then be scrutinized as misleading advertising under arti-
cle 6:194 of the Dutch Civil Code 94. This example ties in nicely with a decision 
from a German court in Munich from 2008. Concerning the bindingness of 
codes of conducts the court stated that even codes that are per se not binding, 
can create legal effects when a company voluntarily commits itself to comply 
with the code pursuant to §161 Aktiengesetz. Violations could even lead to the 
nullity of decisions already taken 95.

Also the way that companies are structured can have an influence on 
pushing for non-financial objectives. The German system of co-determination 
which gives employees, as an important group of stakeholders, influence over 
decision making, is a means to incorporate social responsibility into the every-
day decision making of a company 96. It is also important to create a business 
culture that allows sufficient influence of non-executives. Sticking to the area 
of corporate governance and company structures one can also point at share-
holder activism as a tool to create pressure to steer managers and companies’ 
decisions into certain directions. Shareholder resolutions can be submitted 
that strengthen social, ethical or environmental concerns.

CSr and the nuclear sector
Having discussed some ways in which the use of CSR could profit from 

combining it with a robust legal framework, I will turn now more specifical-
ly to the nuclear sector. The Committee on Employment and Social Affairs 

 91 Wicklow County Council v. Fenton [2002] IEHC 102.
 92 Council Recommendation 75/436/Euratom, ECSC, EEC; Note that a recommendation is 
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 93 Lambooij 2010.
 94 Ibid., p. 80 ff.
 95 OLG München 6th of August 2008, Az. 7 U 5628/07.
 96 Acquier et al.�������S������
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raised in its opinion on a resolution of the European Parliament on CSR the 
point that the economic crisis was the result of a lack in transparency, ac-
countability and responsibility 97. An analogy to this can be drawn by taking 
the Fukushima accident where similar errors were the cause of a fatal acci-
dent. Fukushima should consequently serve as an impetus to rethink certain 
aspects in the nuclear sector. Already Friedman stated that profits should be 
made in the framework of a rule of law, respecting the applicable legal frame-
work 98. CSR could be used to provide a check whether the nuclear sector com-
plies with accepted principles and if not could remedy these shortcomings.

One point to assess would for example be the issue of governance of the 
nuclear sector. As already pointed at in previous sections of this paper, the 
circumstances that we are living and companies are operating in has changed 
over the last decades. The predominant perception of governance from the 
20th century that focussed on national systems with governments at its cen-
tre cannot be upheld anymore. A new systems is developing ‘with public and 
private actors involved in multilevel governance networks with weak enforce-
ment mechanisms and lack of democratic control’ 99. The interaction of private 
and public actors can also be applied to the nuclear sector. This interaction 
and the way it is structured will also influence corporate legitimacy 100.

Closing the circle between governance and CSR, Wesley et al argue for a 
reconceptualization of CSR. It is a political phenomenon and all actions are 
being influenced by different factors and CSR should be regarded as a ‘gov-
ernable space’ 101. Business is linked with state and civil society and this has an 
effect on how it operates 102. Taking this angle entails the chance for the nucle-
ar sector to become more inclusive and transparent. The latter being especial-
ly important for companies to really benefit from a true commitment to CSR. 
Consumers need to know the good pupils of the class to be able to make rea-
soned decisions. Clearer labelling of electricity for example could implement 
the transparency requirement to allow consumers make well informed choic-
es for good companies.

Another area in which CSR considerations could enhance the status quo is 
the area of nuclear safety and environmental protection. Looking at the pream-
ble of the Euratom Treaty and its main goals, environmental protection does 
not seem to fit in there and seems not to be a competence that was originally 
foreseen by the founding fathers of the Treaty. In 1988 however the Court of 
Justice of the European Union in Land de Sarre 103 ruled that article 37 of the 

 97 $�������������S�����
 98 See Okpara and Kabongo 2013, p. 129.
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 100 Ibid.

 101 Wesley et al. 2013, p. 36.
 102 Sitnikov 2013, p. 117.
 103 Case 187/87.
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Euratom Treaty does confer ‘upon the Commission powers of some consid-
erable scope in order to protect population and the environment against the 
risks of nuclear contamination’ 104. The Court thus gave Euratom some compe-
tences in the field of environmental protection, however they seem to be limit-
ed. These limited competences of Euratom result in problems concerning the 
delineation of competences between the Euratom Treaty on the one hand, and 
the TFEU on the other which clearly is competent in the area of environmen-
tal protection 105. If we look at secondary legislation stemming from the Eura-
tom Treaty or the TFEU, the complexity of the issue becomes apparent. Cer-
tain TFEU Directives take the nuclear sector into account 106, others explicitly 
exclude it 107. Directives which are based on the Euratom Treaty do not explic-
itly refer to environmental protection. The Directive on Management of Spent 
Fuel and Radioactive Waste 108 or the Nuclear Safety Directive 109 for example 
only mention environmental protection in a rather indirect and incidental way 
in the respective preambles. The latter in its article 3(2) even defines nuclear 
safety without reference to environmental protection.

In the beginning of July, a revised version of the Safety Directive was ad-
opted 110. This step was hailed by Commissioner Öttinger as ‘a major contribu-
tion to enhancing the safety of nuclear installations and promoting a strong 
safety culture in Europe’ 111. Whilst the new Directive does make some im-
provements, it still does not go far enough. The finally adopted version is un-
fortunately less outspoken on some issues and less ambitious than the Draft 
proposal for a new Safety Directive 112. Clearer commitments were part of it 
and also the Commission would have gained more powers, taking away some 
competences from national Member States. This however was heavily crit-
icized by industry 113 and the final version of the revised Directive can be re-
garded as a softer version compared to the original draft. CSR could have a 
role to play to remedy these shortcoming. A more meaningful and binding 
reporting for example on environmental issues and safety-related measures 
could close some gaps which still exist in the revised Safety Directive. With re-
gard to the reluctance of national Member States to give up competences in 
the area of nuclear safety, an application of CSR principles to the nuclear sec-
tor could also help to mitigate these struggles. Starting with more informal 

 104 Ibid., para. 11.
 105 Montjoie 2012, p. 475.
 106 See for example Directive 2008/56/EC.
 107 See for example Directive 2004/35/EC.
 108 Council Directive 2011/70/Euratom.
 109 Council Directive 2009/71/Euratom.
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collaborations could lead to best practices in the area of nuclear safety and en-
able a more constructive and transparent learning process, leading to further 
harmonisation in the nuclear sector which is needed to accommodate the dif-
ferent interests at stake.

Conclusion
In 2007, Germany, Ireland, Hungary, Austria and Sweden stated in a joint 

declaration annexed to the Lisbon Treaty that ‘the core provisions of the Trea-
ty establishing the European Atomic Energy Community have not been sub-
stantially amended since its entry into force and need to be brought up to 
date’ 114, thereby calling for a revision of the Euratom Treaty. Such a revision is 
not on the agenda and other tools have to be identified to ensure that the nu-
clear sector develops along with changing circumstances, be they societal, eco-
nomical or environmental. This contribution used the angle of CSR to present 
one way how this could be achieved.

Laying out some general considerations, CSR was discussed as an upcom-
ing trend which has been gaining more and more importance over the last de-
cades. It has been recognized that CSR can provide an added value, be it in 
terms of a firm’s repu tation, cost savings or better possibilities to attract capi-
tal. An analysis of the Porter Hypothesis showed that stringent environmental 
regulation, if designed in the correct way, can contribute to increased innova-
tion. CSR could be used as a means to achieve this. With regard to the en-
forceability of CSR, a claim was made that CSR should get more “legal cloth-
ing” because it has its greatest potential if applied supplementary to a legal 
framework. It was also shown that CSR can serve to refocus corporate objec-
tives and facilitate the pursuit of non-economic objectives by already estab-
lished legal tools.

CSR is of relevance in the nuclear sector and can provide an impetus to re-
think some core principles and align it to changing preferences over time. The 
potential which this has to increase the robustness of the applicable regulatory 
framework and the acceptability of nuclear energy at the same time shall not 
be underestimated. If nuclear energy is to remain part of the European energy 
mix, certain key paradigms have to be reconsidered. Legally framed CSR can 
contribute its part to this challenge.
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Transparency and nuclear law:  
an InsTrumenTal perspecTIve

By Anoeska Buijze, Tijn Kortmann & Caroline Verwijs

1. Introduction

1.1. Transparency after Fukushima

In 2011 an earthquake at Sendai caused a tsunami striking the Japanese 
coast. This caused extensive damage to electricity networks, which eventual-
ly caused the cooling system of the Dai-ichi Nuclear Power Plants to fail and 
led to a meltdown in three of the six reactors. “The accident shook the pub-
lic’s faith in nuclear energy,” observed the Japanese evaluation report that was 
drafted after the incident, and it did not take long before calls for improved 
safety measures were heard 1.

The evaluation of the accident showed that Japan had been unprepared 
to deal with the combined consequences of the earthquake and the tsunami, 
but also revealed a lack of compliance with safety standards. In addition, the 
communication towards the general public in the aftermath of the event could 
have been better. The evaluation report especially refers to the quality of the 
information: the contents should be easier to understand. In addition, the 
Japanese observe that although communication is initially a one-way street, 
two-way communication must be established later to ensure that the informa-
tion needs of the population are actually met 2. This suggests that people have 
a specific need for certain information and pleads for a nuanced approach 
to the scope of transparency obligations: communicating useless information 
has little benefit, is a burden on the informant, and might – as we will discuss 

 1 http://www.guardian.co.uk/world/2011/may/11/japan-nuclear-power-expansion-
plans-abandoned.

 2 P. IX-1.
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later – create security risks. Recommendation 19 of the evaluation report en-
couraged the Japanese government to achieve the following 3:

Enhancement of communication relevant to the accident
Communication to residents in the surrounding area was diffi-

cult because communication tools were damaged by the large-scale 
earthquake. The subsequent information to residents in the sur-
rounding area and local governments was not always provided in 
a timely manner. The impact of radioactive materials on health and 
the radiological protection guidelines of the ICRP, which are the 
most important information for residents in the surrounding area 
and others, were not sufficiently explained. Japan focused mainly on 
making accurate facts publicly available to its citizens and has not 
sufficiently presented future outlooks on risk factors, which some-
times gave rise to concerns about future prospects.

Reflecting on the above issues, we will reinforce the adequate 
provision of information on the accident status and response, along 
with appropriate explanations of the effects of radiation to the resi-
dents in the vicinity. Also, we will keep in mind having the future out-
look on risk factors included in the information delivered while inci-
dents are still ongoing.

There was praise for Japan as well: “The Japanese Government, nucle-
ar regulators and operators have been extremely open in sharing information 
and answering the many questions of the mission to assist the world in learn-
ing lessons to improve nuclear safety” 4. The report emphasizes several times 
that the openness about the incident will allow the international community 
to learn from the accident in Japan, and to prevent similar incidents from oc-
curring in the future. Thus, transparency is important in two respects: it al-
lows the nuclear community to learn from mistakes, and will help the gener-
al public in dealing with the consequences of a nuclear accident. In addition, 
transparency is thought to promote norm compliance, and might increase the 
observance of safety standards.

In Europe, the accident in Fukushima prompted a strong legislative re-
sponse. The Commission issued a draft proposal to amend Directive 2009/71/
Euratom establishing a Community framework for the nuclear safety of nu-
clear installations. Transparency is a central element in the amended Direc-
tive 5. Under ‘Goals and objectives of the proposal’ the Commission indicates 
that one of the purposes of the amended Directive is ‘enhancing transparency 
on nuclear safety matters.’ It is assumed that transparency will lead to better 

 3 P. XII-10.
 4 IAEA Fact Finding Mission, p. 3.
 5 Council Directive 2014/87/EURATOM of 8 July 2014, amending Directive 2009/71/EU-

RATOM establishing a Community framework for the nuclear safety of nuclear installations.
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compliance with substantive safety standards 6. In addition, information-shar-
ing and peer reviews are thought to increase safety. “The exchange of informa-
tion and peer-reviews are an essential element to ensure the effective and con-
tinuous implementation of any safety regime.” 7.

When discussing transparency, the Commission argues that 8:

The existing provisions of Article 8 of the Nuclear Safety Direc-
tive are limited to generic requirements on public information. More-
over, this Article does not impose any obligation on the license hold-
er, who has the prime responsibility for nuclear safety. To fill these 
gaps, in the proposed amendment, the existing provisions are ex-
tended and specified. Thus, both competent regulatory authority and 
the license holder are required to develop a transparency strat-
egy, which covers information provision under normal operating 
conditions of nuclear installations as well as all communication in 
case of accident or abnormal event conditions. The role of the public 
is fully acknowledged through the requirement that it effectively par-
ticipates in the licensing process of nuclear installations. Recently or-
ganized exchanges with experts in the field have confirmed that the 
public has a very important role to play by being involved effectively 
in the decision-making procedures and that their view should be con-
sidered, taking into account the provisions of the Aarhus Convention.

In practice, the new transparency obligations are broadly defined, and 
give little guidance on what is required. Article 6 is amended and includes 
transparency obligations imposed on the operator towards the regulatory au-
thority. More notable are the changes to article 8, on transparency, where the 
amended Directive reads as follows:

Article 8
1. Member States shall ensure that up to date and timely infor-

mation in relation to nuclear safety of nuclear installations and re-
lated risks is made available to workers and the general public, with 
specific consideration to those living in the vicinity of a nuclear in-
stallation.

The obligation established in the first subparagraph includes 
ensuring that the competent regulatory authority and the license 
holders, within their fields of responsibility, develop, publish an im-
plement a transparency strategy covering, inter alia, informa-
tion on normal operating conditions of nuclear installations, non-

 6� &20�����������¿QDO��S����
 7� &20�����������¿QDO��S����
 8� &20�����������¿QDO��S����
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mandatory consultation activities with the workers and the general 
public and communication in case of abnormal events and accidents.

2. Information shall be made available to the public in accor-
dance with applicable Union and national legislation and interna-
tional obligations, provided that this does not jeopardize other over-
riding interests, such as security, recognized in national legislation 
or international obligations.

3.Member States shall ensure that the public shall be given early 
and effective opportunities to participate in the licensing process of 
nuclear installations, in accordance with relevant Union and nation-
al legislation and international obligations.

Chapter 2 of the Directive introduces a peer review procedure, which of 
course requires transparency towards the reviewers.

The accident in Fukushima thus inspired an increased interest in trans-
parency. But how transparency can increase safety remains unclear. The rec-
ommendations in the Japanese evaluation report are clear: people should get 
easier to comprehend information in the aftermath of an incident, so that they 
can better assess the situation for themselves, and take appropriate measures. 
Transparency in the wake of the accident provided learning opportunities that 
can reduce the risk of future accidents. The EU directive goes further. It in-
troduces the idea that operators should create a plan to communicate directly 
with citizens, both under normal operating conditions and when an incident 
occurs. This seems to be justified with the argument that the operator has the 
primary responsibility for the safety of a plant 9. However, the Directive does 
not clarify the exact purpose of the communication plans or their added value 
when compared to the communication plan of the regulatory authority. The 
Directive also emphasizes the idea that transparency will lead to better com-
pliance with safety regulations, and will therefore reduce the risk of new acci-
dents. Finally, transparency is important because the public must be allowed 
to participate in the licensing process, as required under Aarhus. One walks 
away from the Directive with the feeling the Commission has embraced trans-
parency as a panacea for safety problems in the nuclear industry.

The call for transparency that followed the incidents in Fukushima is un-
derstandable, but transparency has downsides as well. There is a tension be-
tween transparency and security: the availability of information to the gen-
eral public carries an intrinsic risk of this information being abused. Once 
information is out there, it is impossible to control its use, regardless of how 
noble one’s intentions were when releasing it. Access to information legisla-
tion tends to make allowances for this, and so does the amended nuclear safe-
ty Directive. Article 8(2) says information must be made available as long as 
this does not jeopardize, inter alia, security, but gives no explicit guidance on 

 9� &20�����������¿QDO��S����
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whether and how these interests must be balanced. In this contribution we 
unravel the tension between transparency, safety and security, and begin to 
resolve it. First, we refine the argument that transparency contributes to safe-
ty and at the same time poses a risk to security. We argue that certain kinds 
of transparency contribute to safety, and certain kinds of transparency pose 
a risk to security. Second, we will go into greater detail on the importance of 
transparency for improving safety and the nature of the risk posed to securi-
ty to be able to balance the interests better against each other and to come up 
with compromises that do justice to both these goals.

1.2. The importance of differentiating transparency obligations

Transparency is an elusive concept. In public law, it refers to the availabil-
ity, accessibility, and comprehensibility of government-held information. This 
leaves many questions unanswered: what information should be available, to 
whom, when, should public authorities provide it of their own accord or only 
when people request is, and is it acceptable to make exceptions to the princi-
ple that information should be available to the public? In EU law, the princi-
ple of transparency applies to a broad range of subjects: from granting access 
upon request to documents held by EU institutions to the general public, to 
not changing the terms of a procurement contract after it has been concluded. 
An extensive analysis of these obligations in EU law has shown that both the 
Union’s administrative authorities and the courts apply transparency obliga-
tions in an instrumental manner: the principle of transparency is broad, and 
requires further interpretation. In practice, EU requires only those obligations 
that contribute to the realization of legally recognized goals to be observed. 10.

Transparency is often lauded for its beneficial effects. Nuclear safety is 
only one item on a long list of commendable purposes that transparency is 
supposed to help realize: transparency promotes good governance, democ-
racy, access to education and foreign investment, and even helps to prevent 
hunger. The evidence for the positive consequences ranges from theoretical 
to anecdotal to empirical, and its excellent reputation appears to be mostly 
deserved. However, it does raise the question of how transparency can have 
such a wide variety of positive effects. We distinguish two main mechanisms 
through which transparency achieves those effects. First, transparency helps 
its targets to make better decisions. Informed decisions have a better chance 
of having the consequences the decision-maker was expecting to achieve. This 
holds true in a large variety of contexts, ranging from democratic decision-
making, where an informed public is of the essence, to economic decision-
making, where informed parties will be able to get a better deal, to decision-
making in the personal sphere, where the available information will impact 
educational, housing and health care choices people make. In that vein, the 

 10 Buijze 2013.
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European Court of Human Rights has ruled that article 2 ECHR includes a 
duty for public authorities to inform people about immediate dangers to their 
life 11. This last observation is mirrored in the conversations that took place in 
the aftermath of Fukushima: one of the points of criticism with regard to the 
communication towards the general public was that the official briefings fo-
cused too much on technical details about the accident and gave too little in-
formation on what citizens should actually keep in mind for evacuation 12.

Second, transparency allows outsiders to look into an organization and 
the way it is organized. When they see what is going on, they can then pro-
ceed to exert influence. Hence, transparency is a necessary – though not a 
sufficient – condition for both participation of the public and accountabili-
ty of actors. Like transparency, accountability and participation can be intro-
duced for several reasons. It is possible to distinguish two main lines of think-
ing, dependent on who benefits from accountability and participation. First, it 
is possible that they aim to empower outsiders. They can ensure that their in-
terests are taken into account, or that the observed party complies with rules 
that have been previously agreed upon. On the other hand, participation and 
accountability can also be beneficial to the observed party itself: it can prof-
it from the input provided by outsiders to improve the quality of its decisions. 
The idea is even more prominent with regard to accountability: by having its 
mistakes exposed and evaluated, the accountable party has the opportunity to 
learn and improve. We see both lines of thought in the debate that followed 
Fukushima. The nuclear industry itself profits from transparency because it 
helps “to find facts and identify initial lessons to be learned from the accident 
at TEPCO’s Fukushima Dai-ichi and promulgate this information across the 
world nuclear community” 13. That participation and accountability also pro-
tect outsiders’ interests is clearest in the EU’s references to the Aarhus doc-
trine, where participation and accountability are seen as tools to allow citizens 
to affect public decision-making.

To sum up: the positive effects attributed to transparency are brought 
about by two different mechanisms. Informed decisions are better decisions, 
and therefore transparency allows its targets to improve nearly all areas of 
their lives. In addition, transparency facilitates participation and accountabil-
ity, because it allows outsiders to see what is going on. This creates two main 
categories of transparency obligations. These categories can be further refined 
to allow for the different legal bases that transparency obligations have. Buijze 
did this for transparency obligations in EU law, distinguishing between trans-
parency obligations rooted in the principle of democracy, those necessary to 
guarantee the rights of economic actors to ensure the functioning of the Euro-

 11 Öneryildiz; Budayeva.
 12 Japanese report to the IAEA, p. IX-2.
 13 IAEA Fact Finding Mission, p. 3.
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pean common market, and those that can be derived from fundamental rights 
and comes up with six different categories of transparency obligations 14:

1) Obligations that allow citizens to partake in informed democratic deci-
sion-making

2) Obligations that allow citizens to hold public authorities accountable 
for their execution of the public will

3) Obligations that help economic actors make better informed decisions
4) Obligations that help economic actors assess the influence of public au-

thorities’ on the common market
5) Obligations that help human beings make decisions in areas that touch 

upon fundamental rights
6) Obligations that allow human beings to see whether public authorities 

respect fundamental rights

The benefit of this approach is that the purpose of transparency obliga-
tions can be used to determine what they should look like. As mentioned be-
fore, transparency is only required under European law when it contributes 
to a legally recognized goal. When we know why public authorities should be 
transparent, we can answer a number of questions.

1) Who should they be transparent to?
2) What should they be transparent about?
3) When should they be transparent?
4) Should they provide information on their own account, or only upon re-

quest?
5) Should the information that is communicated meet a quality standard?
6) To what extent are exceptions to the obligations allowed?
7) Is it possible to mitigate the negative effects of those exceptions?

Short answers to these questions are provided in appendix 1 15. The main 
take away is that the answers will differ for the six categories we identified. 
This framework is also valid for nuclear law. When we introduce transparency 
as a means to promote safety, we should determine the answers to the above 
questions by referring to the manner in which transparency can contribute to 
safety. First, transparency promotes safety because it allows people to take 
action to limit damage to their life and goods in case of an accident 16. Sec-
ond, transparency increases norm compliance. Third, transparency creates 
accountability for mistakes and learning opportunities 17. In the first case, the 

 14 See appendix 1 for an overview of the different categories and the answers they provide to 
the questions posed below.

 15 For a more extensive discussion see Buijze 2013.
 16� $Q�REOLJDWLRQ�IURP�WKH�¿IWK�FDWHJRU\�
 17 Like the second and sixth categories, where transparency contributes to democratic and 

legal accountability. Note that the target of transparency differs between these categories. See 
further paragraph 2.3 below.
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targets of the transparency obligation are those individuals who are at risk. In 
the second case, the target may vary. In a democracy, the obligation to comply 
with legislation is essentially one towards all citizens: after all, they have en-
acted the legislation through their democratic representatives, the members 
of parliament. However, compromises are easy to justify: the citizens are un-
likely to monitor all actions of all public authorities, and they might appoint a 
representative to hold regulatory authorities accountable. In that case, the tar-
get of the transparency obligation is primarily the appointed representative. 
If we adopt a more politically neutral stance, and make simple norm compli-
ance rather than compliance with democratically established legislation our 
ultimate goal, transparency to the general public is unnecessary, and one can 
suffice with transparency towards an effective accountability forum 18. Once 
again, it becomes clear that we need to think about what exactly we want to 
achieve by introducing transparency before we can assess whether our chosen 
means will be successful.

The answers to the questions identified above will also affect to what ex-
tent transparency poses a risk to security. Communicating information about 
a planned transport of nuclear fuel or radioactive waste to the general pub-
lic before it takes place poses a greater risk than communicating emergency 
plans to a regulatory authority for example.

This instrumental approach to transparency obligations, where the goal 
to be realized determines the shape of the transparency obligation as well as 
its weight in case it has to be balanced against other interests, can be of help 
when interpreting the open transparency obligations in nuclear law. Since 
Treaty texts rarely specify what sort of transparency obligations must be in-
troduced, such a tool is sorely needed. In the remainder of this paper, we will 
use this approach of transparency obligations both to assess what sorts of ob-
ligations would be suitable to help achieve the goals underlying the introduc-
tion of (new) transparency obligations in nuclear law, and to assess wheth-
er the concrete obligations that have already been introduced or that have 
been proposed have a clear added value. In addition, we will consider wheth-
er transparency can be introduced in a way that maximizes its positive impact 
on safety while minimizing the risks it creates for security.

2. Transparency and safety

2.1. How transparency can promote safety

We saw that after the accident with the Dai-ichi reactor in Fukushima, 
there was a call for more transparency about nuclear matters supposing that 
this would improve safety. We identified several reasons as to why transpar-

 18� 7KH� ODWWHU� DSSURDFK� VHHPV� VXI¿FLHQW�� 7KH� ,$($�SURPRWHV� DQ� LQGHSHQGHQW� VXSHUYLVRU��
who is not affected by governmental policy.
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ency improves safety. First, it allows people to make informed decisions in the 
aftermath of a nuclear incident, so that damage can be reduced as much as 
possible. Second, transparency is believed to improve compliance with safe-
ty regulations. Finally, transparency in the aftermath of an incident facilitates 
learning and can decrease the risk of future accidents. In addition, the explan-
atory memorandum of the Directive refers explicitly to the Aarhus doctrine to 
justify public participation in license procedures. More in general, there have 
been a lot of discussions about the consequences of the Convention for the 
nuclear sector. The ACN 19 regards the transparency obligations in the Aar-
hus Convention primarily as a tool to improve safety. Although this is argu-
ably one of the goals, or at least effects, of the Aarhus brand of transparen-
cy, the Convention has much larger ambitions with regard to transparency. It 
is based on a far-reaching ideology about how the involvement of the general 
public in environmental decision-making can improve environmental quali-
ty, and embraces transparency as a tool that facilitates participation, legal ac-
countability triggered by individual citizens and organizations, and direct de-
mocracy.

It is perhaps not surprising that the nuclear world has turned towards the 
Aarhus Convention to help inform its views on transparency. Where nuclear 
law is relatively silent on the purpose of transparency, the Aarhus Convention 
provides a bit more clarity, although it remains ambiguous. Under Aarhus, 
transparency serves several purposes and many of the obligations it contains 
are formulated broadly, and leave room for interpretation. The preamble con-
tains references to the ECtHR’s case law on article 8 of the ECHR, which des-
ignates access to environmental information as part of the right to respect for 
private and family life, but also to the promotion of the public interest in a 
clean and safe environment, and to the doctrine of democracy. Transparency 
has some use of its own as it enables individuals to decide upon the appropri-
ate course of action when faced with dangers and risk, but is also, maybe even 
primarily, important as a necessary condition for public participation.

In short, the transparency obligations in the Aarhus Convention have been 
designed for a multitude of purposes, and are based on assumptions about the 
relation between transparency, direct democracy, and environmental quali-
ty that may be difficult to translate directly to complicated technical issues. 
When the parties to the Convention decided that more direct democracy was 
a good thing with regard to environmental quality, did they consider wheth-
er this was true for decisions about nuclear energy as well? To see how the ob-
ligations in the Aarhus Convention must be applied to information about nu-
clear matters, it is wise to take a closer look at the theories, assumptions, and 
political choices that underlie the Convention. As we have seen, the interpre-
tation of transparency obligations relies on theories of how transparency can 
contribute to the realization of underlying policy goals. In nuclear law, as in 

 19 Aarhus Convention & Nuclear European Roundtable.
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all other fields, we should derive from the principle of transparency only those 
obligations that serve legally recognized goals.

2.1.1 Transparency & participation as a means to improve  
     the quality of public decisions

According to the preamble of the Aarhus Convention, access to informa-
tion and public participation in decision-making enhance the quality and the 
implementation of decisions. This is relevant, since one of the problems iden-
tified in the aftermath of the Fukushima accident was the flawed implementa-
tion of the safety regulations by the Japanese operator.

There are several ways in which transparency can contribute to compli-
ance with norms. Transparency contributes to the publicity of norms: rules 
will not be complied with if nobody knows they exist. In addition, it is thought 
that public officials’ performance will improve merely because they know their 
actions can get out in the open (Prat 2006, 89; O’Neill 2006, 76). In addition, 
transparency allows outsiders to observe whether norms – safety norms in 
this case – are complied with. If they have the power to attach consequenc-
es to non-compliance, they will be able to hold public authorities to account 
quite effectively (Bovens 2007). Finally, transparency allows for participation. 
Through participation, authorities can tap into the knowledge of other actors, 
and use resources not otherwise available to them to improve the quality of 
their decisions.

A preliminary point that must be made relates to the purpose of partici-
pation and transparency. Participation in its truest sense transfers decision-
making power from public authorities to the general public (Arnstein 1969). 
This kind of participation, which Arnstein observes is exceedingly rare, is in-
spired by ideas about citizen empowerment and democracy. Although the 
Aarhus Convention does not outright reject this philosophy (see also para-
graph 2.1.3 below), it is not specifically tailored to allow this. The participation 
rights it grants to citizens do not go as far as Arnstein proposes. There is no re-
al co-decision power: decisions are made by public authorities, to the best of 
their abilities. The public authorities make use of the views expressed by citi-
zens. The extreme form of participation as expressed by Arnstein does not fit 
with the purpose of the Convention either: its explicit goal of protecting and 
improving environmental quality does not allow for a large degree of direct 
democracy: citizens could very well decide that economic interests are more 
important, and in those cases, participation would run counter to the goals of 
the Convention.

Aarhus, rather than promoting fundamental democracy through its par-
ticipation procedures, relies on participation as an instrument to improve the 
quality of decisions. Cassuto & Sampaio (2013) explain how this works. They 
argue that environmental decision-making takes place in conditions of high 
uncertainty, and that participation can help reduce that uncertainty. Different 
actors contribute their knowledge and help public authorities get a better pic-
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ture of the interests and risks involved. If that is not possible, they say partic-
ipation will at the very least improve the legitimacy and public acceptance of 
decisions: if people have had their say, they are more likely to accept the out-
come of the procedure as just.

The difference between the various types of participation can be best sum-
marized as citizen participation versus expert participation. In the first case, 
participation is inspired by normative principles like democracy and legitima-
cy. In the latter case, the quality of decisions is at stake.

In practice, there is often no clear distinction between these two kinds of 
participation. Citizens are, after all, experts about their own interests and the 
local community they are part of, at least they consider themselves to be so. 
Because of that, participation may look quite similar regardless of its purpose. 
However, when deciding on how to shape participation procedures and the 
corresponding transparency obligation, one must take these things into con-
sideration: do we want to improve public authorities’ decision-making or do 
we want to empower citizens, and if it is the former, to what extent can citizens 
function as experts; in other words, would their contribution truly improve 
any conditions on the ground, like the quality of the environment.

With regard to transparency as a tool to facilitate accountability, we see 
that the Aarhus Convention relies quite strongly on accountability to the 
courts. It uses citizens as an intermediary in this process: they are supposed to 
intervene when public authorities fail to comply with environmental law, and 
bring the case before the courts. The courts are the ones with the power to at-
tach consequences to non-compliance, but citizens have to trigger the mecha-
nism for it to work. Because of this, Aarhus provides generous possibilities for 
citizens to go to court. To make this possible, citizens must have information 
at their disposal which allows them to assess whether it will be useful to start a 
court case: they must at least have a strong suspicion that the law is being vio-
lated. Note that there are again a lot of implicit choices and assumptions about 
the role that citizens should play and their capacity to do so. It would be pru-
dent to consider whether it is necessary and desirable to mobilize citizens to 
ensure that public authorities are accountable to the courts for complying with 
nuclear law, rather than to assume that the arguments for environmental law 
should be adopted in their entirety.

2.1.2 Transparency as a means to allow people to make  
      informed decisions regarding their own safety

We have seen that transparency is important to allow people to protect 
their own life and health in the face of nuclear disaster. The Aarhus Conven-
tion does not make this argument very explicitly, but it is implicit in the rec-
ognition that adequate protection of the environment is essential to human 
well-being and the enjoyment of basic human rights, including the right to life 
itself. Article 7(4) of the Convention contains an obligation to provide infor-
mation to people aimed at protecting life in a crisis.
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This approach, where there is an obligation to provide information to citi-
zens when it can help save their life, is well established in the case law of the Eu-
ropean Court of Human Rights. In Budayeva, the European Court derived an 
obligation to give adequate warning about an impending mud stream from the 
right to life. Moreover, a right to environmental information does not only exist 
during times of crises, but also when it is business as usual. In particular, pub-
lic authorities should inform citizens about grave risks to their health, as was 
the case in the Turkish case of Öneryildiz, where the residents of an illegal slum 
were unaware of the risk that a nearby garbage dump would explode, a risk that 
did eventually materialize. In Guerra, the Court held that article 8 ECHR had 
been violated because the municipality had failed to collect and disseminate in-
formation about safety procedures at a nearby chemical plant. The source of the 
information was a private entity: the plant itself had to draw up safety plans.

This obligation requires information about health risks to be communicat-
ed to at risk individuals, at the initiative of the public authorities – provided 
of course that they are – or should be – aware of the danger. Because this ob-
ligation is derived from the fundamental right to life, it will not be easy to de-
part from. Thus, it should be assumed to apply equally to information about 
nuclear risks. Indeed, it would not be unreasonable to assume that in a crisis 
situation, nuclear operators should share this burden: after all they are in a 
good position to assess what must be done, and may be able to save lives be-
fore public authorities have the same information at their disposal.

2.2. Legal recognition of transparency as a tool to promote safety

If, in the Aarhus doctrine, transparency is really an instrument to improve 
safety, allowing people to make informed decisions after a nuclear incident, im-
proving compliance with safety regulations, facilitating the learning process of 
operators and public authorities after a nuclear incident and improving the qual-
ity of decision making by enhancing public participation, can we find legal rec-
ognition of this Aarhus doctrine in binding law? In par. 1 we already saw that the 
2014 amendment of the Nuclear Safety Directive does indeed identify the impor-
tance of enhancing transparency on nuclear safety matters as a key lesson learned 
from the Fukushima nuclear accident 20. The Council of the EU goes on to state 21:

Transparency is also an important means of promoting indepen-
dence in regulatory decision-making. Therefore, the current provi-
sions of Directive 2009/71/Euratom on the information to be provid-
ed to the general public should be made more specific as to the type 
of information be provided. In addition, the general public should be 
given opportunities to participate in the relevant phases of the deci-

 20 Council Directive 2014/87/EURATOM, consideration (12).
 21 Council Directive 2014/87/EURATOM, considerations (12) & (13).
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sion-making process related to nuclear installations in accordance 
with the national framework for nuclear safety, taking into account 
the different national systems. Decisions on licensing remain the re-
sponsibility of national competent authorities.

The requirements of this Directive on transparency are comple-
mentary to those of the existing Euratom legislation. Council Deci-
sion 87/600/Euratom imposes obligations on Member States to noti-
fy and provide information to the Commission and to other Member 
States in case of a radiological emergency on their territory, whilst 
Directive 2013/59/Euratom includes requirements on Member States 
to inform the general public about health protection measures to be 
applied and steps to be taken in the event of a radiological emergen-
cy, and to provide at regular intervals updated information to the 
population likely to be affected in the event of such an emergency.

So indeed, though only recently, the Aarhus doctrine has found its way 
to legally binding European legislation on nuclear matters 22. Accordingly, the 
Directive attributes the beneficial effects of providing and sharing informa-
tion to transparency as a whole, without differentiating transparency obliga-
tions as we did in par. 1.

2.3. Nuancing the Arhus doctrine: what types of transparency can  
 potentially contribute to safety in the nuclear sector?

Now we have seen that transparency in its broad sense is indeed legally rec-
ognized as a tool to promote safety (par. 2.2), it is time to apply the theoretical 
framework developed in par. 1 in order to clarify which kinds of transparency 
can really contribute to safety en which cannot. To whom should public author-
ities be transparent, what should they be transparent about and when, should 
they provide information on their own account or only upon request, are ques-
tions that can help distinguishing between useful and useless transparency.

In this paragraph we will mainly develop on the first question: the target of 
transparency. We are going to identify different groups in society who are all con-
cerned with the nuclear sector in a different way and see if and how each of these 
groups can benefit from transparency in their contribution to nuclear safety.

In a top down approach the first group we find is the society as a whole. Its 
members are first of all citizens, participants in democracy. Zooming in, we iden-
tify ‘neighbours’, people that live (or work) in the vicinity of a nuclear plant or near 
a railway where fissile material is transported. Apart from being a citizen like ev-
eryone, they are also potentially affected as a human being. Their fundamental 
rights (life, health) are at stake, which distinguishes them from the members of 
society in general. Focusing even more, we meet employees, people working on 

 22 While directive 2009/71/EURATOM did already contain a provision on transparency 
(art. 8), not a single word is devoted to goals or underlying principles of this provision.
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a nuclear site or physically involved in a nuclear transport. Likewise they are ex-
posed to a potential breach of their fundamental human rights, but as a result of 
a choice, a decision they made to accept the job. Moreover, their claim for trans-
parency will be addressed first of all to the employer, not to the public authorities. 
That is why we will set this group aside for the moment. The picture would not be 
complete without mentioning special interest groups. In case such a group sets 
nuclear safety as (one of) its goal(s) it adopts the role of the ‘citizen’ who wishes to 
make a contribution to improving the environment, entirely according to the Aar-
hus spirit. If, however, a special interest group aims at protecting the rights of spe-
cific individuals, like the neighbors or employees of a nuclear plant, it adopts the 
role of the ‘human being’ who wishes to safeguard its own life and health. Hereaf-
ter we will focus on the ‘citizen’ role of special interest groups 23.

How and to what extent can these three groups benefit from transparen-
cy in order to improve nuclear safety? This question can now be answered by 
analyzing the potential positive effects of transparency, set out in par. 1.3, for 
each of these groups. For instance, it is obvious that providing technical da-
ta on radiation levels in the vicinity of a nuclear plant or transport will gen-
erally not contribute to the safety of the neighbors: they need tailored infor-
mation which enables them to decide whether they can stay or better move 
away. For a special interest group like Greenpeace however, the technical da-
ta can be indispensable to verify whether the public authorities have taken ap-
propriate measures to ensure that the safety of the neighbors is guaranteed. 
The members of society as a whole (the citizens) need general information as 
to the past, current en future benefits and risks of generating nuclear energy, 
which enables them to make use of their democratic rights, like voting. Specif-
ic information regarding date, time and itinerary of a nuclear transport how-
ever, will hardly make any contribution in this area. A summary of this prelim-
inary analysis can be found in the following table:

Improve the quality of private and public decision making (outside scrutiny)

Group role Human 
rights

democracy participation accountability

Society Citizen None General None None

Neighbor Citizen
Human

6SHFL¿F General 6SHFL¿F 6SHFL¿F

SI Group Citizen None General All All

Table 1. Which type of information can contribute to safety?

 23� $V�D�UXOH��RUJDQL]DWLRQV�WKDW�DLP�DW�SURWHFWLQJ�WKH�ULJKWV�RI�VSHFL¿F�JURXSV�DUH�JHQHUDOO\�
FRQVLVWLQJ�RI�PHPEHUV�RI�WKRVH�VSHFL¿F�JURXSV��7KHUHIRUH�WKHUH�LV�QR�DGGHG�YDOXH�LQ�DQDO\]LQJ�
them separately.
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Underlying this table are some implicit assumptions.
As a rule, members of society in general will lack sufficient knowledge of 

nuclear matters to participate in the decision making of public authorities or 
to hold them accountable for the way they exercise their duties. Moreover, in 
many countries they will be legally excluded from participation or access to 
justice because of the lack of a special interest.

Neighbours have two roles. As a citizen they do not considerably differ 
from other members of society 24. As a human being however, they need suf-
ficient information both to make decisions regarding their own safety and to 
participate in decision-making which can potentially affect their own safety, 
and to hold the public authorities accountable if they do not take appropriate 
measures to guarantee that safety.

Special interest groups, finally, are supposed to operate on the same level 
of knowledge as the public authorities, which means that, generally speaking, 
all available information can help them scrutinizing decisions of the latter 25.

If we accept these assumptions, we have created a model in which transpar-
ency has evolved from a ‘one size fits all’ concept into a bespoke instrument to 
promote safety. Each group will then receive the information it needs for fulfill-
ing its own role. However, one could argue that this model will not work out in 
practice, since special interest groups and neighbours can share the tailored in-
formation they have received, with the other groups, so that finally anyone will 
possess all information that is distributed by the public authorities. Two obser-
vations can be made regarding this argument. First, it is not necessarily a prob-
lem if people receive information which was originally not addressed to them. 
For example, sharing specific ‘neighbour’ information with ‘non-neighbours’ 
can be entirely harmless, albeit the non-neighbour can make no contribution to 
its own safety with this information. Second, if sharing targeted information can 
be harmful, special legal or contractual provisions can be made, like secrecy ob-
ligations or limited availability of information 26.

What about the other questions, mentioned on top of this paragraph? 
When public authorities should be transparent 27 will be assessed in par. 4, 
since delayed transparency can help mitigate the potentially harmful effects 
of providing sensitive information. Whether the public authorities should ac-
tively inform the public or only provide information on request 28 is a question 
that does not need a specific analysis in the nuclear field.

 24 The may, however, have an additional role in local democracy.
 25 This assumption implies that any group will not qualify as a special interest group in the 

sense we use it. National law should provide for quality standards (e.g. number of members/sup-
porters, age, continuity, activities, proven knowledge), which special interest groups have to meet. 
Cf the requirements on ngo’s pursuant to art. 11 of the Aarhus Regulation. [Vandeputte 2009, par. 
2.5.1.3]

 26 We will elaborate on this in par. 4.
 27 Par. 1.2, question 3.
 28 Par. 1.2, question 4.
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Quality standards 29 have already proved to be useful with respect to envi-
ronmental impact assessments (eia). Full eia-reports often contain a wealth of 
information, which can be, due to its technical nature, inaccessible to match. In 
order to sustain the objectives of the eia (inter alia inform the public and help 
participation in decision-making) most eia-legislations require a non-techni-
cal summary. The same differentiation principle can be applied to transpar-
ency according to table 1 above. Where special interest groups, provided with 
the necessary technical expertise, may be able to digest technical nuclear in-
formation in a sensible way, neigbours may benefit a lot more from the same 
information if it is provided to them by means of a non technical summary. 
Needless to say that the potential harmful effects of transparency, which we 
will treat of in par. 3, are often reduced in case of a non technical summary.

The two final questions of par. 1.2, to what extent exceptions to transpar-
ency obligations are allowed and if it is possible to mitigate the negative effects 
of those exceptions will be treated in par. 3 en 4, with a focus on public secu-
rity as a ground for an exception.

2.4. Is their expected added value in transparency  
 from the operator to the public?

Transparency of the operator to the public starts with transparency about 
the operating organization of the operator. In an operating organization the 
safety culture is of the essence. As it is stated above the efficiency and applica-
bility of norms starts with the knowledge of such norms, especially by the em-
ployees. The operator has to create awareness amongst its employees in order 
to make them acting compliant to the (well-known) safety standards. To en-
hance compliancy, a transparent atmosphere is of the essence. In an open and 
transparent atmosphere it will be easier for employees amongst each other to 
appeal to compliance with safety standards and procedures. The operating or-
ganization has to serve as an example in acting compliant with safety stan-
dards. As a result the operator can be very transparent to the public about the 
way the operator is dealing with nuclear safety. Openness or transparency in 
itself will not cause a higher level of nuclear safety; it creates the circumstanc-
es in which a high standard of nuclear safety can flourish.

Taking into account that transparency in itself will not cause a higher lev-
el of nuclear safety, but that a transparent atmosphere will encourage a high-
er level of nuclear safety, resulting in a continuously improving operating orga-
nization, the question remains whether confidentiality or non-transparency for 
security reasons will in the end lead to a lower level of nuclear safety. To put it 
differently: will a certain level of confidentiality towards the public cause harm 
to the unaware public? One might say yes, because confidentiality will prevent 
the public from taking a decision in areas that touch upon fundamental rights. 

 29 Par. 1.2, question 5.



173

Transparency and Nuclear Law: An Instrumental Perspective

Due to the fact that the public is unaware of the event happening, it cannot take 
a considered decision to get away. One might also say as long as we are trans-
parent at the decision making stage, supervision is well arranged including to-
wards the safety culture of the nuclear operator, a certain level of confidential-
ity will enhance security and not necessarily lower the level of nuclear safety.

3. Transparency and security

3.1. Why transparency and security can be at odds

For nuclear matters the question raised in the title above seems almost too 
trivial to answer. Examples are easily found: if terrorists have detailed knowl-
edge of the storage and transport of enriched uranium, their reprehensible ac-
tivities and objectives will be facilitated. Other examples will be given in par. 
3.3. Nevertheless we believe that reflecting on this question can be useful, if 
not essential, for reducing or even neutralizing tensions between transparen-
cy and security.

With that objective in mind, we will first identify how security interests are 
taken into account in nuclear law 30. After sketching some practical experienc-
es from the Netherlands 31, we will then extend our analysis of par. 2 by includ-
ing public security as an interest that may override transparency objectives 32. 
We will argue that a differentiating approach of transparency can significantly 
reduce the tension between improving safety and maintaining public security.

3.2. Security exceptions to transparency obligations

For the purpose of this paragraph, we analysed international and Euro-
pean binding instruments, like treaties, conventions and EU-directives, in re-
spect of their taking public security into account as an interest that can be at 
odds with transparency 33. In analysing these instruments we found a pattern: 
the obligation to provide information in a broad and general sense as well as 
its usefulness is virtually presupposed. However, this broad transparency ob-
ligation is persistently followed by an equally broad exception clause, stating 

 30 Par. 3.2.
 31 Par. 3.3.
 32 Par. 3.4.
 33 E.g. the Aarhus Treaty and its Implementation Guides, the Convention on Physical Pro-

tection of Nuclear Material (Treaty of New York 1980) including its amendment of 8 July 2005 
�QRW�\HW�HQWHUHG� LQWR� IRUFH���7KH�&RQYHQWLRQ�RQ�HDUO\�QRWL¿FDWLRQ�RI�D�QXFOHDU�DFFLGHQW�RI���
the Convention on assistance in the case of a nuclear accident or radiological emergency, the 
Joint convention on the safety of spent fuel management and on the safety of radioactive waste 
PDQDJHPHQW�RI���&RXQFLO�'LUHFWLYH��������(*�RQ�SXEOLF�DFFHVV�WR�HQYLURQPHQWDO� LQIRUPD-
tion, Council Directive 2009/71/Euratom on nuclear safety, as amended by Council Directive 
2014/87/EURATOM and Council Directive 96/29/EURATOM establishing basic safety stan-
dards as amended by Council Directive 2013/59/EURATOM.
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that overriding interests, such as security, recognised in international or na-
tional legislation can justify secrecy 34:

Information shall be made available to the public in accordance 
with relevant legislation and international instruments, provided 
that this does not jeopardize other overriding interests, such as se-
curity, which are recognized in relevant legislation or internation-
al instruments.

Like transparency, the issue of security is treated in a very general matter. 
When, why and under which circumstances security can justify a limitation of 
the broad transparency obligations remains unclear: the international legisla-
tors apparently consider a mere reference to national or international legisla-
tion sufficient. The conventions are quite explicit on this matter; they general-
ly state that the contracting parties are free to determine whether information 
is confidential under national law, in which case it may only be used for the 
purpose it has been provided for 35.

�����&RQÀLFWLQJ�YDOXHV�LQ�SUDFWLFH��VRPH�H[SHULHQFHV� 
  from the Netherlands

Two types of situations can be identified, the first one when the radioac-
tive material is on site and the second one when the radioactive material is on 
transport.

In the first situation the ultimate aim is to keep and store the radioactive 
material in the dedicated place. How to deal with the material in a safe way 
has already been described, it is called nuclear safety. The question is wheth-
er nuclear security comes under pressure whilst being transparent on nuclear 
safety matters. In general it is of the highest importance that no unpermitted 
persons can have access to the places where the radioactive material is stored, 
nor that unpermitted persons can get access to the places where the nucle-
ar process takes place or is controlled. At that moment it is not unlikely that 
there can be a conflict of interest especially when it comes to transparency. If 
an operator is obliged to be transparent about the technical process on site for 
example when the operator deals with a license application and the substanti-
ation to that application, such information can be of help for persons that are 
meant to be excluded from access to a nuclear installation. In 2003 a promi-
nent member of the Hofstadgroup 36, in the Netherlands, named Samir A. was 

 34 Article 8.2 of the amended nuclear safety directive. Cf. art. 4.2 of the public access to 
environmental information directive, art. 77 of the basic safety standards directive.

 35 E.g. art. 36 of the Joint convention on the safety of spent fuel management and on the 
safety of radioactive waste management.

 36� $�JURXS�RI�UDGLFDO�,VODPLWH�SHRSOH�DQG�GH¿QHG�DV�D�WHUURULVWLF�JURXS�E\�WKH�'XWFK�6HFXULW\�
Service.
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arrested. In his possession was amongst other things like explosives, a plan of 
the nuclear power plant in Borssele. Such plan can be downloaded from the 
website of the operator of the power plant as part of the transparency policy 
of the operator. Transparency is part of the process of creating public partici-
pation and support (transparency obligation no 1, 2 and 5). How to find a bal-
ance between openness on one hand and security measurements on the other 
hand? Is it wise to provide information where you are situated, the site plan, 
the installation, how an operator is dealing with the operating process and on 
the other hand to be forced to build higher fences, enlarge the gated area, en-
force the security team to try to keep unpermitted persons outside? People 
might have ideas to use radioactive material for inappropriate purposes and 
to do harm to innocent people.

Another situation is how to deal with transports of radioactive material. In 
the Netherlands the used fuel from the nuclear reactor is sent to France for re-
processing. The used fuel assemblies are packed in dedicated transport casks 
which casks are subject to a long and intense certification process. Certifica-
tion is based on the IAEA 37 requirements for transport casks. Even in cases of 
severe accidents the radioactive material has to stay in the casks and no con-
tact with the environment can take place. However such transports are not 
undisputed. A transport license will be granted for a certain period of time, 
like three years in which period a certain number of transports can take place. 
The licensing procedure is not subject to full public participation. Only inter-
ested parties can raise objections to the granting of the license. Neighbours 
(within a radius of 25 kilometres (currently) and special interests groups that 
comply with certain requirements like dedicated object are considered as in-
terested parties. Looking at recent legal proceedings with regard to nuclear 
transports two main objections can be identified: at first with regard to nucle-
ar safety. How safe can it be to transport radioactive material? In the eyes of 
opponents, it cannot! Especially not when it comes to radiation and environ-
mental effects. And second, with regard to security. Proliferation and possi-
ble terroristic attacks will be encouraged by transporting radioactive material. 
With regard to the first argument: the requirements that are set to transport 
casks for the transport of radioactive material are aiming to prevent external 
radiation or contamination. The design also foresees that no criticality of the 
radioactive material can occur. The design and construction of such transport 
casks are subject to very strict requirements and certification. Strict interna-
tional regulation is applicable. Once the design is approved, the nuclear safe-
ty is supposed to be guaranteed. At which stage the public will be involved in 
the decision making process? Is that at the moment certification of the trans-
port casks takes place? It seems not very likely that the average citizen will be 
competent to give its view on such a technical and complicated design. Not 
even special interest groups will have the required knowledge on such mat-

 37 http://www.wnti.co.uk/nuclear-transport-facts/regulations.aspx.
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ters. In such cases the public has to rely on the experts on the side of the com-
petent authorities that will grant such a certificate. Even when the authorities 
are open and transparent on the certification process, it will not really help the 
public by making a decision. Due to the fact that transparency on such tech-
nically complicated matters is not likely to contribute to a better understand-
ing. However certain representatives of the public will look for other ways to 
create influence on the process. Mainly special interest groups make use of the 
opportunity to raise objections to the licensing of nuclear transports by stat-
ing that the transport of nuclear material is very unsafe and very unsecure. 
With regard to the first statement: it can be argued that the protection of the 
public and the environment (the nuclear safety) is included in the design of 
the transport cask. The place of the transport casks will not influence the safe-
ty. In other words whether the loaded casks is on site or on transport this will 
not cause any change of risk level with respect to radiation of contamination 
of the public of the environment. Transparency about the way the authorities 
have investigated the technical substantiation of the license application can be 
of help. Not that such transparency will create a full understanding of the de-
sign and its safety, but transparency on the process can create a better under-
standing that the certification of such transport casks is subject to a long and 
thorough investigation process. With regard to the second statement: to em-
phasize the stated security risk, citizens and special interest groups organise 
demonstrations preferably at a moment a nuclear transport takes place. 

Such demonstrations may create unsecure situations, like people sitting 
on the railway or blocking entrances of nuclear sites, which results in the em-
ployment of Special Forces to accompany the transports. Such employment 
strengthens the idea that nuclear transports are complicated and dangerous. 
It is not difficult to understand that keeping such transports confidential will 
prevent a lot of trouble, as well with respect to man force as costs.

3.4. What types of transparency are likely to harm security?

In par. 3.2 we saw that legislation in the nuclear field is not only very gen-
eral in its approach to transparency and its contribution to nuclear safety, but 
accordingly general in accepting exceptions on transparency, based on over-
riding interests, like security. Needless to say that this non-specific approach 
does not help to solve (political or judicial) conflicts on freedom of informa-
tion. Legislators and judges can hardly find tools to establish whether and 
when security should prevail to safety and vice versa. We believe that differ-
entiating transparency obligations, as set out in par. 1, can reduce the tension 
between transparency and security interests, and help balancing them in a 
sensible way. To illustrate our position, we reiterate table 1, showing how and 
to what extent ‘the public’ can benefit from transparency in order to improve 
nuclear safety. Now we add an assessment of which stream of information can 
potentially harm security:
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Improve the quality of private and public decision making (outside scrutiny)

Group role Human 
rights

democracy participation accountability

Society Citizen None* General* None* None*

Neighbour Citizen
Human

6SHFL¿F† General* 6SHFL¿F† 6SHFL¿F†

SI Group Citizen None* General* AllĿ All¸

Table 2. What types of information can harm security?

Underlying this table are some implicit assumptions too.
Starting point of our analysis is that the respective interested parties are 

entitled to the information they need to fulfil their role (as a citizen in soci-
ety, as a human being with fundamental rights, as an accountability forum) in 
an effective way, but not to more information than necessary to do so 38. From 
this starting point a set of more specific assumptions can be derived.

First, we assume that providing information of a general nature will not af-
fect security 39. In other words: the nature of the information which enables the 
public to effectively exercise their democratic rights is as a rule non-sensitive.

Second, we assume that neighbours, being persons living in the vicinity of the 
nuclear activity, will need more and more detailed information to safeguard their 
own fundamental rights and to participate in decision making. The increased lev-
el of detail can affect security, e.g. specific information on nuclear transports: itin-
erary, scheduling, etc. 40. However, the tension between safety and security re-
mains rather modest here. Based on our practical experience, we expect that a 
judgment based on the questions mentioned in par. 1.2 can be completely satis-
factory for both the neighbour and the public authorities/operator 41.

On the basis of these assumptions we can conclude that the real tension 
between transparency and security is restricted to special interest groups 42. 
That conclusion is encouraging, as the number of special interest groups is 
usually limited, compared to neighbours and the public in general. The size of 
this category is further reduced if we take into account that not every self-ap-
pointed special interest group will qualify as such. The Aarhus Regulation for 

 38 Note that is approach is fundamentally different from e.g. the Aarhus doctrine.
 39 Represented by *.
 40 Represented by †.
 41 E.g. which level of detail is really needed to satisfy the neighbour, which information can 

be provided later, when it has become less sensitive, is it possible to summarize information, lea-
ving out sensitive details, etc.

 42 Represented by ¸, when it acts as an accountability form, and Ŀ when it participates in 
decision making. The difference is related to providing information ex ante (participation) or ex 
post (accountability).
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example, requires that a special interest group or non-governmental organi-
zation is a non-profit organization that has existed for at least two years and 
whose objectives and activities cover the subject matter that is requested for 
internal review 43. It is not difficult to imagine other requirements that should 
be met by special interest groups before they are entitled to extensive infor-
mation on nuclear matters. Moreover, specific provisions can be adopted to 
safeguard the confidentiality of the information provided to the special inter-
est groups, like provisions that inhibit dissemination of the sensitive informa-
tion 44, limitation of the number of members of the special interest group that 
have access to the information, and –of course– confidentiality clauses and 
statutory provisions, enforced by contract and criminal law.

4. conclusions: implementing transparency in a way  
 that maximizes safety while minimizing security risks

4.1. Overlap of types of transparency that promote safety and types  
 of transparency that harm security.

As we have seen, it is possible to design transparency obligations in a way 
that promotes safety while posing minimal risks to security.

Transparency can promote safety by providing neighbours with the informa-
tion they need to make informed decisions about their own safety. This includes 
information about the risks of living and working in the vicinity of a nuclear site, 
or next to a route used for nuclear transport, and information about the sort of 
precautions people can take to reduce risks, both under ordinary conditions and 
in case of an incident. Public authorities will be under an obligation to provide 
such information based on international human rights law, and it will be hard to 
justify exceptions with an appeal to security interests. However, this kind of infor-
mation will usually not be sensitive, because of its limited scope.

Transparency can improve norm compliance: people tend to perform bet-
ter when they know their behaviour can be observed. This kind of transpar-
ency is potentially dangerous. It would apply to detailed operational informa-
tion. However, for the effect to occur, it does not matter much who is doing the 
observing. Thus, information does not need to be made available to the gen-
eral public at least not to achieve the benefits associated with people knowing 
their performance can be observed by a third party. . Instead, we can select 
a more suitable accountability forum, like an independent supervisor, where 
the information will be in reliable hands. In addition, it is acceptable if infor-
mation is made available with some delay. Again, real tension between safety 
and security is easily avoided.

 43 Art. 11 Aarhus Regulation 1367/2006/EC.
 44 Like providing the information in oral form, or in writing excluding the possibility of 

multiplication.
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Transparency is needed for accountability and can promote learning. This 
requires ex-post transparency. Thus, because sensitive information can be 
provided with some delay, the security risk will be limited. Some information 
will remain sensitive for quite some time, like the location of nuclear waste. 
Here the tension is greater. Some of that tension can be relieved by choosing 
an appropriate accountability forum, and supplying the general public with 
more general information only.

Finally, transparency can facilitate participation, which may increase safe-
ty by ensuring the interests of those at risk are properly taken into account, 
or by making outside knowledge available to decision-makers. This is easi-
ly the instance where the tensions between transparency and security are the 
largest. If expert participation is required to improve safety, participants need 
rather detailed information about operations, safety protocols and the like. 
Only then the involved participants can give an informed opinion on how safe-
ty can be improved. This is sensitive information, which must be given at an 
early stage. If public participation is to ensure that neighbours concerns are 
taken into account, information will also be reasonably detailed. It must also 
be communicated at an early stage.

The tension between transparency as a tool to promote safety on the one hand 
and security on the other is real. However, in many cases, transparency can im-
prove safety without creating additional security risks. If transparency is intro-
duced to facilitate participation, in the supposition that participation will lead to 
improved safety, the risks for security are the largest. However, there are some 
methods to reconcile the need for transparency with the protection of security.

4.2. Reconciling transparency and security

If there is a tension between transparency and security, there are several 
ways to alleviate this tension. The first option is delayed transparency. In this 
scenario, information that poses a security threat when released is released at 
a later moment, when the risk is reduced or has disappeared. Second, the tar-
get of transparency obligations can be modified. Rather than communicating 
information to the group that has a direct interest in it, the information is com-
municated to a fiduciary, which uses the information on behalf of its trustees. 
An example is a lawyer that gets access to sensitive information on behalf of 
his client. Third, active transparency can be replaced by passive transparency. 
This means authorities wait with making information public until people re-
quest it, to ensure that the threat its release poses for security only materializ-
es if there is in fact an interest in the information becoming public. Finally, it 
is possible to introduce conditional transparency, where the target of a trans-
parency obligation has to meet certain criteria to gain access. Public authori-
ties could require interest groups to show they have sufficient public support, 
or they could have them sign an agreement to keep information confidential 
prior to getting access to it. Alternatively, they could provide access to infor-
mation on site, and prohibit people from making copies.
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Delayed transparency poses less of a threat to security and still helps real-
ize safety through transparency in several ways. However, it is irrelevant when 
transparency aims to help people to make better choices, and when transpar-
ency aims to facilitate participation. In those cases, people will need the infor-
mation in time to act upon it or to react to it. If they do not get it in time, the 
information loses its value.

Transparency to fiduciaries on the other hand is a valid tool to reconcile 
transparency and security. If sensitive information is needed for account-
ability, it is perfectly feasible to appoint a fiduciary as the accountability fo-
rum. Independent supervisors are sufficient to ensure that operators and their 
employees take the extra care associated with being watched. Participation 
through fiduciaries seems acceptable as well, especially when these fiducia-
ries are better informed than general citizens and have their interests at heart.

Relying on passive transparency can work as well. Often, the recipients of 
information will be in a better position to assess which information they need 
than the public authorities. In those cases it makes sense to wait with mak-
ing sensitive information public until it is requested. In that manner, the risks 
associated with releasing the information occur only when there is an actual 
need for the information.

Conditional access to information is an option as well, although it may be 
hard to implement successfully. These methods ensure that information can 
still be used by recipients for the purpose it was for, but hampers its further 
dissemination and may help prevent it falling in the wrong hands.

4.3. Irreconcilable tensions?

Irreconcilable tensions between transparency as a tool to increase safe-
ty and security will be rare. In principle, security risks provide an argument 
against certain kinds of transparency, at certain times, to certain targets, and 
safety concerns provide an argument in favour of other kinds of transparen-
cy, at other times and to other targets. If overlap occurs anyway, legally there 
is no one right answer. It is essentially a policy choice which of the interests 
should prevail. However, when making this choice it is wise to keep in mind 
that safety gains may be illusory if transparency increases security risks. In 
addition, because transparency is instrumental in nature, alternative paths 
to promote safety may be explored. If other tools that are equally effective are 
available, a lack of transparency becomes more acceptable.

In practice, transparency and security may clash more often, since trans-
parency can serve other purposes as well. If these clashes exist, it is up to the 
legislator or the administration – within the boundaries set by the legislator – 
to choose between those purposes. However, in such cases, the argument that 
transparency promotes safety carries no weight, and the security risk must be 
balanced against what other purposes transparency may serve.
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Continuous improvement of nuClear 
safety and nuClear safety Culture: 

ConCepts and interaCtion

By Rasa Ptasekaite 1

abstract
Continuous improvement of nuclear safety and nuclear safety culture are 

two fundamental concepts in the field of nuclear safety. Despite that, the ac-
tual relation and interaction between them has not been explicitly analysed in 
the legal context yet. These terms are by nature quite different - culture usual-
ly defines something extensive and stable 2 while continuous improvement is 
by definition is a continuous process of change. Due to that, their relation in 
the field of nuclear safety seems to be interesting to tackle. The purpose of the 
paper is to define and analyse the concepts on nuclear safety culture and con-
tinuous improvement of nuclear safety and to identify the relation between 
them.

Defining the nuclear safety culture in a one universal definition is chal-
lenging as safety culture is an assembly of attitudes and is individual to every 
nuclear installation and is evolving through time and within the fluid circum-
stances of the organization. Identifying characteristics and attributes of the 
safety culture is an instrument to assess and evaluate nuclear safety culture 
and there are two main types of assessments of safety culture in nuclear instal-
lations: self-assessment and regulatory assessment. Continuous improvement 
of nuclear safety, on the other hand, can be identified as an instrument to 

 1 Rasa Ptasekaite - INLA member, works at the Swedish Ministry of Environment with 
issues related to radiation protection and nuclear safety regulation and is Doctoral Candidate 
(LL.D.) in the University of Eastern Finland.

 2 International Atomic Energy Agency, Safety Culture in Nuclear Installations: Guidance 
for Use in Enhancement of Safety Culture, IAEA-TECDOC-1329, IAEA, Vienna (2002).
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achieve the fundamental safety objective and is best defined as an obligation, 
rather than principle or objective. Continuous improvement of nuclear safe-
ty is required for all facilities and activities and for all stages over the lifetime 
and covers control of exposure and release, restriction of likelihood and mit-
igation of consequences. Strong nuclear safety culture is not possible without 
continuous improvement of nuclear safety and effective nuclear safety culture 
is a fundamental factor in continuous improvement of nuclear safety - they are 
two sides of the same coin, called “high level of nuclear safety”.

Concept of nuclear safety Culture

7KH�GH¿QLWLRQ

The term “safety culture” first came into focus in the aftermath of the 1986 
accident at Chernobyl. The concept of safety culture was introduced by the IN-
SAG in the Summary Report on the Post-Accident Meeting on the Chernob-
yl Accident in 1986 3. The concept was further expanded in the 1988 INSAG-3 
report, Basic Safety Principles for Nuclear Power Plants 4, and again in 1991 in 
the INSAG-4 report, Safety Culture 5.

According to the INSAG 6, “safety culture is that assembly of characteris-
tics and attitudes in organisations and individuals, which establish that, as an 
overriding priority, nuclear plant safety issues receive the attention warrant-
ed by their significance”. The INSAG, furthermore, describes 7 nuclear safety 
culture as a subset of the culture of the whole organisation, whereby the latter 
comprises the mix of shared values, attitudes and patterns of behaviour that 
give the organisation its particular character - simply as ‘the way we do things 
around here’. Certain aspects on the definition of the nuclear safety culture 
might be mentioned here.

Firstly, the nuclear safety culture is defined as an assembly of characteris-
tics and attitudes, which implies the existence of certain collective features of 
the latter characteristics and attitudes. Secondly, it is clear that nuclear safety 
culture is a part of individual thinking as it is a policy question for the organ-
isations those individuals work for. And finally, it is important to notice that 

 3 International Nuclear Safety Advisory Group, Summary Report on the Post-Accident Re-
view Meeting on the Chernobyl Accident, Safety Series No. 75-INSAG-1, IAEA, Vienna (1986).

 4 International Nuclear Safety Advisory Group, Basic Safety Principles for Nuclear Power 
Plants, Safety Series No. 75-INSAG-3, IAEA, Vienna (1988).

 5 International Nuclear Safety Advisory Group, Safety Culture, Safety Series No. 75-IN-
SAG-4, IAEA, Vienna (1991).

 6 International Nuclear Safety Advisory Group, Safety Culture, Safety Series No. 75-IN-
SAG-4, IAEA, Vienna (1991).

 7 International Nuclear Safety Advisory Group, Developing Safety Culture in Nuclear 
Activities: Practical Suggestions to Assist Progress, Safety Report Series No. 11, IAEA, Vienna 
(1998).
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from the definition given by the INSAG it seems that the nuclear safety culture 
does not imply that safety has always to be the number one priority and, rath-
er that the individuals and organisations have to evaluate the upcoming safe-
ty issues in nuclear plants and give the attention that correspond to their sig-
nificance. In other words, nuclear safety culture implies justified reaction to 
the safety issues.

In the IAEA publication Safety Culture in Nuclear Installations 8 some oth-
er definitions of the nuclear safety culture were mentioned. This publication 
makes a reference to the ACSNI Human Factors Study Group in the UK, which 
describes nuclear safety culture through the characteristics of an organization 
that has a positive safety culture: “Safety culture is the product of individual 
and group values, attitudes, competencies and patterns of behaviour that de-
termine the commitment to, and the style and proficiency of an organization’s 
health and safety programmes”. In other words, the nuclear safety culture is 
defined through the end-point - as a resulted SURGXFW of group values, atti-
tudes, competencies and patterns of behaviour.

The US Nuclear Regulatory Commission defines 9 safety culture as “the 
core values and behaviours resulting from a collective commitment by leaders 
and individuals to emphasize safety over competing goals to ensure protection 
of people and the environment”. The latter definition of nuclear safety culture 
seems to be very similar to the one established in the INSAG-4 report as it de-
fines the safety culture as the collective unit (core or assembly) of values and 
behaviours on the organizational as well as individual levels. However, there 
is certain aspect in these definitions that differ and due to that seems to be 
worth mentioning. As it was mentioned before, the INSAG definition seems 
to imply the existence of the evaluation factor. In other words, that the atten-
tion paid to the safety issues should be warranted by the significance of those 
issues. The US Nuclear Regulatory Commission’s definition implies that safe-
ty should be considered as a priority at all times when competing goals occur. 
Keeping in mind that the INSAG definitions was established in 1991 and the 
Commissions definitions presented above is from 2011 it seems reasonable 
that twenty years by itself, as well as all the workshops and technical meetings, 
where practises have been shares and lessons have been learned, have devel-
oped the general concept of nuclear safety culture. The Commission’s defini-
tion seems to be all that a definition should be - simple, clear and to the point.

In addition to this, the IAEA publication on Safety Culture in Nuclear In-
stallations presented a concept of nuclear safety culture through three level 
model: DUWHIDFWV which are visible; HVSRXVHG�YDOXHV which can be determined; 
and EDVLF�DVVXPSWLRQV which are tacit and out of awareness. Certain charac-
teristics that can be assigned to the each of the levels are also presented. The 

 8 International Atomic Energy Agency, Safety Culture in Nuclear Installations: Guidance 
for Use in Enhancement of Safety Culture, IAEA-TECDOC-1329, IAEA, Vienna (2002).

 9 Nuclear Regulatory Commission, Final Safety Culture Policy Statement, NRC-2010-
0282, www.gpo.gov/fdsys/pkg/FR-2011-06-14/pdf/2011-14656.pdf, Washington (2011).
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purpose of this quite complex model seems to be to divide the nuclear safety 
culture concept into smaller units in order to be able to assess and evaluate it. 
We will come back to the three level model later in this article.

Consolidating what has been said, there are several slightly different def-
initions of the nuclear safety culture, which implies that the defining process 
of the latter concept has been continuously developing. It also implies that de-
fining the nuclear safety culture, as such, is not easy, that culture is very in-
dividual to every nuclear installation and that it evolves within the fluid cir-
cumstances of the organization. Due to that, defining something so individual 
in a one universal definition is challenging. Even though the INSAG-4 defi-
nitions stands as a foundation, new approaches towards the defining nucle-
ar safety culture have need developing and the process probably will not stop 
here. Keeping in mind that only the definition of the nuclear safety culture has 
been analysed above the complexity of this term is almost obvious. Appropri-
ate attention to the other aspects of nuclear safety culture should also be paid.

7KH�VFRSH

The INSAG-4 report identifies the following elements of the safety cul-
ture:

— ,QGLYLGXDO�DZDUHQHVV�of the importance of safety.
— .QRZOHGJH�DQG�FRPSHWHQFH��conferred by training and instruction of 

personnel and by their self-education.
— &RPPLWPHQW��requiring demonstration at senior management level of 

the high priority of safety and adoption by individuals of the common goal of 
safety.

— 0RWLYDWLRQ��through leadership, the setting of objectives and systems 
of rewards and sanctions, and through individuals’ self-generated attitudes.

— 6XSHUYLVLRQ��including audit and review practices, with readiness to 
respond to individuals’ questioning attitudes.

— 5HVSRQVLELOLW\��through formal assignment and description of duties 
and their understanding by individuals.

The same report implies that nuclear safety culture consists of the follow-
ing:

1. Policy level commitment, which means that:
a. The statement of safety policy is made where organization’s responsi-

bilities for nuclear safety are made well known and well understood;
b. The management structures are established where accountability for 

safety matters is made clear;
c. Adequate resources are devoted to safety;
d. The organization arrange for regular review of their practises that af-

fect the nuclear safety of the plant.



187

Continuous improvement of nuclear safety and nuclear culture...

2. Managers’ commitment, which means that:
a. The discharge of individual responsibilities is facilitated by unique 

and clear lines of authority;
b. The managers ensure that work on matters related to nuclear safety is 

carried out in rigorous manner;
c. The managers ensure that their staff are fully competent for their du-

ties;
d. The rewards and sanctions system is established, where managers en-

courage and praise and seek to provide tangible reward for particularly com-
mendable attitudes in safety matters;

e. The managerial responsibilities include the establishment of audit, 
review and comparison systems as monitoring practises that go beyond the 
implementation of quality assurance measures.

3. Individuals’ commitment, which means that:
a. Before any safety related task is started the individual’s questioning 

attitude raises certain issues concerning whether the task is fully understood, 
the responsibilities are fully known, whether there any unusual circumstanc-
es or if the person need any assistance in fulfilling the task;

b. That individual has a rigorous and prudent approach towards the task 
assigned to him, which among other things involves understanding the work 
procedures, complying with them, being alert, stopping and analysing if the 
problem arses and proceeding with deliberate care;

c. The individual recognizes that communicative approach, which in-
volves obtaining and transmitting information, reporting work results and 
suggesting new safety initiatives, is essential to safety.

Furthermore, the latter INSAG report indicates that nuclear safety cul-
ture has two general components: the necessary framework within an organi-
zation which is the responsibility of the management hierarchy and the atti-
tude of staff at all levels in responding to and benefiting from the framework. 
Through these components the actual content and structure of the nuclear 
safety culture is defined. Few aspects might be worth mentioning here.

The INSAG-4 report establishes that nuclear safety culture has specific 
elements, which should imply that these elements are a part of nuclear safe-
ty culture. In addition to this, it states that nuclear safety culture at the same 
time consists of three types of commitments mentioned above, which could al-
so implies that these commitments a part of safety culture and, finally, it in-
dicates that nuclear safety culture has two general components, which logi-
cally should also mean that the these are a part of the safety culture. In other 
words, we have HOHPHQWV, FRQWHQW and FRPSRQHQWV and all of them are a part 
of nuclear safety culture. The natural arising questions are whether and how 
do these terms differ and what is their connection to the concept of nuclear 
safety culture?

Taking the classical INSAG definition of the safety culture, and as it was 
mentioned before, it seems clear that one of the main aspects of nuclear safe-
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ty culture is that it is an assembly of attitudes and characteristics. This im-
plies that the elements mentioned above should either be attitudes or charac-
teristics. Generally speaking, an attitude can be described as a settled way of 
thinking or feeling about something, while characteristic is a feature or qual-
ity, serving the purpose of identification. Such elements as responsibility or 
knowledge do not seem to be only identifying a specific way of thinking nor 
does e.g. supervision describe the feature of the safety culture. In other words, 
some of those elements seem to be more than just attitudes and some of them 
are less than characteristics. There should be no misunderstanding - the im-
portance of the six statements presented above and described as elements is 
undeniable. However it somehow seems more appropriate to call them the 
principles of the good nuclear safety culture, due to several reasons. Firstly, 
the general definition of a principle is that it is a fundamental truth or propo-
sition that serves as the foundation for a system of statements or beliefs. Sec-
ondly, principles are usually formulated without identifying a specific subject 
that it is directed. In other words, it focuses on what should be done and not 
who should do it. These features seem to apply to the statements above, and, 
due to that, it seems reasonable to define them as principles of the good nucle-
ar safety culture which can be structurally separated from content and compo-
nents of the latter concept.

There are two components of nuclear safety culture: framework of the or-
ganization and the attitude of the staff. The structure seems logical as culture 
needs a frame of rules and the filling of wish to follow and implement them. 
The question is whether and how does it connect to the content of the safe-
ty culture described through the system of commitments. The content of the 
commitments implies that, in order for the first two blocks of commitments to 
work, they should be based on some kind of internal regulations, e.g. organi-
zation’s responsibilities should be established and well known, management 
structures should have a clear accountability, rewards and sanctions system 
should be established, staff should be competent. The systematic analysis of 
these desired responses at the policy and management levels while keeping in 
mind the IAEA Safety Standards allows drawing a conclusion that the system 
of subjective commitments established in 1991 are nowadays legal require-
ments under the IAEA system of Safety Standards. Principle 3 of the IAEA 
Safety Fundamentals 10 clearly states that effective leadership and manage-
ment for safety must be established and sustained in organizations concerned 
with, and facilities and activities that give rise to, radiation risks. Para 2.5 in 
the IAEA Safety Requirements for the Management System for Facilities and 
Activities clearly establishes that management system shall be used to pro-
mote and support strong safety culture. In addition to this, Article 10 of the 
Convention on Nuclear Safety also requires the Contracting Party to ensure 

 10 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
vironment, Fundamental Safety Principles, Safety Fundamentals, No SF-1, IAEA, Vienna (2006).
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that all organizations engaged in nuclear activities establish policies that give 
due priority to nuclear safety. The third block of individual commitments is 
much harder to regulate and control. Whether individual has a questioning 
and rigorous approach towards the tasks at hand is a question of attitude. 
And, as it was mentioned earlier, attitude is the other key component of the 
nuclear safety culture. Consolidating what has been said, the components and 
the content of the nuclear safety culture are actually two parts of the same coin 
- the policy and management commitments are based on framework and the 
individual commitment is based on attitude.

The IAEA technical publication on Regulatory Oversight of Safety Culture 
in Nuclear Installations 11 defines five key characteristics of nuclear safety cul-
ture. Under the latter publication and through the references to IAEA Safety 
Guidelines on Application of the Management System for Facilities and Ac-
tivities 12, five characteristics are broken down into attributes that further de-
scribe important cultural aspects and provide a more detailed framework.

The system of nuclear safety culture characteristics and attributes:
�� &KDUDFWHULVWLF���6DIHW\�LV�D�FOHDUO\�UHFRJQL]HG�YDOXH�
Attributes:
ŀ� 7KH�KLJK�SULRULW\�JLYHQ�WR�VDIHW\�LV�VKRZQ�LQ�GRFXPHQWDWLRQ��FRPPX-

nications and decision making.
ŀ� 6DIHW\�LV�D�SULPDU\�FRQVLGHUDWLRQ�LQ�WKH�DOORFDWLRQ�RI�UHVRXUFHV�
ŀ� 7KH�VWUDWHJLF�EXVLQHVV�LPSRUWDQFH�RI�VDIHW\�LV�UHIOHFWHG�LQ�WKH�EXVLQHVV�

plan.
ŀ� ,QGLYLGXDOV�DUH�FRQYLQFHG�WKDW�VDIHW\�DQG�SURGXFWLRQ�JR�KDQG�LQ�KDQG�
ŀ� $�SURDFWLYH�DQG�ORQJ�WHUP�DSSURDFK�WR�VDIHW\�LVVXHV�LV�VKRZQ�LQ�GHFL-

sion making.
ŀ� 6DIHW\�FRQVFLRXV�EHKDYLRXU�LV�VRFLDOO\�DFFHSWHG�DQG�VXSSRUWHG��ERWK�

formally and informally).
�� &KDUDFWHULVWLF���/HDGHUVKLS�IRU�VDIHW\�LV�FOHDU�
Attributes:
ŀ� 6HQLRU�PDQDJHPHQW�LV�FOHDUO\�FRPPLWWHG�WR�VDIHW\�
ŀ� &RPPLWPHQW�WR�VDIHW\�LV�HYLGHQW�DW�DOO�OHYHOV�RI�PDQDJHPHQW�
ŀ� 7KHUH�LV�YLVLEOH�OHDGHUVKLS�VKRZLQJ�WKH�LQYROYHPHQW�RI�PDQDJHPHQW�

in safety related activities.
ŀ� /HDGHUVKLS�VNLOOV�DUH�V\VWHPDWLFDOO\�GHYHORSHG�
ŀ� 0DQDJHPHQW�HQVXUHV�WKDW�WKHUH�DUH�VXIILFLHQW�FRPSHWHQW�LQGLYLGXDOV�
ŀ� 0DQDJHPHQW�VHHNV�WKH�DFWLYH�LQYROYHPHQW�RI�LQGLYLGXDOV�LQ�LPSURY-

ing safety.
ŀ� 6DIHW\�LPSOLFDWLRQV�DUH�FRQVLGHUHG�LQ�FKDQJH�PDQDJHPHQW�SURFHVVHV�

 11 International Atomic Energy Agency, Regulatory Oversight of Safety Culture in Nuclear 
Installations, IAEA-TECDOC-1707, IAEA Vienna, 2013.

 12 International Atomic Energy Agency, Application of the Management System for Facili-
ties and Activities, IAEA Safety Standards Series No. GS-G-3.1, IAEA, Vienna (2006).
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ŀ� 0DQDJHPHQW�VKRZV�D�FRQWLQXDO�HIIRUW�WR�VWULYH�IRU�RSHQQHVV�DQG�JRRG�
communication throughout the organization.

ŀ� 0DQDJHPHQW�KDV�WKH�DELOLW\�WR�UHVROYH�FRQIOLFWV�DV�QHFHVVDU\�
ŀ� 5HODWLRQVKLSV�EHWZHHQ�PDQDJHUV�DQG�LQGLYLGXDOV�DUH�EXLOW�RQ�WUXVW�
�� &KDUDFWHULVWLF���$FFRXQWDELOLW\�IRU�VDIHW\�LV�FOHDU�
Attributes:
ŀ� $Q�DSSURSULDWH�UHODWLRQVKLS�ZLWK�WKH�UHJXODWRU\�ERG\�H[LVWV�WKDW�HQ-

sures that the accountability for safety remains with the licensee.
ŀ� 5ROHV�DQG�UHVSRQVLELOLWLHV�DUH�FOHDUO\�GHILQHG�DQG�XQGHUVWRRG�
ŀ� 7KHUH�LV�D�KLJK�OHYHO�RI�FRPSOLDQFH�ZLWK�UHJXODWLRQV�DQG�SURFHGXUHV�
ŀ� 0DQDJHPHQW� GHOHJDWHV� UHVSRQVLELOLW\�ZLWK� DSSURSULDWH� DXWKRULW\� WR�

enable clear accountabilities to be established.
ŀ� µ2ZQHUVKLS¶�IRU�VDIHW\�LV�HYLGHQW�DW�DOO�RUJDQL]DWLRQDO�OHYHOV�DQG�IRU�DOO�

individuals.
�� &KDUDFWHULVWLF���6DIHW\�LV�LQWHJUDWHG�LQWR�DOO�DFWLYLWLHV�
Attributes:
ŀ� 7UXVW�SHUPHDWHV�WKH�RUJDQL]DWLRQ�
ŀ� &RQVLGHUDWLRQ�RI�DOO�W\SHV�RI�VDIHW\��LQFOXGLQJ�LQGXVWULDO�VDIHW\�DQG�HQ-

vironmental safety, and of security is evident.
ŀ� 7KH�TXDOLW\�RI�GRFXPHQWDWLRQ�DQG�SURFHGXUHV�LV�JRRG�
ŀ� 7KH�TXDOLW\�RI�SURFHVVHV�� IURP�SODQQLQJ� WR� LPSOHPHQWDWLRQ�DQG� UH-

view, is good.
ŀ� ,QGLYLGXDOV�KDYH�WKH�QHFHVVDU\�NQRZOHGJH�DQG�XQGHUVWDQGLQJ�RI�WKH�

work processes.
ŀ� )DFWRUV�DIIHFWLQJ�ZRUN�PRWLYDWLRQ�DQG�MRE�VDWLVIDFWLRQ�DUH�FRQVLGHUHG�
ŀ� *RRG�ZRUNLQJ�FRQGLWLRQV�H[LVW�ZLWK�UHJDUG�WR�WLPH�SUHVVXUHV��ZRUN-

load and stress.
ŀ� 7KHUH�LV�FURVV�IXQFWLRQDO�DQG�LQWHUGLVFLSOLQDU\�FRRSHUDWLRQ�DQG�WHDP-

work.
ŀ� +RXVHNHHSLQJ�DQG�PDWHULDO�FRQGLWLRQV�UHIOHFW�FRPPLWPHQW�WR�H[FHO-

lence.
�� &KDUDFWHULVWLF���6DIHW\�LV�OHDUQLQJ�GULYHQ�
Attributes:
ŀ� $�TXHVWLRQLQJ�DWWLWXGH�SUHYDLOV�DW�DOO�RUJDQL]DWLRQDO�OHYHOV�
ŀ� 2SHQ�UHSRUWLQJ�RI�GHYLDWLRQV�DQG�HUURUV�LV�HQFRXUDJHG�
ŀ� ,QWHUQDO� DQG� H[WHUQDO� DVVHVVPHQWV�� LQFOXGLQJ� VHOI�DVVHVVPHQWV�� DUH�

used.
ŀ� 2UJDQL]DWLRQDO� H[SHULHQFH� DQG� RSHUDWLQJ� H[SHULHQFH� �ERWK� LQWHUQDO�

and external to the facility) are used.
ŀ� /HDUQLQJ�LV�IDFLOLWDWHG�WKURXJK�WKH�DELOLW\�WR�UHFRJQL]H�DQG�GLDJQRVH�

deviations, to formulate and implement solutions and to monitor the effects 
of corrective actions.

ŀ� 6DIHW\� SHUIRUPDQFH� LQGLFDWRUV� DUH� WUDFNHG�� WUHQGHG�� HYDOXDWHG� DQG�
acted upon.
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ŀ� 7KHUH�LV�V\VWHPDWLF�GHYHORSPHQW�RI�LQGLYLGXDO�FRPSHWHQFHV�
The par. 2.11 in GS-G-3.5 consolidates the system of safety culture char-

acteristics above by stating that, “A common understanding by all individuals 
of the characteristics and attributes of a strong safety culture is a prerequisite, 
so that everyone can seek and identify strengths and weaknesses and thus en-
hance the safety culture.” In other words through “breaking down” safety cul-
ture into smaller “units” in form of characteristics and attributes, it becomes 
possible to assess, evaluate and develop it.

Before continuing towards the aspects of enhancement of nuclear safe-
ty culture, it should be noticed that the Convention on Nuclear Safety 13 does 
not define the nuclear safety culture. The CNS only states that the Contract-
ing Parties have a desire “to promote an effective nuclear safety culture”. As 
the latter provision is established in the preamble, there are certain reasons 
to believe that safety culture is considered to be of a significant importance. 
However, the latter “desire” is not mentioned in any further articles of the 
Convention. Due to that, the question could be raised on how exactly the Safe-
ty Convention is implementing this promotion of nuclear safety culture. On 
one hand, the answer could be simple - it does not. Nowhere in the text of the 
Convention safety culture is mentioned and due to that, it just seems to have 
stayed a “desire”. On the other hand, even though the CNS does not address 
the safety culture issue directly, the content and characteristics of the nuclear 
safety culture analysed above allows to draw the conclusion that nuclear safe-
ty culture is promoted in the CNS through specific requirements on the Con-
tracting Parties, e.g. the article 10 mentioned above on the requirement to es-
tablish safety policies that put safety first, article 11 par. 2 that requires to 
ensure qualified staff with appropriate education, training and retraining are 
in the nuclear installations throughout its lifetime.

$VVHVVPHQW�DQG�,PSURYHPHQW�RI�1XFOHDU�6DIHW\�&XOWXUH

As the definition and the components of the nuclear safety culture implies, 
a significant part of nuclear safety culture is ‘the way of thinking’ or ’the way 
things are done around here’. Consequently, a natural question arises whether 
and how the nuclear safety culture can be measured, assessed and controlled?

Generally speaking, two main types of assessments of safety culture in nu-
clear installations could be distinguished: self-assessment and regulatory as-
sessment.

The purpose of self-assessment of safety culture can be done by the licens-
ee due to several reasons - to increase the awareness of the present culture, to 
serve as a basis for improvement or to keep track of the effects of change or 
improvement over a longer period of time. The IAEA technical publication on 

 13 Convention on Nuclear Safety, Legal Series No 16, IAEA, Vienna (1994).
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Self-assessments of Safety Culture in Nuclear Installations 14 establishes the 
specific methods to assess nuclear safety culture.

�� ,QWHUYLHZV

In allows for a great flexibility in questioning and for respondents to use 
their own words and expressions in answering. However, it is hard to com-
pare the interview, which makes it a challenge to generalize the results for the 
whole organization.

�� 4XHVWLRQQDLUHV

It allows to the information to be quantified and the results to be com-
pared between groups and over time. However, answers to questions are usu-
ally apparent and conscious values and attitudes of the respondent, and may 
not reveal the full depth of unconscious assumptions that underpin such im-
portant parts of safety culture as beliefs, values and attitudes.

�� 2EVHUYDWLRQV

It allows watching the culture as it enacts itself and is a useful complement 
to interviews in order to confirm or deny the results obtained from interviews 
and questionnaires. However, they cannot be quantified and used for statisti-
cal purposes.

�� 5HYLHZ�RI�GRFXPHQWDWLRQ

As it has need established some of the main characteristics of a good safe-
ty culture is systematic approach to safety and clear definition of roles and re-
sponsibilities in the organization. A review of documents will give some indi-
cation of whether these requirements are met. How often documentation is 
reviewed will reflect the organization’s attention to maintaining up-to-date in-
formation, and this in turn can reflect the priority that is given to safety. Em-
ployees may have been involved in the preparation of certain documents that 
are relevant to their work. This demonstrates that the organization recogniz-
es that employee involvement is desirable in achieving better performance at 
work, and in achieving better safety at work. Safety culture cannot be assessed 
by only reviewing documentation however the evidence gained from a review 
can reinforce information gained from other methods of assessment.

None of these methods separately is suitable to measure all aspects of nu-
clear safety culture as all of these methods have their strengths and weak-
nesses. Therefore it is recommended to use a “triangulated” approach, where 

 14 International Atomic Energy Agency, Self-Assessment of Safety Culture in Nuclear In-
stallations: Highlights and good practices, IAEA-TECDOC-1321, IAEA, (2002).
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a combination of different methods is applied to measure the same phenom-
enon. It is also apparent that the selected methods need to be adjusted to the 
particular organizational, and sometimes even national, context before use.

Requirement 27 of the IAEA General Safety Requirements GSR Part 1n es-
tablishes 15 that the regulatory body shall carry out inspections of facilities and 
activities to verify that the authorized party is in compliance with the regula-
tory requirements and with the conditions specified in the authorization. Re-
quirement 29 of the latter document implies that in conducting inspections 
the regulatory body shall consider a number of aspects, including, among oth-
er things, safety culture. Keeping in mind the subjectivity and complexity of 
nuclear safety culture, the classical compliance-based control did not seem to 
be enough. In the IAEA technical publication on Regulatory Oversight of Safe-
ty Culture in Nuclear Installations 16 it is stated that with regards to safety cul-
ture, compliance-based control allows access to the upper level of culture (ar-
tefacts), but not the lower levels (espoused values and basic assumptions). 
Due to that, the following regulatory oversight approaches were presented as 
a complement to the traditional compliance-based control:

�� 6HOI�DVVHVVPHQW�UHYLHZ��ZKLFK�LQYROYHV�XWLOL]LQJ�OLFHQVHH¶V�UHVXOWV�RI�D�
self-assessment, as well as reviewing the methods and process used by the li-
censee to conduct self-assessments.

�� ,QGHSHQGHQW�DVVHVVPHQW�UHYLHZ��ZKLFK�LPSOLHV�UHYLHZLQJ�WKH�RXWSXWV�
of the assessment conducted by an external independent organization.

�� ,QWHUDFWLRQ�ZLWK�WKH�OLFHQVHH�DW�D�VHQLRU�OHYHO��PHDQV�PHHWLQJ�ZLWK�WKH�
senior managements of the licensee on regular basis and addressing safety 
culture aspects.

�� )RFXVHG�VDIHW\�FXOWXUH�RQ�VLWH� UHYLHZ��ZKLFK�FRQVLVWV�RI� FRQGXFWLQJ�
wide-ranging on-site review of the licensee’s safety culture that might be trig-
gered by specific circumstances.

�� 2YHUVLJKW�RI�PDQDJHPHQW�V\VWHP�LPSOHPHQWDWLRQ��ZKLFK�LPSOLHV�WKH�
utilization of the outputs of the regulatory oversight of the management sys-
tem to provide information on the licensee’s safety culture.

�� ,QWHJUDWLRQ� LQWR� UHJXODWRU\� DFWLYLWLHV�� ZKLFK� FRQVLVWV� RI� FROOHFWLQJ�
safety culture information through regulatory activities, thus continuously 
providing a great amount of data related to the licensee’s safety culture.

Answering the question whether nuclear safety culture can be measured, 
assessed and reviewed, the simple answer is - yes. However, as the concept 
and content of the nuclear safety culture is complex (and that is shown in the 
analysis of the safety culture definition), it seems reasonable to state that in 
order to get a full view on the safety culture of nuclear installation, the self-
assessment methods, regulatory oversight approaches and the compliance-

 15 International Atomic Energy Agency, Governmental, Legal and Regulatory Framework 
for Safety, IAEA Safety Standards Series No. GSR Part 1, IAEA, Vienna (2010).

 16 International Atomic Energy Agency, Regulatory Oversight of Safety Culture in Nuclear 
Installations, IAEA-TECDOC-1707, IAEA Vienna, 2013.
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based control must be applied together using systematic approach. Doing 
that, will allow to improve and develop nuclear safety culture.

In the IAEA Safety Series on Developing Safety Culture in Nuclear Activi-
ties 17 three following stages of development of nuclear safety culture are iden-
tified:

Stage I - Safety is based solely on rules and regulations.
Stage II - Good safety performance becomes an organisational goal.
Stage III - Safety Performance can always be improved.
These three stages are based solely on the attitude of the organization to-

wards safety and as it is called the GHYHORSPHQW stages this implies that every 
following stage reflect attitudes that lead to stronger nuclear safety culture 
than the previous one.

At the Stage I an organization sees safety as an external requirement and 
not as an aspect of conduct that will help the organization to succeed. The 
external requirements are those of national governments, regional authori-
ties, or regulatory bodies. There is little awareness of behavioural and attitu-
dinal aspects of safety performance, and no willingness to consider such is-
sues. Safety is seen very much as a technical issue; mere compliance with rules 
and regulations is considered adequate. At the Stage II an organization as a 
management which perceives safety performance as important even in the ab-
sence of regulatory pressure. Although there is growing awareness of behav-
ioural issues, this aspect is largely missing from safety management meth-
ods, which comprise technical and procedural solutions. Safety performance 
is dealt with, along with other aspects of the business, in terms of targets or 
goals. At the Stage III an organization has adopted the idea of continuous im-
provement and applied the concept to safety performance. There is a strong 
emphasis on communications, training, management style, and improving ef-
ficiency and effectiveness. The level of awareness of behavioural and attitudi-
nal issues is high, and measures are being taken to improve behaviour. Prog-
ress is made one step at a time and never stops.

It should be noticed, that the strength of nuclear safety culture is defined 
not through the attitudes towards the safety culture itself, but rather through 
the attitude towards nuclear safety. The fact that the development of nucle-
ar safety culture depends on the organizations attitude towards safety implies 
that there is some kind of relation between nuclear safety and nuclear safety 
culture. It seems appropriate to analyse it more thoroughly.

Nuclear safety can be defined 18 as the achievement of proper operating 
conditions, prevention of accidents and mitigation of accident consequences, 

 17 International Nuclear Safety Advisory Group, Developing Safety Culture in Nuclear 
Activities: Practical Suggestions to Assist Progress, Safety Report Series No. 11, IAEA, Vienna 
(1998).

 18 The Committee on Nuclear Regulatory Activities, The Regulatory Goal of Assuring Nucle-
ar Safety, OECD (2008) and International Atomic Energy Agency, Safety Glossary: Terminology 
Used in Nuclear Safety and Radiation Protection, 2007 Edition, IAEA Vienna (2007).
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resulting in protection of workers, the public and the environment from un-
due radiation hazards. In other words, nuclear safety is reached when, among 
other things, proper operating conditions, resulting in protection of people 
and the environment, are achieved. It might be hard to define what proper 
operating conditions exactly mean, but, never the less, it seems reasonable to 
state that operating conditions of, for example, a nuclear power plant has to 
follow the requirements under the IAEA Safety Fundamentals 19 and the IAEA 
Specific Safety Requirements for the Commissioning and Operation of Nu-
clear Power Plants 20 in order to be considered as proper. Principle 3 of the 
IAEA Safety Fundamentals establishes that a safety culture that governs the 
attitudes and behaviour in relation to safety of all organizations and individ-
uals concerned must be integrated in the management system. Requirement 
1 of the IAEA Specific Safety Requirements states that the management sys-
tem has an obligation to promote safety culture and Requirement 5 requires 
the management to establish such safety policy that would promote a strong 
nuclear safety culture. This implies that strong nuclear safety culture is a part 
of proper operating conditions, which in conclusion means that nuclear safe-
ty can be reached only when strong nuclear safety culture is ensured. In oth-
er words, it seems safe to state that nuclear safety culture is a part of nuclear 
safety. This position could be confirmed through the reference to the CNRA 
report on the Role of the Nuclear Regulator in Promoting and Evaluating Safe-
ty Culture 21, where it is stated that a good safety culture is essential for overall 
nuclear safety, but it does not represent the whole of safety - a robust design, 
competent management of the technology and work processes, and compli-
ance with regulations are also required for safety.

7KH�SDUWLHV�FRQFHUQHG

When the topic of nuclear safety culture is addressed it seems somehow 
natural that it concerns the licensee, as the responsibility for safety under 
principle 1 of the IAEA Safety Fundamentals and Article 9 of the Convention 
on Nuclear Safety lies within the licensee.

However, systematic analysis on the IAEA Safety Standards system im-
plies that the issue of strong safety culture concerns the regulator as well. Prin-
ciple 3 of the IAEA Safety Fundamentals 22 establishes that a safety culture, 

 19 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
vironment, Fundamental Safety Principles, Safety Fundamentals, No SF-1, IAEA, Vienna (2006).

 20 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
YLURQPHQW��6DIHW\�RI�1XFOHDU�3RZHU�3ODQWV��&RPPLVVLRQLQJ�DQG�2SHUDWLRQ��6SHFL¿F�6DIHW\�5H-
quirements No. SSR-2/2, IAEA (2011).

 21 The Committee on Nuclear Regulatory Activities, Improving Nuclear Regulation, The Role 
of the Nuclear Regulator in Promoting and Evaluating Safety Culture, NEA/CNRA/R(2011)10, 
OECD (2011).

 22 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
vironment, Fundamental Safety Principles, Safety Fundamentals, No SF-1, IAEA, Vienna (2006).
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which governs the attitudes and behaviour in relation to safety of all organiza-
tions and individuals concerned, must be integrated in the management sys-
tem of the organizations concerned with, and facilities and activities that give 
rise to, radiation risks. Under the latter principle, the management system al-
so has to ensure the promotion of a safety culture, the regular assessment of 
safety performance and the application of lessons learned from experience. 
This implies that requirement for safety culture to be integrated in manage-
ment system is addressed both to the licensee and the regulatory body. This is 
also confirmed under the Requirement 19 of the IAEA General Safety Require-
ments Part 1 23, which states that one of the main purposes of the management 
of the regulatory body is to foster and support a safety culture in the regula-
tory body through the development and reinforcement of leadership, as well 
as good attitudes and behaviour in relation to safety on the part of individu-
als and teams. The OECD/NEA publication of the Characteristics of an Ef-
fective Nuclear Regulator 24 elaborated the regulators responsibility for estab-
lishment and promotion of safety culture by stating that a robust and strong 
safety culture is important for regulatory bodies. The regulatory body’s safety 
culture starts at the highest level in the organisation and includes the specific 
individual and organisational characteristics. In the publication the emphasis 
on the role of the leadership was also made by stating that the leaders should 
demonstrate a commitment to safety and safety culture in their decisions and 
behaviours and be capable of dealing with issues from the licensees, with de-
mands from the general public and communicating with media.

Consolidating what has been said, the organizational culture with nuclear 
safety is a highest priority, could be considered a responsibility of both the li-
censee and the regulatory body.

As the first chapter was dedicated to the concept of nuclear safety culture, 
it seems reasonable to analyse the concept of continuous improvement of nu-
clear safety, before identifying the relation between the latter concepts.

Concept of Continuous improvement of nuclear safety

7KH�GH¿QLWLRQ

The objective of the Safety Fundamentals 25 is to establish the fundamen-
tal safety objective, safety principles and concepts that provide the basis for 
the IAEA’s safety standards and its safety related programme. While defin-
ing the fundamental safety objective - protecting people and the environment 

 23 International Atomic Energy Agency, Governmental, Legal and Regulatory Framework 
for Safety, IAEA Safety Standards Series No. GSR Part 1, IAEA, Vienna (2010).

 24 OECD/NEA, The Characteristics of an Effective nuclear regulator, Nuclear Regulation 
NEA/CNRA/R(2014)3, OECD (2014).

 25 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
vironment, Fundamental Safety Principles, Safety Fundamentals, No SF-1, IAEA, Vienna (2006).
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from harmful effects of ionizing radiation - the Safety Fundamentals state that 
in order “to ensure that facilities are operated and the activities conducted so 
as to achieve the highest standards of safety that can reasonably be achieved, 
measures have to be taken”. The relation between the continuous improve-
ment of safety and the fundamental safety objective should be identified.

It might seem that the fundamental safety objective does not mention the 
continuous improvement as it explicitly requires only the highest level stan-
dards of safety that can reasonably be achieved. However, the concept of the 
KLJKHVW�VWDQGDUGV�WKDW�FDQ�UHDVRQDEO\�EH�DFKLHYHG plays a significant role in 
defining and understanding the concept of the continuous improvement of 
nuclear safety. Due to the timespan covered by a nuclear power plant, from 
its initial design stages to its eventual decommissioning and dismantling, that 
can be as much as fifty years or more, there will certainly be major changes in 
the engineering and scientific knowledge that underpins the design, construc-
tion, operation and maintenance of the plant, as well as a better understand-
ing of the threats that are posed by and to the plant from a variety of inter-
nal and external sources 26. This means that continuous high level of nuclear 
safety seems not really possible without improvements. If the continuous im-
provement is an essential part of the highest possible level of safety, the con-
clusion can be drawn that the continuous improvement of nuclear safety is a 
certain element of the fundamental safety objective. In other words, contin-
uous improvement of nuclear safety could be considered as an instrument to 
achieve the fundamental safety objective of protecting people and the envi-
ronment and that establishes the latter concept as one of the corner-stones in 
nuclear safety.

There should be no doubt that the latter conclusion plays a significant role 
in defining the concept of continuous improvement of nuclear safety. It should 
be noticed, however, that par.2.1 of the Safety Fundamentals only implies the 
logical connection between the fundamental safety objective and the continu-
ous improvement of safety, rather than explicitly establishes continuous im-
provement of nuclear safety as a part of the fundamental safety objective.

Another question in defining continuous improvement of nuclear safety is 
whether the latter concept should be defined as an REMHFWLYH, a SULQFLSOH or an 
REOLJDWLRQ. Before going deeper to the latter discussion, it should be noticed 
that there probably is no straightforward answer to the latter question and the 
analysis presented below represents only one possible point of view on the is-
sue. In par. 4.27 of the Requirement 22 in the IAEA’s General Safety Require-
ments for Governmental, Legal and Regulatory Framework for Safety 27 it is 
stated that “the regulatory body shall emphasize the continuous enhancement 
of safety as a general objective”. Several aspects should be mentioned here.

 26 The Committee on Nuclear Regulatory Activities, Improving Versus Maintaining Nuclear 
Safety, OECD (2002).

 27 International Atomic Energy Agency, Governmental, Legal and Regulatory Framework 
for Safety, IAEA Safety Standards Series No. GSR Part 1, IAEA, Vienna (2010).
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The wording of the requirement seems to imply that the continuous im-
provement is a general objective. Even though it might seem that the answer 
to the question mentioned above is clear, it might be worth analysing the lat-
ter paragraph slightly more thoroughly. According to the wording, continuous 
enhancement of safety is a general objective. However, there is no elabora-
tion on whether it is a general objective of safety, or a general objective of sta-
bility and consistency of regulatory control, as it is mentioned under the lat-
ter requirement. As the IAEA General Safety Requirements 28 were established 
to ensure the IAEA Safety Fundamentals to be applied, it seems reasonable to 
come back to the fundamental safety objective and its relation to the continu-
ous improvement of nuclear safety that was analysed earlier. As it was estab-
lished in the beginning of this chapter, continuous improvement of safety is 
an essential element of high level of nuclear safety, which implies the logical 
connection between the fundamental safety objective of protecting people and 
the environment and the continuous improvement of safety. In other words, 
the continuous improvement of nuclear safety seems to be a tool of reaching 
the high level of nuclear safety and not the objective of it. Besides that, under 
the IAEA system of Safety Standards, it seems unlikely that general objective 
of safety would be established not in the Safety Fundamentals, but rather un-
der a certain Requirement in the General Safety Requirements. Therefore, the 
conclusion can be drawn that the continuous enhancement of nuclear safety 
should not be considered as a general objective of safety. In order to answer 
the question whether continuous improvement of nuclear safety could be de-
fined as an objective, a systematic analysis of the Requirement 22 on stable 
and consistent regulatory control is required here. Paragraph 4.26 elaborat-
ing the Requirement states that the stable and consistent regulatory control 
means that regulatory process should be a formal processes based on specified 
policies followed by specified procedures, justifying and basing its require-
ments, judgements and decisions on the objectives, principles and associated 
criteria for safety. The following paragraph in the content of the Requirement 
22 is the paragraph 4.27 on the continuous enhancement of nuclear safety 
mentioned above and the last paragraph establishes the need of consistency 
in the regulatory decision making process in order for the regulatory control 
to be considered consistent. The systematic analysis of the disposition on the 
Requirement 22 allows drawing the conclusion that regulator is required to 
emphasize the continuous enhancement in nuclear safety in the frame of the 
requirement on consistent and stable regulatory control, which means that 
promotion of continuous improvement is an essential element of the stable 
and consistent regulatory control. Due to that, it seems reasonable to con-
clude that even though the wording of the Requirement implies that continu-
ous improvement is an objective, it could be more precisely defined as an es-

 28 International Atomic Energy Agency, Governmental, Legal and Regulatory Framework 
for Safety, IAEA Safety Standards Series No. GSR Part 1, IAEA, Vienna (2010).
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sential element of the stabile and consistent regulatory control. Furthermore, 
it should be noticed, that continuous improvement of nuclear safety is not un-
limited, which means that improvements have to be reasonable and evaluated 
with scrutiny before they are implemented 29. This implies that only those con-
tinuous improvements that contribute to high level of nuclear safety should be 
embraced. Colligating what has been said, the concept of continuous improve-
ment as such should not be considered to be an objective.

If the continuous improvement of nuclear safety should not be general-
ly defined as an objective the following question is whether it could be bet-
ter described as a principle or as an obligation. In order to answer that, first-
ly, a sketchy distinction between a principle and an obligation in nuclear legal 
framework should be made. Besides other things, one of the main features 
that separate the principle of the obligation is the lack of duty-holder. The or-
igin of the principle is so general that it applies to all and everyone that comes 
in contact to it, for example, well known fundamental principle of responsi-
bility for safety. For example, Principle 1 of the IAEA Safety Fundamentals 30 
clearly states that prime responsibility for safety rests with the person or orga-
nization responsible for facilities and activities that give rise to radiation risks. 
The latter principle only establishes the rule and does not elaborate who has to 
apply it as it has to be applied by all and everyone (the government, the regula-
tor, the operator etc.). The obligation, on the other hand, has a direct connec-
tion to a certain duty-holder - there always seems to be a certain party/parties 
that are responsible for fulfilling the obligation. The description of the Safety 
Requirements 31 implies, even though the format and style of the requirements 
should be harmonised with national legal framework, they have to be met, or 
otherwise measures have to be taken. In addition to this, it is specifically stat-
ed that if the party is not specified in the requirements the implication should 
be made that the appropriate parties are responsible for fulfilling them. Due 
to that, concerning the continuous improvement of nuclear safety, the ques-
tion that needs to be answered is whether continuous improvement of nucle-
ar safety has a duty-holder.

Requirement 19 of the IAEA’s General Safety Requirements 32 state that 
PDQDJHPHQW� V\VWHP� RI� WKH� UHJXODWRU\� ERG\ “shall maintain the efficien-
cy and effectiveness of the regulatory body in discharging its responsibilities 
and performing its functions. This includes the promotion of enhancements 
in safety, and the fulfilment of its obligations in an appropriate, timely and 

 29 R. Ptasekaite, Continuous Improvement of Nuclear Safety, in Nuclear Law and Beyond: 
Proceedings of the AIDN / INLA Regional Conference 2013 in Leipzig.

 30 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
vironment, Fundamental Safety Principles, Safety Fundamentals, No SF-1, IAEA, Vienna (2006).

 31 International Atomic Energy Agency, Governmental, Legal and Regulatory Framework 
for Safety, IAEA Safety Standards Series No. GSR Part 1, IAEA, Vienna (2010).

 32 International Atomic Energy Agency, Governmental, Legal and Regulatory Framework 
for Safety, IAEA Safety Standards Series No. GSR Part 1, IAEA, Vienna (2010).
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cost effective manner so as to build confidence.” Requirement 12 of the Spe-
cific Safety Requirements 33 establishes that “[...] WKH�RSHUDWLQJ�RUJDQL]DWLRQ 
shall implement any necessary corrective actions and reasonably practicable 
modifications for compliance with applicable standards aiming at enhancing 
the safety of the plant”. These two examples show that when requiring to con-
tinuously improve nuclear safety, the party that is responsible for the latter is 
clearly established - it is the regulator’s management system and the operat-
ing organisation in the cases mentioned above. The conclusion can be drawn 
that it is more reasonable to define the continuous improvement of nuclear 
safety as a certain obligation rather than as a principle. The actual duty-hold-
ers of this obligation will be analysed in the later section of this paper.

7KH�VFRSH

According to the fundamental safety objective 34, in order to achieve the 
highest standards of safety, measures that aim to control, restrict and mit-
igate need to be taken. This implies that these three objectives are the ele-
ments of the high level of safety. The high level of safety is an essential condi-
tion for protecting people and environment, which means that it is essential 
for achieving the fundamental safety objective as well. Due to that, the objec-
tives to control, restrict and mitigate should be considered to be the necessary 
elements of the fundamental safety objective. Since it has already been stat-
ed that continuous improvement of nuclear safety is an instrument to achieve 
the fundamental safety objective, it seems reasonable to conclude that con-
tinuous improvement of nuclear safety should cover control of exposure and 
release, restriction of likelihood and mitigation of consequences, in order for 
the high level of safety to be achieved and the fundamental safety objective to 
be fulfilled.

The Safety Fundamentals establish 35 that “the fundamental safety objec-
tive applies for all facilities and activities and for all stages over the lifetime of 
a facility or radiation source, including planning, siting, design, manufactur-
ing, construction, commissioning and operation, as well as decommissioning 
and closure. This includes the associated transport of radioactive material and 
management of radioactive waste”. Since the fundamental objective of safety 
applies everywhere, the high level of safety must also be ensured everywhere. 
As it was already established that continuous improvement is an essential el-
ement of the high level of nuclear safety, the conclusion could be drawn that 

 33 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
YLURQPHQW��6DIHW\�RI�1XFOHDU�3RZHU�3ODQWV��&RPPLVVLRQLQJ�DQG�2SHUDWLRQ��6SHFL¿F�6DIHW\�5H-
quirements No. SSR-2/2, IAEA (2011).

 34 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
vironment, Fundamental Safety Principles, Safety Fundamentals, No SF-1, IAEA, Vienna (2006).

 35 International Atomic Energy Agency, Safety Standards for Protecting People and the En-
vironment, Fundamental Safety Principles, Safety Fundamentals, No SF-1, IAEA, Vienna (2006).
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continuous improvement should also be required for all facilities and activi-
ties and for all stages over the lifetime: planning, siting, design, manufactur-
ing, construction, commissioning and operation, as well as decommissioning 
and closure 36.

Consolidating what has been said, the scope of the continuous improve-
ment of nuclear safety is rather vast and multi-layered - not only it covers the 
essential elements of high level of nuclear safety, it also should be applied to 
all activities and installations in all stages of their lifetime. That only confirms 
the continuous improvement of nuclear safety being the corner-stone of high 
level of nuclear safety.

7KH�SDUWLHV�FRQFHUQHG

After identifying that continuous improvement of nuclear safety as an ob-
ligation and defining its scope, it seems reasonable to analyse how the licens-
ee and the regulatory body interact in the field of continuous improvement of 
nuclear safety.

Systematic analysis of the IAEA’s legal framework 37 shows that regula-
tor has an obligation to establish the legal framework of requirements on how 
the continuous improvement of nuclear safety should be exercised and to pro-
mote continuous improvement of nuclear safety. The licensee’s obligation in 
continuous improvement of nuclear safety basically consists of controlling, 
assessing, reviewing and ensuring that regulator’s established level of safety 
is maintained. The latter analysis also allows to imply that the regulator is re-
sponsible for determining the level of safety that should be considered to be 
as high as reasonably achievable which implies that the regulator is improving 
nuclear safety, and the operator concentrates on fulfilling the existing safe-
ty requirements that have been established by the regulator and that way is 
maintaining nuclear safety.

nuclear safety Culture and Continuous improvement of 
nuclear safety interaction

When both concepts have been analysed thoroughly, defining of the rela-
tion between them does not seem to be a particular challenge.

As it was mentioned before, IAEA Safety Series No. 11 38 defines Stage III 
of the development of nuclear safety culture as an attitude when the organi-

 36 R. Ptasekaite, Continuous Improvement of Nuclear Safety, in Nuclear Law and Beyond: 
Proceedings of the AIDN / INLA Regional Conference 2013 in Leipzig.

 37 R. Ptasekaite, Continuous Improvement of Nuclear Safety, in Nuclear Law and Beyond: 
Proceedings of the AIDN / INLA Regional Conference 2013 in Leipzig.

 38 International Nuclear Safety Advisory Group, Developing Safety Culture in Nuclear 
Activities: Practical Suggestions to Assist Progress, Safety Report Series No. 11, IAEA, Vienna 
(1998).
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zation adopts the idea of continuous improvement and applies the concept 
to safety performance. In my opinion, the Stage III of development of safety 
culture is the key in describing the relation between the continuous improve-
ment of nuclear safety and nuclear safety culture. The description of the high-
est stage of the nuclear safety culture implies that the highest level of nuclear 
safety culture can only be reached when the continuous improvement of nu-
clear safety becomes a fundamental concept for safety performance. In other 
words, VWURQJ�VDIHW\�FXOWXUH�LV�QRW�SRVVLEOH�ZLWKRXW�FRQWLQXRXV�LPSURYHPHQW�
RI�QXFOHDU�VDIHW\. It should, however, be mentioned that, keeping in mind that 
the stages of safety culture are based on the attitudes and behaviour of the or-
ganization, the Stage III does not mean that continuous improvement of nu-
clear safety is objectively fully applied everywhere - it only implies the attitude 
of the organization which strives to fully fulfil its obligation of continuous im-
provement of nuclear safety.

Even though due to the limitations of this paper the European nuclear 
safety legislation has not been analysed in detail, Preamble (18) of the newly 
changed Euratom Directive on Safety of Nuclear Installation 39 is worth men-
tioning when analysing the relation between nuclear safety culture and con-
tinuous improvement of nuclear safety (emphasis added): ”Together with 
defence-in-depth, DQ�HIIHFWLYH�QXFOHDU�VDIHW\�FXOWXUH�LV�UHJDUGHG�DV�D�IXQGD-
PHQWDO�IDFWRU�LQ�DFKLHYLQJ�D�KLJK�OHYHO�RI�QXFOHDU�VDIHW\�DQG�LWV�FRQWLQXRXV�
LPSURYHPHQW� In other words, without effective safety culture high level of nu-
clear safety and its continuous improvement cannot be achieved. This state-
ment implies that FRQWLQXRXV�LPSURYHPHQW�RI�QXFOHDU�VDIHW\�LV�QRW�SRVVLEOH�
ZLWKRXW�VWURQJ�QXFOHDU�VDIHW\�FXOWXUH.

Due to the fact that strong safety culture is not possible without contin-
uous improvement of nuclear safety and continuous improvement of nucle-
ar safety is not possible without strong safety culture, the conclusion can be 
drawn that these to concepts are two sides of the same coin, called “high lev-
el of nuclear safety”.

Conclusions
Consolidating all that has been said, the conclusions are following:
�� 'HILQLQJ� WKH� QXFOHDU� VDIHW\� FXOWXUH� LQ� D� RQH� XQLYHUVDO� GHILQLWLRQ� LV�

challenging as safety culture is an assembly of attitudes and is individual to 
every nuclear installation and is evolving through time and within the fluid 
circumstances of the organization.

�� ³%UHDNLQJ�GRZQ´�QXFOHDU�VDIHW\�FXOWXUH�LQWR�VPDOOHU�³XQLWV´�LQ�IRUP�RI�
characteristics and attributes is an instrument to assess and evaluate nuclear 
safety culture.

�� &RQWLQXRXV� LPSURYHPHQW� RI� QXFOHDU� VDIHW\� EHLQJ� DQ� LQVWUXPHQW� WR�
achieve the fundamental safety objective is one of the corner stones in nucle-

 39 Council Directive 2014/87/EURATOM of 8 July 2014 amending Directive 2009/71/Eur-
atom establishing a Community framework for the nuclear safety of nuclear installations, OJ L 
219, 25.7.2014.
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ar safety. Continuous improvement of nuclear safety is best defined as an ob-
ligation, rather than principle or objective.

�� &RQWLQXRXV�LPSURYHPHQW�RI�QXFOHDU�VDIHW\�LV�UHTXLUHG�IRU�DOO�IDFLOLWLHV�
and activities and for all stages over the lifetime and covers control of expo-
sure and release, restriction of likelihood and mitigation of consequences.

�� 6WURQJ�QXFOHDU�VDIHW\�FXOWXUH�LV�QRW�SRVVLEOH�ZLWKRXW�FRQWLQXRXV�LP-
provement of nuclear safety and effective nuclear safety culture is a funda-
mental factor in continuous improvement of nuclear safety.
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La gouvernance internationaLe 
de La surete nucLeaire: 

queLLe remise en cause apres 
Fukushima?

Par L. Kueny 1 et E. Durand-Poudret 2

The Fukushima Daiichi nuclear accident had devastating consequences 
for the Japanese population and it has raised strong concerns about the effec-
tiveness of the international governance of Nuclear Safety. The actual safety 
regime is mainly based on the international conventions adopted as a follow-
up of the Chernobyl disaster. It is also composed by soft law instruments such 
as the Safety Standards published by the IAEA. This paper establishes a first 
overview of the works initiated at international level in order to improve the 
nuclear safety legislation, including the start of the amendment process of the 
Convention on Nuclear Safety. This process will discuss through a diplomat-
ic conference, to be organized in 2015, the possibility to extend the objectives 
of nuclear safety to cover not only the protection of the population but also 
its living environment. In addition, the European Union, which is the first re-
gional actor with legally binding regulations in the safety field, has launched a 
revision process of its directive on nuclear safety straight after the Fukushima 
Daiichi nuclear accident. The article eventually exposes the main provisions 
of the revised European directive on nuclear safety published in July 2014.

Le 11 mars 2011, le Japon faisait face à un séisme de magnitude 9 au large 
de la région du Tohoku, suivi par un tsunami ravageant 600 km de côtes. Cette 

 1 Conseiller de l’Ambassadrice, Représentante permanente de la France auprès de l’AIEA, 
chargé séminaire de droit nucléaire à la Faculté d’Aix en Provence. Les vues exprimées dans ce 
GRFXPHQW�VRQW�FHOOHV�GH�O¶DXWHXU�HW�QH�UHÀqWHQW�SDV�QpFHVVDLUHPHQW�FHOOHV�GHV�RUJDQLVDWLRQV�DX[-
TXHOOHV�LO�HVW�RX�D�pWp�DI¿OLp�

 2 Doctorante contractuelle en droit nucléaire, Aix-Marseille Université, Centre d’Etudes et 
de Recherches Internationales et Communautaires (CERIC), CNRS - UMR 7318.
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catastrophe naturelle d’une ampleur extrême a conduit à un scénario d’acci-
dent nucléaire jamais imaginé jusqu’alors sur le site nucléaire de Fukushima 
Daiichi: le séisme a conduit à une perte totale des alimentations électriques du 
site et la vague du tsunami, qui a atteint près de 15 mètres au niveau de la cen-
trale pour une digue dimensionnée à moins de 6 mètres, a inondé les systèmes 
internes à la centrale qui permettent, en temps normal, une alimentation élec-
trique de secours des réacteurs. La force de la vague a par ailleurs détruit les 
pompes d’alimentation en eau froide du site. Les réacteurs nucléaires et les 
piscines d’entreposage de combustible du site de Fukushima Daiichi se sont 
ainsi retrouvés sans source d’électricité ni de refroidissement. Le Japon, qui 
devait déjà se relever d’une catastrophe naturelle ayant causé plus de 18000 
victimes, allait avoir à gérer, dans les semaines et les mois suivants, une crise 
nucléaire majeure survenant de manière concomitante sur trois réacteurs et 
une piscine d’entreposage. La chaleur résiduelle des combustibles usés ne 
pouvant plus être évacuée, la température de l’eau des réacteurs et de la pis-
cine s’est élevée progressivement et, in fine, certains assemblages combus-
tibles ont commencé à fondre. La montée en pression au sein de l’enceinte des 
réacteurs, due à l’accumulation de vapeur, a conduit le Gouvernement japo-
nais à prendre la difficile décision d’effectuer des rejets radioactifs dans l’en-
vironnement et d’évacuer près de 110 000 personnes dans un rayon de 20km.

La communauté internationale avait encore en mémoire en 2011 les 
images de la catastrophe de Tchernobyl, survenue 25 ans plus tôt. Elle les as-
sociait d’une part aux défaillances d’un Etat en déclin, l’URSS, et, d’autre part, 
elle considérait avoir depuis lors tiré toutes les leçons de cet accident dans le 
domaine du droit international et des normes techniques de sûreté. Cette fois-
ci, l’accident nucléaire est survenu au sein d’une des premières puissances éco-
nomiques et technologiques au niveau mondial. Il a montré que ce que la doc-
trine internationale de sûreté nucléaire considérait comme très improbable 
—la survenue concomitante d’un séisme et d’une inondation, provoquant un 
accident majeur simultanément sur plusieurs réacteurs et une piscine— était 
possible et devait être donc pris en compte pour définir les mesures nécessaire 
pour prévenir une telle situation et en limiter les conséquences si elle vient à 
survenir.

Inévitablement, l’efficacité de la gouvernance internationale de la sûreté 
nucléaire a été remise en question depuis le 11 mars 2011, au sein de l’AIEA, 
dans le cadre des réunion des Parties contractantes de la Convention sur la sû-
reté nucléaire et, à un niveau régional, au sein de l’Union Européenne.

L’accident de Tchernobyl a conduit à une prolifération législative, avec 
l’adoption de 4 conventions internationales dont deux dans le domaine de la 
sûreté nucléaire 3. Doit-on s’attendre à un phénomène similaire avec l’accident 
nucléaire de Fukushima Daiichi? Le présent article a pour but de dresser un 

 3 Convention sur la sûreté nucléaire et Convention commune sur la sûreté de la gestion du 
combustible usé et sur la sûreté de la gestion des déchets radioactifs, dont il ne sera pas fait état 
GDQV�FHW�DUWLFOH��/HV�GHX[�DXWUHV�FRQYHQWLRQV�VRQW�OD�&RQYHQWLRQ�VXU�OD�QRWL¿FDWLRQ�UDSLGH�HQ�FDV�
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premier bilan des travaux entrepris par la Communauté internationale pour 
évaluer l’adéquation du cadre international de gouvernance de la sûreté nu-
cléaire, au vu des premiers enseignements de cet accident.

i. mobilisation des etats membres de l’aiea autour du plan 
d’action sur la sûreté nucléaire

L’harmonisation des principes et règles de sûreté nucléaire au niveau inter-
national repose historiquement sur des normes de «soft law» («droit souple») 
publiées par l’AIEA en application de ses statuts. Les normes de sûreté éditées 
par l’AIEA n’ont pas de valeur juridique contraignante 4 mais sont largement 
reconnues au niveau international. L’Agence Internationale de l’Energie Ato-
mique (AIEA) a mené depuis 2011 un large travail d’introspection pour éva-
luer à la fois le contenu et la portée de ces normes et l’efficacité de son action 
pour inciter les Etats à les mettre en œuvre.

Conférence Ministérielle sur la sûreté nucléaire

Trois mois seulement après l’accident nucléaire de Fukushima Daiichi, un 
millier de délégués de 83 Etats et 11 organisations internationales se sont réu-
nis à Vienne au mois de juin 2011, en réponse à l’invitation du directeur général 
de l’AIEA, pour une Conférence ministérielle sur la sûreté nucléaire. Au-delà 
du symbole politique de la mobilisation d’un grand nombre de ministres très 
peu de temps après l’accident, la Conférence aura permis l’adoption d’une dé-
claration ministérielle, même si l’ambition des engagements qu’elle contient 
reste limitée. La déclaration rappelle le rôle central des Etats ayant des pro-
grammes électronucléaires dans l’application des «normes les plus élevées de 
sûreté nucléaire» tout en prenant l’engagement de consolider le rôle central 
de l’AIEA dans la «promotion de la coopération internationale et la coordi-
nation des efforts internationaux pour renforcer la sûreté nucléaire, de four-
nir des compétences et des conseils dans ce domaine et de renforcer la cul-
ture de sûreté dans le monde» 5. La déclaration reconnait également la forte 
attente du public vis-à-vis de l’AIEA et la nécessité pour l’organisation de pou-
voir communiquer, dans les meilleurs délais après un accident nucléaire, des 
informations objectives et exactes sur les faits, ainsi que des évaluations de 
l’accident et de ses conséquences radiologiques.

On relèvera avec intérêt que cette Déclaration ministérielle, adoptée seu-
lement 3 mois après l’accident de Fukushima Daiichi, ne mentionne pas le 

d’accident nucléaire et la Convention sur l’assistance en cas d’accident nucléaire ou de situation 
d’urgence radiologique.

 4 Elles ont néanmoins une valeur contraignante pour l’AIEA elle-même dans le cadre de la 
mise en œuvre de ses projets de coopération avec les Etats Membres.

 5 Conférence Ministérielle sur la sûreté nucléaire, Déclaration, AIEA/INFCIRC/821, AIEA, 
20 juin 2011.
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cadre juridique international encadrant la sûreté nucléaire et en particu-
lier la Convention sur la sûreté nucléaire. La première mission de «recher-
che de faits» de l’AIEA, dite mission «Weightman», du nom de son chef bri-
tannique, n’avait rendu son rapport préliminaire que le 1er juin 6: il était sans 
doute encore trop tôt, lors de la Conférence ministérielle, pour espérer trouver 
un accord sur la transcription de ces leçons techniques en recommandations 
pour améliorer le régime international de sûreté nucléaire ou, plus modeste-
ment, pour améliorer les modalités de sa mise en œuvre. Prenant justement 
conscience qu’il était nécessaire d’approfondir l’analyse de l’accident avant de 
prendre de nouveaux engagements, les Etats participant à la Conférence mi-
nistérielle ont, au travers de leur déclaration, mandaté l’AIEA pour établir un 
«plan d’action sur la sûreté nucléaire» au cours de l’été 2011.

Plan d’action sur la sûreté nucléaire de l’AIEA

Ce plan d’action a été adopté par la Conférence Générale de l’AIEA en 
septembre 2011. Il prévoit 12 mesures 7 et 39 sous-actions visant à améliorer 
la sûreté des installations nucléaires, applicables sur une «base volontaire», 
comme le rappelle à plusieurs reprises le document de l’AIEA. Les engage-
ments pris par les 151 Etats Membres de l’AIEA 8, s’ils n’ont pas d’impact sur le 
cadre juridique international, sont néanmoins substantiels. Le plan préconise 
par exemple que les Etats effectuent «rapidement une évaluation nationale 
de la conception des centrales nucléaires par rapport aux risques naturels 
extrêmes spécifiques des sites» et «mett[ent] en œuvre les mesures correcti-
ves nécessaires en temps voulu» 9, l’AIEA devant fournir une aide méthodo-
logique. Le plan demande au Secrétariat de l’AIEA de renforcer les examens 
par les pairs existants déjà au sein de l’Agence en y incorporant les enseigne-
ments de l’accident survenu au Japon, tout en publiant «en temps voulu, les 
résultats de ces examens avec le consentement de l’Etat concerné». Les Etats 

 6 International Fact Finding Expert Mission of the Nuclear Accident following the Great 
East Japan Earthquake and Tsunami, 24 may - 1 June 2011, preliminary summary, AIEA, 1er juin 
2011.

 7� /HV����DFWLRQV�LGHQWL¿pHV�SDU�OH�SODQ�GH�O¶$,($�VRQW��eYDOXHU�OHV�YXOQpUDELOLWpV�GH�V�UHWp�
des centrales nucléaires à la lumière des enseignements tirés depuis la date de l’accident; Ren-
IRUFHU� OHV�H[DPHQV�SDU�GHV�SDLUV�GH� O¶$,($�HQ�YXH�G¶HQ�RSWLPLVHU� OHV�DYDQWDJHV�SRXU� OHV�eWDWV�
Membres, Renforcer la préparation et la conduite des interventions d’urgence; Renforcer l’ef-
¿FDFLWp�GHV�RUJDQLVPHV�QDWLRQDX[�GH�UpJOHPHQWDWLRQ��5HQIRUFHU� O¶HI¿FDFLWp�GHV�RUJDQLVPHV�H[-
ploitants en matière de sûreté nucléaire; Examiner et renforcer les normes de sûreté de l’AIEA 
HW�DPpOLRUHU�OHXU�DSSOLFDWLRQ���$FFURvWUH�O¶HI¿FDFLWp�GX�FDGUH�MXULGLTXH�LQWHUQDWLRQDO��)DFLOLWHU�OD�
PLVH�HQ�SODFH�GH�O¶LQIUDVWUXFWXUH�GRQW�OHV�eWDWV�0HPEUHV�RQW�EHVRLQ�SRXU�ODQFHU�XQ�SURJUDPPH�
électronucléaire; Renforcer et maintenir la création de capacités; Assurer la protection continue 
des personnes et de l’environnement contre lesrayonnements ionisants à la suite d’une situation 
G¶XUJHQFH�QXFOpDLUH��$FFURvWUH�OD�WUDQVSDUHQFH�HW�O¶HI¿FDFLWp�GH�OD�FRPPXQLFDWLRQ�HW�DPpOLRUHU�OD�
GLIIXVLRQG¶LQIRUPDWLRQV��8WLOLVHU�HI¿FDFHPHQW�OD�UHFKHUFKH�GpYHORSSHPHQW�

 8 L’AIEA comptait alors 151 Etats Membres. L’organisation en compte désormais 162.
 9 Ou «stress-tests».
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sont quant à eux encouragés à recourir à ces examens, en particulier pour éva-
luer l’indépendance effective et les moyens techniques, humains et financiers 
de leurs autorités de sûreté. En ce qui concerne le cadre juridique internatio-
nal, le plan d’action préconise de travailler en priorité à une meilleure mise 
en œuvre du cadre existant, même s’il mentionne l’existence de propositions 
d’amendement de la Convention sur la sûreté nucléaire.

Il est en soi remarquable que la Communauté internationale soit parve-
nue, seulement six mois après l’accident nucléaire de Fukushima Daiichi, à 
adopter un programme d’action pour l’AIEA et ses Etats Membres et dont les 
priorités restent très largement d’actualité trois ans après. L’AIEA rend régu-
lièrement compte des travaux qu’elle mène dans le cadre de ce plan, au travers 
de rapports rendus à ses Etats Membres.

Néanmoins, l’efficacité de la mise en œuvre du plan par les Etats Membres 
eux-mêmes est très difficile à évaluer, dans la mesure où ces Etats n’ont au-
cune obligation de rendre compte des actions qu’ils ont entreprises dans le 
cadre du plan. Seules la Fédération de Russie et la France ont accepté de com-
muniquer à l’AIEA de manière régulière, à titre volontaire, la liste des actions 
mises en œuvre au niveau national. Il est ainsi impossible, trois ans après 
l’adoption du plan, de réaliser une évaluation globale de sa mise en œuvre.

Un engagement pris dans le cadre du plan d’action illustre bien les diffi-
cultés de l’évaluation de sa mise en œuvre. Tous les Etats Membres de l’AIEA 
exploitant des réacteurs de puissance se sont engagés à réaliser au moins une 
mission d’examen de la sûreté de l’exploitation des centrales nucléaires de 
type OSART 10 dans les 3 ans qui suivaient le plan. En 2014, onze pays n’avaient 
toujours pas appliqué cette recommandation, sans que cet écart ne puisse être 
mis en exergue par l’AIEA dans ses rapports, faute de mandat lié à l’évaluation 
de la mise en œuvre du plan 11.

Une autre difficulté a trait à l’absence de notion de délai dans le plan, dont 
la durée de mise en œuvre ne peut néanmoins être infinie. L’AIEA travaille ac-
tuellement pour intégrer dans ses activités régulières, d’ici à la fin de l’année 
2015, les actions actuellement menées dans le cadre du plan d’action, de façon 
à pouvoir mettre un terme à celui-ci.

 10 Le programme OSART de l’AIEA est décrit sur la page suivante: http://www.iaea.org/
newscenter/news/2010/osart.html.

 11 La liste des missions OSART réalisées par le passé est disponible sur le site de l’AIEA. On 
relèvera que, pour plusieurs pays, les dernières missions de type OSART sont anciennes et que 
ces mêmes pays n’ont toujours pas formulé de nouvelle requête auprès de l’AIEA: Royaume-Uni 
(1994), Argentine (1997), Canada (2004), Lithuanie (2006), Corée (2007), Allemagne (2007), 
Espagne (2009), Ukraine (2009), Suède (2010), Belgique (2010), Slovaquie (2010).Le Japon n’a 
pas demandé de mission OSART depuis 2009 mais cela s’explique par la mise à l’arrêt de ses 
réacteurs, comme suite de l’accident de Fukushima Daiichi.
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Revue et révision des normes de sûreté de l’AIEA

Un des volets importants du plan d’action sur la sûreté nucléaire porte sur 
le renforcement des normes de sûreté de l’AIEA, à la lumière des enseigne-
ments tirés jusque-là de l’accident de Fukushima Daiichi. Il fait écho au sou-
hait exprimé notamment par son Directeur général 12. Le plan préconise une 
revue complète de la collection des normes de sûreté de l’AIEA et leur révi-
sion, si nécessaire, pour en améliorer l’efficacité, tout en réaffirmant le carac-
tère uniquement incitatif de ces normes 13.

La Commission des normes de sûreté (CSS) de l’AIEA, qui réunit des ex-
perts de haut niveau nommés par ses Etats Membres, a engagé cet examen 
des normes de sûreté de l’Agence à la lumière de l’accident de Fukushima en 
2012. La revue minutieuse des normes en vigueur réalisée par la Commis-
sion n’a au final pas révélé de zone de faiblesse significative. Elle a néanmoins 
permis d’identifier un nombre limité d’exigences complémentaires qui seront 
progressivement intégrées aux normes de sûreté pour les renforcer ou en fa-
ciliter la mise en œuvre. 14

Si l’on considère que les causes de l’accident, dans sa compréhension ac-
tuelle, sont correctement couvertes par les normes de sûreté de l’AIEA, c’est 
par conséquent leur mise en œuvre qui nécessite d’être améliorée.

Les Etats peuvent faire appel à l’AIEA pour évaluer la mise en œuvre de 
ses normes de sûreté au travers de missions d’examen par les pairs. Ces mis-
sions consistent à envoyer, à la demande d’un Etat, une équipe d’experts de 
haut niveau et de différentes nationalités pour évaluer la mise en œuvre des 
normes et proposer au Gouvernement de l’Etat hôte de la mission, des recom-
mandations et des suggestions pour améliorer celle-ci. L’efficacité de ces mis-
sions a été largement débattue après l’accident de Fukushima Daiichi, dans 
la mesure où le Japon avait accueilli en 2007, soit quatre ans avant la catas-
trophe, une mission d’évaluation de la mise en œuvre des normes de sûreté de 
l’AIEA pour ce qui concerne les volets législatifs et réglementaires (Integrated 
Regulatory Review Service ou IRRS).

 12 Voir par exemple la déclaration de clôture de la Conférence Ministérielle sur la sûreté 
nucléaire de juin 2012 prononcée par le directeur général de l’AIEA Y. Amano et les déclarations 
nationales délivrées à l’occasion de cette même conférence.

 13 Des normes que les Etats Membres «XWLOLVHURQW�DXVVL� ODUJHPHQW�HW�DXVVL�HI¿FDFHPHQW�
que possible», «en temps voulu» et de «manière ouverte et transparence» (Plan d’action de 
l’AIEA sur la sûreté nucléaire).

 14 Rapport d’ensemble sur la sûreté nucléaire pour 2013 présenté à la Conférence générale 
de l’AIEA en septembre 2013, document GC(57)/INF/3, AIEA, juillet 2013.

L’essentiel des mises à jour ou des améliorations à apporter pour prendre en compte les pre-
mières leçons de l’accident concerne les guides de sûreté, qui constituent le niveau le plus faible 
de la pyramide documentaire de l’AIEA.
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Un retour critique sur les conclusions de cette mission IRRS n’est pas inu-
tile pour éclairer ce débat. Le rapport de la mission, rendu public 15, est rédigé 
dans un langage diplomatique et les lacunes aujourd’hui identifiées par le Ja-
pon lui-même dans sa réglementation ou dans l’efficacité de ses autorités de 
contrôle auraient sans doute pu être soulignées de manière plus incisive. On 
trouve malgré tout dans le rapport un grand nombre de constats qui figurent 
parmi les causes au minimum indirectes de l’accident. Le rapport souligne 
par exemple une répartition ambiguë des responsabilités entre les différents 
acteurs chargés du contrôle de la sûreté 16, l’examen insuffisant des accidents 
hors dimensionnement 17, l’absence d’exigence réglementaire relative à la ges-
tion par les opérateurs des accidents graves 18, une relation entre l’autorité de 
sûreté et les exploitants manquant de confiance et de transparence 19 ou en-
core des pouvoirs d’inspection insuffisants pour le personnel de l’autorité de 
sûreté 20. Tous ces points sont aujourd’hui reconnus comme des défaillances 
majeures qui ont concouru à la survenue de l’accident et qui ont participé à sa 
gestion très imparfaite.

Il est naturellement difficile de déterminer si une mise en œuvre plus ri-
goureuse des recommandations préconisées par le rapport de l’AIEA aurait pu 
permettre d’éviter l’accident ou, au minimum, de contribuer de manière subs-
tantielle à améliorer sa gestion. On se contentera d’observer que le Japon, à 
la date de l’accident, n’avait toujours pas sollicité une mission de suivi de la 
mise en œuvre des recommandations de ce rapport, contrairement à la pra-
tique qui veut que cette mission soit organisée dans les deux ou trois ans sui-
vant la mission IRRS.

Il est certain, au vu de la mission réalisée au Japon en 2007, que les conclu-
sions des rapports des missions IRRS pourraient être rédigées de manière plus 

 15 Integrated Regulatory Review Service (IRRS) to Japan, IAEA-NSNI-IRRS-2007/01, 
AIEA, 20 décembre 2007, publié sur le site de l’AIEA et sur le site de l’autorité de sûreté japonaise 
(NRA).

 16 «NSC [Nuclear Safety Commission@� LV�D� FRXQFLO� HVWDEOLVKHG� LQ� WKH�&DELQHW�2I¿FH�DQG�
supervises NISA, and NISA [Nuclear and Industrial Safety Agency] is the regulatory body. By the 
stipulation of law, JNES [Japan Nuclear Energy Safety Organization] conducts some inspections. 
However, the organizational arrangements may cause complexity and the responsibilities for 
QXFOHDU�VDIHW\�DPRQJ�WKHVH�HQWLWLHV��DOWKRXJK�GH¿QHG�LQ�WKH�UHOHYDQW�ODZV��VHHP�LQWHUWZLQHG», 
ibid.

 17 «There are no legal regulations for the consideration of beyond the design basis, as 
Japanese plants are considered to be adequately safe as ensured by preventive measures», ibid.

 18 «Accident management measures are taken by licensees on a voluntary basis», ibid.
 19 «NISA should continue to foster relations with industry that are frank and open yet 

formal and based on mutual understanding and respect»; «NISA should foster good mutual 
understanding and trust building between its staff and the licensees», ibid.

 20 «There are only certain windows where access is allowed for inspection by law. Cu-
rrently, inspectors, including resident inspectors, may only conduct interviews and request 
FHUWDLQ�LQIRUPDWLRQ�IURP�OLFHQVHHV�RU�RSHUDWRUV�DW�VSHFL¿HG�WLPHV��&HUWDLQ�XQIHWWHUHG�DFFHVV�WR�
continually perform inspections is authorized in some cases only by a ‘gentlemen’s agreement’ 
with the operator», ibid.
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explicite. Là réside à la fois la force et la faiblesse de l’outil: les normes réfé-
rences utilisées par les experts pendant ces missions sont des normes de sûre-
té non-impératives. Leurs conclusions ne peuvent donc avoir une valeur pres-
criptive comme c’est le cas lors d’une inspection réglementaire ou d’un audit 
de certification. L’efficacité de ces missions dépend donc étroitement de la vo-
lonté d’ouverture au regard critique d’experts étrangers de la part de l’Etat qui 
y fait appel. Tel que le souligne D. Flory, directeur général adjoint de l’AIEA 
en charge de la sûreté nucléaire, «sans implication volontaire et forte des 
eWDWV� ces missions ne pourraient pas jouer leur rôle d’évaluation objective 
de l’efficacité des systèmes nationaux de régulation de la sûreté nucléaire» 21.

Rapport complet de l’AIEA sur l’accident

La catastrophe de Tchernobyl a montré combien il était important de pou-
voir disposer de forums multilatéraux pour dégager un consensus autour de 
l’analyse de l’accident et de ses conséquences 22. Très vite après l’accident de 
Fukushima Daiichi, il est apparu aux yeux des experts qu’il fallait travailler 
sans attendre pour organiser et coordonner, au niveau de l’AIEA, le recueil des 
faits auprès des protagonistes de l’accident et la mise en commun des ensei-
gnements techniques de l’accident.

Le plan d’action a conduit à la mise en place par l’AIEA d’une série de 
conférences internationales d’experts sur les sujets impactés par l’accident 23. 
En complément, lors de la 56e session ordinaire de la Conférence générale, le 
Directeur général de l’AIEA a annoncé, en réponse à la demande de ses Etats 
Membres 24, que l’AIEA allait établir un rapport d’ensemble sur l’accident de 
Fukushima Daiichi 25. Le résumé analytique devrait être présenté au Conseil 

 21 Flory, D., «Coopération internationale et sûreté nucléaire», Politique étrangère 4/2011 
(Hiver), p. 865-878.

 22 Il avait néanmoins fallu attendre 2003 pour voir les organisations internationales tra-
vaillant sur l’évaluation des conséquences environnementales de l’accident se regrouper dans un 
«forum Tchernobyl», qui avait rendu son rapport en 2005. Le groupe d’expert INSAG de l’AIEA 
VXU�OD�V�UHWp�GHV�UpDFWHXUV�QXFOpDLUH�DYDLW�TXDQW�j�OXL�UHQGX�HQ������VRQ�UDSSRUW�Gp¿QLWLI�VXU�OHV�
leçons à tirer de l’accident de Tchernobyl en matière de sûreté.

 23� 6�UHWp�GHV�UpDFWHXUV�HW�V�UHWp�GHV�FRPEXVWLEOHV�XVpV��PDUV��������WUDQVSDUHQFH�HW�HI¿-
cacité de la communication dans les situations d’urgence radiologique (juin 2012), protection 
contre les séismes et les tsunamis extrêmes (septembre 2012), démantèlement et assainissement 
après un accident nucléaire (février 2013), facteurs organisationnels et humains (mai 2013), pro-
tection radiologique (février 2014), gestion des accidents graves (mars 2014).

 24 Exprimée dans la résolution sur la sûreté nucléaire adoptée par les Etats Membres de 
l’AIEA lors la même Conférence générale.

 25 Le rapport s’articulera autour des 5 thématiques suivantes: description de l’accident et 
du contexte dans lequel il a eu lieu, évaluation des enseignements dans le domaine de la sûreté, 
enseignements dans le domaine de la préparation et de la conduite de l’intervention d’urgence, 
évaluation des conséquences radiologiques, enseignements dans le domaine de la gestion des si-
tuations post-accidentelles. Cinq groupes de travail, composés chacun de quelque 15 à 20 experts 
UHFRQQXV� LQWHUQDWLRQDOHPHQW��RQW�pWp�FUppV�D¿Q�G¶DLGHU�j� O¶pODERUDWLRQ�GX�UDSSRUW�VXU�FKDFXQH�
des thématiques citées. Un groupe consultatif technique international (ITAG) a également été 
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des Gouverneurs de l’AIEA du mois de mars 2015 et le rapport complet lors de 
la Conférence générale de l’organisation prévue en septembre 2015.

L’ampleur de ces travaux montre que l’identification de tous les enseigne-
ments techniques d’un accident nucléaire prend du temps et qu’il faudra sans 
doute encore de nombreuses années avant d’en avoir une vue globale défini-
tive, qui impactera nécessairement le regard que nous portons sur l’efficacité 
des instruments existants pour gouverner la sûreté nucléaire au niveau mon-
dial.

En parallèle à ces travaux techniques conduits sous l’égide de l’AIEA, une 
réflexion est menée sur les conséquences qui doivent être tirées sans attendre 
dans le cadre de la Convention sur la sûreté nucléaire. Il est très vite apparu 
aux Parties contractantes que l’accident impliquait une revue approfondie des 
mécanismes de mise en œuvre de la Convention pour les rendre plus transpa-
rents et plus efficaces. L’exercice d’introspection mené depuis 2011 a finale-
ment conduit ces Parties contractantes à s’interroger également sur l’oppor-
tunité d’amender le texte de la Convention elle-même, pour en renforcer les 
exigences juridiques.

ii. amender la convention sur la sûreté nucléaire 
��RX�DPpOLRUHU�O¶HI¿FDFLWp�GH�VD�PLVH�HQ�°XYUH"

Le cadre juridique gouvernant la sûreté nucléaire repose sur la Conven-
tion sur la sûreté nucléaire, qui est une des leçons principales de l’accident de 
Tchernobyl sur le plan du droit international. La Convention, de nature inci-
tative, a été adoptée en 1994 26 sous l’égide de l’AIEA pour constituer un fo-
rum d’échange entre Etats sur les mesures mises en œuvre pour «atteindre 
et maintenir un haut niveau de sûreté nucléaire dans le monde entier» 27. Le 
paragraphe de préambule viii de la Convention en précise ainsi la philoso-
phie: «la présente Convention comporte l’engagement d’appliquer des prin-
cipes fondamentaux de sûreté pour les installations nucléaires plutôt que 
des normes de sûreté détaillées et il existe, en matière de sûreté, des orienta-
tions définies au niveau international qui sont actualisées de temps à autre 
et qui peuvent donc donner des indications sur les moyens les plus récents 
d’atteindre un haut niveau de sûreté».

Cet instrument a force obligatoire mais ne contient que des exigences de 
sûreté de haut niveau, laissant aux Etats une grande flexibilité quant aux mo-
dalités de leur mise en œuvre. Aucun mécanisme de sanction n’est prévu en 
cas de non-respect des obligations mais un mécanisme de rapports natio-
naux, examinés tous les trois ans par les Etats Parties doit permettre l’exer-

créé pour assurer un rôle de relecture du rapport par des experts d’organisations internationales 
compétentes.

 26 AIEA, Convention sur la sûreté nucléaire, Doc. INFCIRC/449 ouverte à la signature le 20 
septembre 1994, 1963 R.T.N.U. 317 (entrée en vigueur le 24 octobre 1996).

 27 Article 1er de la Convention sur la sûreté nucléaire.
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cice d’une «pression» sur ceux-ci («peer pressure») pour mettre en œuvre les 
meilleures pratiques de sûreté. L’efficacité de la mise en œuvre de la Conven-
tion repose sur un mécanisme d’examen par les pairs: tous les trois ans, les 
Parties contractantes ont l’obligation de rédiger un rapport national 28 rendant 
compte de la mise en œuvre de la Convention. Quatre réunions d’examens 
avaient eu lieu avant l’accident de Fukushima Daiichi (1999, 2002, 2005 et 
2008).

L’efficacité de cette Convention, qui n’a pas permis d’éviter l’accident sur-
venu au Japon, a fait l’objet d’un large débat depuis 2011.

Cinquième réunion d’examen de la Convention sur la sûreté 
nucléaire

La cinquième réunion ordinaire d’examen de la Convention sur la sûreté 
nucléaire a été organisée du 4 au 14 avril 2011, un mois seulement après l’ac-
cident. Ce court délai ne permettait pas d’avoir un recul suffisant pour réa-
liser une analyse collective de l’accident, alors même que les réacteurs acci-
dentés de Fukushima Daiichi n’étaient toujours pas revenus à un état sûr. Au 
terme de cette réunion, les 61 Etats représentés ont exprimé au travers d’une 
déclaration, leur solidarité vis-à-vis de l’Etat et du peuple japonais. Les Etats 
ont par ailleurs affiché leur soutien à la proposition du Directeur général de 
l’AIEA d’organiser en juin 2011 une Conférence ministérielle pour tirer les 
premières leçons de l’accident et ils ont décidé de se réunir en août 2012 pour 
une réunion extraordinaire dédiée aux enseignements à retenir de l’accident 
nucléaire.

Deuxième réunion extraordinaire des Parties contractantes 
à la Convention sur la sûreté nucléaire

Comme décidé lors de la cinquième réunion ordinaire d’examen de la 
CSN, une réunion extraordinaire des Parties contractantes s’est tenue en août 
2012, avec l’objectif d’une part de partager les premières leçons techniques 
de l’accident —concernant par exemple l’exercice des «stress-tests» des cen-
trales nucléaires réalisé dans de nombreux Etats— et, d’autre part, d’échanger 
les vues des Parties contractantes sur l’efficacité de la Convention. Cette der-
nière discussion a été stimulée par le dépôt préalable de propositions d’amen-
dements de la Convention par la Fédération de Russie et par la Suisse:

— La proposition russe portait sur la réalisation de réexamens périodiques 
de la sûreté des réacteurs, la mise en place d’infrastructures liées à la sûreté 
nucléaire, la coordination entre les acteurs étatiques dans le cadre de la ges-
tion d’un accident nucléaire, l’évaluation des moyens mis en place par les ex-

 28 Obligation énoncée à l’article 5 de la Convention sur la sûreté nucléaire et à l’article 32 de 
la Convention commune.
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ploitants nucléaires pour faire face à tout type d’accident et la prise en compte 
de scénarios défavorables similaires à celui de Fukushima Daiichi dans les 
évaluations de la conception des réacteurs.

— La proposition Suisse visait quant à elle l’accroissement de la transpa-
rence des décisions de l’autorité de sûreté et des processus de mise en œuvre 
de la convention, la réalisation régulière de missions d’évaluation par les pairs 
et la prise en compte de l’état de l’art dans la réglementation de la sûreté des 
centrales nucléaires.

Très vite, il est apparu que le contenu des propositions d’amendement 
était loin de faire consensus, mais c’est surtout l’opportunité politique et ju-
ridique d’amender la Convention qui a été discutée par certaines Parties 
contractantes, en faisant valoir les arguments suivants:

— Le processus d’amendement de la Convention est complexe et son issue 
aléatoire 29. S’il aboutit, le dépôt d’un nombre suffisant 30 d’instruments de ra-
tification, d’acceptation ou d’approbation pour l’entrée en vigueur de l’amen-
dement demanderait un grand nombre d’années 31.

— Dans l’hypothèse où l’amendement serait adopté et entrerait en vi-
gueur, la coexistence de deux versions de la Convention, l’une amendée pour 
certains Etats et l’autre non-amendée pour les Etats qui ne l’aurait pas en-
core ratifiée, acceptée ou approuvée, compliquerait considérablement l’exer-
cice des réunions d’examen triennales alors basées sur deux référentiels juri-
diques différents.

— L’efficacité d’une Convention incitative repose davantage sur le proces-
sus de réunion d’examen que sur les obligations juridiques générales qu’elle 
contient, considérées par ailleurs comme suffisantes. Il fallait donc, selon cer-
taines Parties contractantes, principalement concentrer les efforts sur l’amé-
lioration de ce processus plutôt que de s’épuiser dans un long processus 
d’amendement.

Comme alternative à l’amendement de la Convention, les Etats-Unis ont 
proposé pendant la négociation l’adoption d’une déclaration de principe sur 
la sûreté nucléaire, initialement baptisée «résolution». Cette déclaration en-

 29 Il est encadré par l’article 32 de la Convention sur la sûreté nucléaire: en l’absence de 
consensus, dans l’hypothèse où la proposition d’amendement a été soumise 90 jours avant la ré-
union des Parties contractantes, il est nécessaire de réunir une majorité des deux tiers des Parties 
contractantes présentes lors de la réunion pour décider de la tenue d’une conférence diploma-
tique dans l’année qui suit le vote. Le cas échéant, l’adoption de l’amendement, éventuellement 
remanié dans sa forme, ne peut se faire lors de cette conférence diplomatique qu’à la majorité des 
deux tiers des Parties contractantes. La réunion d’une telle majorité revient à un quasi-consensus, 
dans la mesure où un nombre non négligeable de Parties contractantes ne participe pas aux réu-
nions.

 30 «Les amendements (...) entrent en vigueur à l’égard des Parties contractantes qui les 
RQW�UDWL¿pV��DFFHSWpV��DSSURXYpV�RX�FRQ¿UPpV�OH�TXDWUH�YLQJW�GL[LqPH�MRXU�TXL�VXLW�OD�UpFHSWLRQ��
par le dépositaire, des instruments correspondants d’au moins les trois quarts desdites Parties 
contractantes» (article 32 de la Convention sur la sûreté nucléaire).

 31 Comme l’a montré l’amendement de 2005 à la Convention internationale sur la protec-
tion physique des matières nucléaires, toujours non en vigueur dix ans après son adoption.
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courageait, par exemple, les Parties contractantes à prendre en compte les 
normes de sûreté de l’AIEA, à s’assurer que leur régulateur est effectivement 
indépendant ou à faire appel de manière régulière aux missions d’évaluation 
par les pairs de l’AIEA 32. Même si le caractère non engageant de la démarche 
pouvait séduire certaines Parties contractantes, d’autres se sont vigoureuse-
ment opposées à ce qu’elles considéraient comme une nouvelle couche de droit 
«souple» superflue entre la Convention et les normes de sûreté de l’AIEA.

Les discussions n’ont pas permis de réunir les Parties contractantes au-
tour de ces propositions: il est vite apparu que la majorité nécessaire pour 
amender la Convention ne serait probablement pas réunie en cas de vote et 
qu’un consensus ne saurait être réuni pour soutenir le texte proposé par les 
Etats-Unis. Les Parties contractantes ont finalement trouvé un accord autour 
de la proposition d’origine française d’établir un groupe de travail sur «l’effi-
cacité et la transparence» de la Convention 33. Ce groupe de travail, ouvert à 
l’ensemble des Parties contractantes, aurait comme tâche de présenter lors 
de la 6ème réunion d’examen «une liste d’action permettant de renforcer la 
Convention sur la sûreté nucléaire et sur des propositions d’amender, si cela 
est nécessaire, la Convention». La Suisse et la Fédération de Russie ont accep-
té de retirer leurs amendements à la condition qu’ils soient réexaminés dans 
le cadre des travaux de ce groupe, permettant par là même d’éviter un vote qui 
aurait probablement été négatif. La proposition de déclaration américaine a 
quant à elle été annexée au rapport de résumé de la réunion sous le titre «ac-
tion-oriented objectives for strengthening Nuclear Safety». L’ouverture d’un 
groupe de travail est une porte de sortie classique lorsqu’une tension se pré-
sente dans des négociations multilatérales mais elle présentait dans ce cas le 
mérite de préserver l’ «esprit de Vienne», basé sur le consensus et le compro-
mis, et de se donner du temps sur un sujet complexe qui ne pouvait être discu-
té sérieusement pendant les quelques heures de négociation allouées lors de la 
réunion extraordinaire. Par ailleurs, le scénario alternatif qui aurait consisté à 
laisser le consensus se fracturer et à se diriger vers un vote probablement né-
gatif sur la réunion d’une conférence diplomatique aurait sans doute été diffi-
cilement compris par le public.

Le groupe de travail sur l’efficacité et la transparence de la Convention sur 
la sûreté nucléaire s’est réuni quatre fois entre février et novembre 2013, dans 
la perspective de la présentation d’un rapport en avril 2014 lors de la 6ème ré-
union d’examen des Parties contractantes. Le climat de travail et l’esprit de 
coopération présents parmi les délégués des 47 Parties contractantes ayant 
participé à ce groupe ont été exemplaires et ont permis d’aboutir à l’identifica-

 32 Voir l’annexe du «2nd Extraordinary Meeting of the Contracting Parties to the Conven-
tion on Nuclear Safety», Annex - Summary Report, CNS/ExM/2012/04/Rev.2, AIEA, 31 août 
2012, publié sur le site de l’AIEA.

 33 Voir le paragraphe 33 du rapport de résumé «2nd Extraordinary Meeting of the Contrac-
ting Parties to the Convention on Nuclear Safety», Annex - Summary Report, CNS/ExM/2012/04/
Rev.2, AIEA, 31 août 2012, publié sur le site de l’AIEA.
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tion de 14 domaines de progrès de la Convention 34 et de cinq types d’ «outils» 
pouvant permettre de formuler des actions d’amélioration:

— Adoption d’amendements de la Convention;
— Adoption de nouveaux principes directeurs de mise en œuvre ou révi-

sion des principes existants 35;
— Adoption d’interprétations de la Convention faisant autorité, en appli-

cation de l’article 31 36 de la Convention de Vienne sur le droit des traités;
— Adoption par tout ou partie des Parties contractantes de mesures de na-

ture volontaire;
— Recommandations d’action pour un autre organisme (comme l’AIEA).
68 actions faisant appel à l’un ou l’autre de ces outils ont été identifiées 

par le groupe, en résumant à chaque fois les discussions du groupe sur la per-
tinence de celles-ci et les arguments pour et contre chacune de ces actions.

6ème réunion d’examen

La 6ème réunion d’examen des Etats parties à la CSN, organisée à Vienne 
du 24 mars au 4 avril 2014, a constitué une étape majeure du retour d’expé-
rience de l’accident de Fukushima Daiichi, en concluant une réflexion enga-
gée trois ans auparavant.

La réunion a tout d’abord permis aux Parties contractantes de porter un 
regard critique sur l’efficacité du processus d’examen des rapports nationaux 
de la Convention. Pour cette 6ème réunion d’examen, 12 Etats Parties n’ont 
pas remis de rapport national, alors que cette obligation juridique figure à l’ar-

 34 Ces domaines sont: Taking IAEA Safety Standards into account; Periodic safety reviews 
and safety assessments; International peer review missions; Effectiveness of the regulatory 
ERG\��5HVSRQVLELOLW\�RI� WKH� OLFHQVH�KROGHU��7UDQVSDUHQF\�DQG�FRQ¿GHQWLDOLW\� LVVXHV��$FFLGHQW�
management; Emergency Preparedness and Response; Safety culture; Review process of the 
CNS; Establishment of the requisite infrastructure; Maintaining containment integrity and 
DYRLGLQJ�RII�VLWH�FRQWDPLQDWLRQ��'H¿QLWLRQ�RI�WKH�WHUP�³QXFOHDU�LQVWDOODWLRQ´�LQ�WKH�&16��*XL-
dance and assistance on implementation of the CNS by the CP - enhancement of international 
cooperation.

 35 La procédure d’examen par les pairs est étroitement encadrée par des «principes direc-
teurs» de mise en œuvre de la Conventions, relatifs au contenu des rapports nationaux (INF-
CIRC/572/Rev.4), à l’organisation des réunions d’examen (INFCIRC/571/Rev.6) et aux règles 
SURFpGXUDOHV�HW�¿QDQFLqUHV�,1)&,5&�����5HY�����DGRSWpHV�j�O¶XQDQLPLWp�HW�UpJXOLqUHPHQW�DPHQ-
dées à l’occasion des réunions d’examen. Ces principes directeurs prévoient successivement la 
diffusion entre les Parties contractantes des rapports nationaux, un exercice de questions-ré-
ponses, une présentation solennelle des rapports lors d’une réunion d’examen à Vienne suivie 
d’un échange à huis clos.

 36 Convention de Vienne sur le droit des traités, article 31, règle générale d’interprétation: 
«1. Un traité doit être interprété de bonne foi suivant le sens ordinaire à attribuer aux termes du 
traité dans leur contexte et à la lumière de son objet et de son but. (...) 3.Il sera tenu compte, en 
même temps que du contexte: a) de tout accord ultérieur intervenu entre les parties au sujet de 
l’interprétation du traité ou de l’application de ses dispositions; b) de toute pratique ultérieure-
ment suivie dans l’application du traité par laquelle est établi l’accord des parties à l’égard de 
l’interprétation du traité».
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ticle 5 de la Convention. 40% des Etats Parties n’avaient pas rendu leur rap-
port national dans les délais impartis et 40% des Etats Parties n’avaient remis 
aucune question écrite sur les rapports nationaux des autres Etats. La parti-
cipation de certaines Etats aux séances orales de présentation des rapports a 
également été jugée insuffisante.

Ce constat sévère pose directement la question de l’efficacité des exigences 
juridiques internationales auxquelles aucun mécanisme de sanction n’est as-
socié. Pour autant, il ne doit pas occulter l’excellente participation de la grande 
majorité des Etats Parties dans le mécanisme d’examen et une qualité des dé-
bats jugée excellente sur le plan technique. La réunion a ainsi permis de déga-
ger plusieurs conclusions techniques importantes, listées dans son rapport de 
résumé rendu public.

Les Parties contractantes ont également examiné les conclusions du 
groupe de travail sur l’efficacité et la transparence de la Convention, qui s’était 
réuni au cours de l’année 2013. Elles ont accepté, au consensus, d’amender les 
principes directeurs de mise en œuvre de la Convention pour intégrer la plu-
part des propositions d’action non juridiquement contraignantes mentionnées 
dans le rapport du groupe. Ces amendements devraient permettre d’améliorer 
notablement l’efficacité du processus d’examen triennal de la mise en œuvre 
de la Convention.

Les Parties contractantes ont également dû réexaminer une conclusion 
qui avait été précédemment adoptée lors de la réunion extraordinaire du mois 
d’août 2012 37: «Compte tenu du déplacement des populations et de la conta-
mination des terres après l’accident de Fukushima Daiichi, tous les organis-
mes nationaux de réglementation devraient déterminer des dispositions pour 
prévenir et atténuer les risques d’accidents graves pouvant avoir des consé-
quences hors site. Les centrales nucléaires devraient être conçues, construi-
tes et exploitées avec comme objectif de prévenir les accidents et, si un acci-
dent se produit, d’en atténuer les effets et d’éviter la contamination hors site. 
Les Parties contractantes ont aussi noté que les organismes de réglementa-
tion devraient faire en sorte que ces objectifs soient appliqués pour détermi-
ner et mettre en œuvre des améliorations appropriées de la sûreté dans les 
centrales existantes». Les deux dernières phrases sont issues d’un constat en 
apparence simple: il n’est pas tolérable qu’un accident nucléaire puisse avoir 
des conséquences significatives à long terme en matière de contamination des 
territoires et d’évacuation de la population. Elles abordent une question es-
sentielle sur les plans technique et juridique: jusqu’ici, l’objectif «fondamen-
tal» de la sûreté nucléaire était de protéger uniquement la santé radiologique 
des êtres humains. Cet objectif conduisait à ne pas écarter la possibilité de re-
lâcher des substances radioactives dans l’environnement, par exemple dans le 
cas où la pression au sein de l’enceinte de confinement du réacteur augmente 

 37 Voir le paragraphe 17 du rapport de résumé, «2nd Extraordinary Meeting of the Contrac-
ting Parties to the Convention on Nuclear Safety, Annex - Summary Report», CNS/ExM/2012/04/
Rev.2, AIEA, 31 août 2012.
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dangereusement. Dans ce type de situation, la préservation de l’intégrité de 
l’enceinte demande à ouvrir les vannes de cette enceinte, pour relâcher des 
gaz et faire retomber la pression. Une partie de la radioactivité de ces gaz peut 
être filtrée mais l’autre partie est diffusée dans l’environnement. Ces relâche-
ments dans l’environnement ont jusqu’ici été envisagés dans la gestion de cer-
tains scénarios extrêmes d’accident, pour autant que la cinétique de ces scéna-
rios permette d’évacuer les populations à temps pour les protéger.

L’objectif adopté par les Parties contractantes en août 2012 propose 
d’élargir le champ de la sûreté à la protection, non seulement de la santé ra-
diologique des populations, mais également de leur environnement de vie. 
Les relâchements de radioactivité dans l’environnement, quand bien même 
la population est évacuée, sont alors considérés comme inacceptables dans 
la mesure où ils détériorent le cadre de vie de cette population. Le principe 
est d’éviter, au travers de la conception des réacteurs ou de la modification 
de cette conception, des contaminations durables et importantes de cet envi-
ronnement dans le cas d’un accident majeur. Cet objectif n’est autre que la re-
connaissance pour les populations vivant autour des centrales nucléaires d’un 
droit à disposer d’un environnement de vie sain, y compris après un accident 
nucléaire, droit que l’on retrouve par exemple dans le premier principe de la 
Déclaration de Stockholm 38, ainsi que dans de multiples instruments interna-
tionaux et régionaux de droits de l’homme et de de l’environnement 39.

Cet objectif a été à nouveau très largement débattu dans le cadre de la 
6ème réunion d’examen de la CSN. Pour les nouveaux concepts de réacteurs 
comme l’EPR, l’objectif parait relativement réaliste dans sa formulation 40, 
même si les critères techniques précis pour pouvoir le mettre en œuvre restent 
à identifier. En revanche, l’objectif est beaucoup plus difficile à appliquer aux 
réacteurs existants. Plusieurs délégations ont fait valoir que sa formulation 
trop imprécise ne permettrait pas aux régulateurs de le transcrire en exigences 
réglementaires de sûreté. Plusieurs propositions d’amélioration de cette for-

 38 «L’homme a un droit fondamental à la liberté, à l’égalité et à des conditions de vie satis-
faisantes, dans un environnement dont la qualité lui permette de vivre dans la dignité et le bien-
être»��'pFODUDWLRQ�¿QDOH�GH� OD�&RQIpUHQFH�GHV�1DWLRQV�8QLHV� VXU� O¶HQYLURQQHPHQW��6WRFNKROP��
1972.

 39 Voir par exemple la résolution de l’AGNU sur les droits de l’homme et l’environnement A/
HRC/25/L.31 du 25 mars 2014 («Reconnaît que le droit des droits de l’homme énonce certaines 
REOLJDWLRQV�SURFpGXUDOHV�HW�REOLJDWLRQV�GH�IRQG�TXL�LQFRPEHQW�DX[�eWDWV�V¶DJLVVDQW�GHV�PR\HQV�
GH�EpQp¿FLHU�G¶XQ�HQYLURQQHPHQW�V�U��SURSUH��VDLQ�HW�GXUDEOHª���O¶DUWLFOH����GH�OD�FKDUWH�DIULFDLQH�
des droits de l’homme («Tous les peuples ont droit à un environnement satisfaisant et global, 
propice à leur développement») ou encore l’article 11 du protocole de San Salvador additionnel à 
la Convention américaine relative aux droits de l’homme. Voir également le rapport conjoint du 
PNUE et du Haut-Commissariat des Nations Unies aux droits de l’homme «Human rights and the 
Environment», publié dans le cadre du processus Rio+20.

 40 Il fait par exemple référence à la présence dans le concept EPR d’un «récupérateur» de 
cœur en fusion ou «corium», qui permet, même dans le cadre d’un scénario ultime de fusion du 
cœur, d’éviter que celui-ci ne transperce les fondations du bâtiment et risque de contaminer la 
nappe phréatique et l’environnement.
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mulation ont été discutées, sans pouvoir aboutir à un consensus au cours de 
la réunion. L’objectif a été ainsi réaffirmé tel qu’il l’avait été en 2012 dans le 
rapport de résumé de la réunion 41, tout en demandant à l’AIEA d’engager des 
travaux pour permettre l’identification de critères techniques pour sa mise en 
œuvre pratique par les régulateurs.

L’autre volet du débat porte sur les modalités de la mise en œuvre de cet 
objectif. Certaines délégations estiment qu’un simple engagement volontaire 
des Parties contractantes ne saurait suffire et qu’il faudrait inscrire l’objectif 
dans le texte même de la Convention. La Confédération suisse avait déposé 
une proposition d’amendement de la Convention en ce sens dans la perspec-
tive de la 6ème réunion d’examen.

Vers un amendement de la Convention sur la sûreté nucléaire?

La proposition d’amendement de l’article 18 de la Convention, déposé par 
la Suisse, porte sur la conception et la construction des centrales nucléaires:

«[new] para. Iv. Nuclear power plants should be designed and construc-
ted with the objectives of preventing accidents and, should an accident oc-
cur, mitigating its effects and avoiding releases of radionuclides causing 
long-term off-site contamination. In order to identify and implement appro-
priate safety improvements, these objectives shall also be applied at existing 
plants”.

En application de l’article 32 de la Convention, la proposition d’amende-
ment, déposée par la Suisse plus de 90 jours avant la 6ème réunion d’examen, 
pouvait être examinée par les Parties contractantes. Très rapidement, l’ab-
sence de consensus sur cette proposition a pu être constatée, plusieurs déléga-
tions étant opposées, par principe, à toute évolution du texte de la Convention. 
Ces délégations font valoir d’une part le risque de fragiliser le texte existant en 
ouvrant la voie à son amendement et, d’autre part, le risque de devoir déployer 
une énergie importante pour que l’amendement entre en vigueur, comme le 
montre le précédent de l’amendement de 2005 de la Convention sur la protec-
tion physique des matières nucléaires (CPPNM), non entré en vigueur faute 
d’atteindre le nombre de ratification minimum prévu par le texte.

L’article 32 prévoit, en cas d’absence de consensus, de porter au vote la 
décision d’organiser une Conférence diplomatique portant sur la proposition 
d’amendement. L’issue favorable du vote est conditionnée à l’obtention d’une 
majorité des deux tiers des Parties contractantes participant au vote.

La Suisse a bénéficié d’un soutien actif des Etats de l’Union Européenne, 
qui ont décidé de tous voter en faveur de l’organisation de la Conférence diplo-
matique. L’organisation de cette Conférence a finalement été approuvée à une 

 41 Voir le paragraphe 39 du «6th review meeting of the Contracting Parties to the Conven-
tion on Nuclear Safety», Summary report, CNS/6RM/2014/11_Final, AIEA, 4 avril 2014.
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majorité confortable, malgré un grand nombre d’abstentions —qui sont comp-
tabilisées comme des votes négatifs—.

En application de l’article 32 de la Convention, le directeur général de 
l’AIEA doit convoquer sous un an 42 une Conférence diplomatique visant à exa-
miner la proposition suisse et uniquement celle-ci. Il est en effet important 
de noter que la procédure d’amendement prévue par la Convention ne per-
met pas d’examiner au cours de la Conférence diplomatique d’autres proposi-
tions d’amendement que celles ayant fait l’objet du renvoi à la Conférence di-
plomatique.

Les préparatifs de la Conférence ont déjà été largement engagés. Les Par-
ties contractantes devront, le premier jour de la Conférence, en approuver les 
règles de procédure. Les règles établies pour encadrer la Conférence de 2005 
visant à amender la CPPNM, constituent une référence de base utile pour 
établir ce jeu de procédures, même si l’ampleur de la proposition d’amende-
ment de la CPPNM était beaucoup plus importante que la proposition suisse 
d’amender la CSN. Les Parties contractantes devront également élire, en ap-
plication de règles à définir, un Président de la Conférence diplomatique. Au 
final, si un consensus ne peut être trouvé au cours de la Conférence diploma-
tique —ce qui est hautement probable, au vu des premiers échanges entre les 
délégations— l’amendement à la Convention sera porté au vote des Parties 
contractantes et il ne pourra être approuvé qu’à la majorité des deux tiers des 
77 Parties contractantes à la Convention 43, soit 52 voix.

L’enjeu principal qui reste à trancher est la flexibilité que les Parties 
contractantes voudront bien donner à la discussion du contenu de l’amende-
ment. En l’état actuel de sa rédaction, la deuxième phrase de l’amendement 
(«(...) these objectives shall also be applied at existing plants»), qui porte sur 
les réacteurs existants, est considérée par la plupart des délégations comme 
trop contraignante. Les Etats européens devraient en toute logique promou-
voir l’idée d’un assouplissement du texte pour le rendre acceptable par tous, 
dans l’esprit de la rédaction qui a été adoptée pour l’article 8bis de la directive 
révisée établissant un cadre communautaire pour la sûreté nucléaire des ins-
tallations nucléaires 44. Cet article prévoit une formulation plus prudente, en 
préconisant que le nouvel objectif de sûreté doit être«utilisé comme une réfé-
rence pour la mise en œuvre en temps voulu de mesures d’amélioration rai-
sonnablement possibles dans une installation nucléaire existante, y compris 
dans le cadre des examens périodiques de sûreté».

L’article 32 dispose que «La Conférence diplomatique déploie tous les 
efforts possibles pour que les amendements soient adoptés par consensus», 

 42 A la date de rédaction de l’article, le Directeur général de l’AIEA, en sa qualité de déposi-
taire de la Convention, proposait de réunir la Conférence au mois de février 2015.

 43 A la date de rédaction de l’article.
 44� 'LUHFWLYH� ��������(85$720� '8� &216(,/� GX� �� MXLOOHW� ����� PRGL¿DQW� OD� GLUHFWLYH�

2009/71/Euratom établissant un cadre communautaire pour la sûreté nucléaire des installations 
nucléaires, article 8bis.
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sans plus de précision quant à la possibilité d’amender la proposition de texte 
initiale déposée par la Suisse. Du fait du vote intervenu sur le renvoi de la pro-
position suisse à une Conférence diplomatique, il est clair que les éventuelles 
modifications apportées à cette proposition ne pourront porter que sur une 
précision de la formulation et non étendre sa portée juridique. L’interpréta-
tion sur ce point reviendra aux Parties contractantes elles-mêmes au travers 
d’une règle de procédure qui reste à fixer. Les règles de procédures, actuelle-
ment en discussion, devraient prévoir un mécanisme de vote avec une majo-
rité identique à celle de l’amendement, à savoir les deux tiers des 71 Parties 
contractantes.

Les débats de la prochaine Conférence diplomatique d’amendement de-
vraient permettre de trancher pour au moins quelques années la question de 
la nécessité ou non d’amender la Convention pour y inclure deux phrases en 
apparence simples, mais qui pourraient changer fondamentalement la por-
tée de l’objectif de protection des populations dans la définition de la sûre-
té nucléaire. L’engagement du processus d’amendement de la CSN permet 
d’en mesurer la complexité. Toute proposition de modification substantielle 
de la CSN met en jeu d’importantes considérations politiques et juridiques, 
qui sont autant de freins à l’obtention du consensus large nécessaire pour son 
adoption formelle par les Parties contractantes. Ce constat s’inscrit dans une 
tendance actuelle selon laquelle le droit international évolue lentement et de 
manière limitée. Les difficultés rencontrées au niveau international ne consti-
tuent pourtant pas une fatalité comme le prouvent les changements apportés 
à l’instrument régional gouvernant la sûreté nucléaire en Europe. Trois ans 
après l’accident de Fukushima Daiichi, la Directive 2009/71/Euratom a été 
révisée afin de tenir compte des enseignements de celui-ci en matière de sû-
reté nucléaire.

iii. La révision du régime européen de sûreté nucléaire
A la suite de l’accident de Fukushima Daiichi, l’Union européenne (UE) a 

pris plusieurs décisions importantes visant à tirer les enseignements de la ca-
tastrophe japonaise.

Une première réunion extraordinaire des ministres européens fut convo-
quée le 21 mars 2011. Rappelant qu’il convient de garantir le respect d’un ni-
veau de sûreté élevé et que l’amélioration de la sûreté est un processus perma-
nent, cet évènement avait pour premier objectif d’acter l’organisation d’une 
évaluation exhaustive des risques et de la sûreté des centrales nucléaires en 
Europe.

Les tests de résistance

Le Conseil européen qui s’est tenu par la suite, les 24 et 25 mars 2011, 
a développé ce projet d’évaluation. Il a ainsi conclu qu’il «convient de véri-



223

La gouvernance internationale de la surete nucleaire: quelle remise...

fier la sûreté de toutes les installations nucléaires de l’UE, sur la base d’une 
évaluation globale et transparente des risques et de la sûreté («tests de 
résistance») 45». Il a alors confié à la Commission européenne et à l’European 
1XFOHDU�6DIHW\�5HJXODWRUV�*URXS (ENSREG) 46, la mission de définir les diffé-
rentes modalités de ces «stress tests» en collaboration avec la Western Euro-
pean Nuclear Regulators’ Association (WENRA). Le but de ces tests était d’ef-
fectuer une évaluation de la sûreté et de la robustesse des centrales nucléaires, 
en cas de survenance d’évènements naturels extrêmes 47, de perte des fonc-
tions normales de sûreté et de refroidissement et d’accident grave. Les pays 
voisins de l’UE ont été invités à participer à ce processus de tests, une invita-
tion à laquelle ont répondu favorablement l’Ukraine, la Suisse et la Croatie 48. 
Au total, ce sont donc 18 pays qui ont pleinement participé aux tests de résis-
tance 49. En outre, d’autres pays tels que la Turquie, la Biélorussie et l’Armé-
nie ont choisi d’adopter une méthodologie similaire de travail mais compor-
tant des échéances différentes.

La Commission européenne souhaitait initialement inclure les attaques 
terroristes dans le champ d’application de ces tests afin de couvrir autant de 
risques que possible. Cependant, dans la mesure où le mandat de l’ENSREG 
ne comprend pas les questions de sécurité nucléaire, cela était irréalisable. Le 
Comité des représentants permanents (COREPER) a alors décidé de créer un 
groupe ad-hoc sur ces problématiques 50.

Les tests de résistance se sont déroulés en trois phases. Ils consistaient 
tout d’abord en une autoévaluation de la sûreté des installations, réalisée par 
les exploitants nucléaires. Les résultats de celle-ci ont ensuite été examinés 
par les autorités nationales de sûreté nucléaire en décembre 2011. Enfin, une 
évaluation approfondie des rapports nationaux transmis par les autorités, a 
été effectuée par un groupe multinational de pairs de janvier à mars 2012. 
Puis de mars à avril, chaque pays soumis au «peer review» a fait l’objet d’une 

 45 Conseil européen, Conclusion du Conseil européen des 24 et 25 mars 2011, EUCO 10/1/11 
REV 1, CO EUR 6 CONCL 3, 20 avril 2011 p.11.

 46 Le Groupement européen des autorités de sûreté nucléaire (ENSREG, European Nuclear 
6DIHW\�5HJXODWRUV�*URXS), créé en mars 2007, réunit les responsables des autorités de sûreté 
nucléaire de l’Union européenne ainsi que la Commission européenne.

 47 Cela concerne particulièrement les inondations ou les séismes.
 48 La Croatie est devenue un Etat membre de l’UE depuis janvier 2013, et bien qu’elle n’ex-

ploite pas de centrale nucléaire sur son territoire, elle possède la co-propriété de la centrale de 
Krsko avec la Slovénie.

 49 Ce nombre comprend les 14 Etats membres exploitant des centrales nucléaires, ainsi que 
la Lituanie où la centrale d’Ignalina est en cours de déclassement, l’Ukraine, la Suisse et la Croatie.

 50 Le groupe ad-hoc sur la sécurité nucléaire a été crée en juillet 2011 en application d’une 
décision du COREPER concernant la sécurité des centrales nucléaires de l’UE vis-à-vis des ten-
tatives de vol, de sabotage, d’accès non autorisé, de déplacement non autorisé de matières nu-
FOpDLUHV�RX�G¶DXWUHV�DFWHV�PDOYHLOODQWV��/H�JURXSH�D�UHQGX�VRQ�UDSSRUW�¿QDO�OH����0DL�������GRF�
10616/12), qui a été soumis à l’attention du Conseil européen en juin de la même année. Conseil 
de l’Union européenne, Rapport du groupe ad-hoc sur la sécurité nucléaire, Communiqué de 
presse, Doc 10845/12, 31 mai 2012.
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visite d’experts. Il est remarquable de relever que ces tests ambitieux relèvent 
d’un engagement politique des Etats et ne reposent sur aucun cadre législatif.

A l’issue de l’exécution de ce processus de revue par les pairs, ce sont 17 
rapports nationaux, spécifiques à chaque pays, qui ont ainsi été rédigés ain-
si qu’un rapport de synthèse global. Ce rapport identifie les bonnes pratiques, 
les faiblesses et émet des recommandations pour améliorer la sûreté au sein de 
l’UE. Par la suite, l’ENSREG a développé le 25 juillet 2012 un plan d’action 51 vi-
sant à assurer le suivi de la mise en œuvre des recommandations susmention-
nées. Ce plan prévoit également l’élaboration, par les autorités nationales de 
sûreté nucléaire, de plans d’action nationaux assortis de calendriers de mise en 
œuvre. Sur la base de ce plan d’action, la Commission a exprimé au sein d’une 
communication datant d’octobre 2012, ses conclusions et recommandations 
en matière de sûreté. Elle met l’accent sur le fait qu’un renforcement de la sû-
reté doit passer par «un processus continu de contrôle et de mise à jour. 52».

Le contenu et la mise en œuvre de ces plans nationaux ont été examinés 
dans un atelier en avril 2013 53, et le rapport de synthèse de ces travaux a été 
présenté au cours de la 2ème Conférence de l’ENSREG sur la sûreté nucléaire 
en Juin 2013.

Le bon usage des recommandations issues de ces tests continue d’être éva-
lué. En effet, la Commission et l’ENSREG collaborent à la rédaction d’un rap-
port sur ces questions, celui-ci devant vraisemblablement être publié en 2014. 
L’ENSREG devrait également procéder à un examen de suivi de cette mise en 
œuvre en 2015 54.

Le bilan tiré de ces tests de résistance est plutôt positif et il ressort d’une 
manière générale que les normes de sûreté des centrales nucléaires euro-
péennes sont d’un niveau élevé, mais que pour autant le principe d’amélio-
ration continue doit rester une priorité. Le Commissaire européen Gunther 
Oettinger en tirait les conclusions suivantes: «The stress tests have revealed 
where we are good at and where we need to improve. The tests were serious, 
DQG�WKH\�ZHUH�D�VXFFHVV��*HQHUDOO\��WKH�VLWXDWLRQ�LV�VDWLVIDFWRU\�EXW�WKHUH�LV�
no room for complacency. All authorities involved must work to ensure that 
the highest safety standards are in force in every single nuclear power plant 
in Europe. For the safety of our citizens 55».

 51 ENSREG Action plan, 25 juillet 2012.
 52 Commission européenne, Communication de la Commission au Conseil et au Parlement 

européen sur les évaluations globales des risques et de la sûreté («tests de résistance») des cen-
trales nucléaires dans l’Union européenne et les activités y afférentes, Bruxelles, COM(2012) 571 
¿QDO����RFWREUH�������S����

 53 ENSREG national action plan Workshop, Summary report, 22-26 avril 2013.
7RXV�OHV�eWDWV�PHPEUHV�SDUWLFLSDQWV�RQW�UHPLV�OHXUV�UDSSRUWV�G¶DYDQFHPHQW�HW�OHXUV�UDSSRUWV�

¿QDX[�j�OD�&RPPLVVLRQ�GDQV�OHV�GpODLV�FRQYHQXV�
 54 FORATOM, EU Nuclear Energy Policy Forecast 2014, February 2014, p.6.
 55 Commission Européenne, «Tests de résistance nucléaire: le niveau élevé des normes de 

V�UHWp�HVW�FRQ¿UPp��PDLV�GHV�DPpOLRUDWLRQV�VRQW�QpFHVVDLUHVª��&RPPXQLTXp�GH�3UHVVH��%UX[HOOHV��
IP/12/10514, octobre 2012.
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La révision de la Directive «sûreté»

Le Conseil européen a confié dès le mois de mars 2011 à la Commission le 
soin de procéder «à l’examen du cadre législatif et réglementaire existant en 
matière de sûreté des installations nucléaires» et de proposer «d’ici la fin de 
2011 toute amélioration qui pourrait se révéler nécessaire» 56. Les contours 
d’une révision de la Directive «sûreté» pouvaient d’ores et déjà s’envisager. 
D’autres facteurs, tels que la pression politique provenant du Parlement euro-
péen 57, ou les craintes exprimées par les citoyens européens à la suite de l’ac-
cident, ont amené la Commission à soumettre un projet de révision de la Di-
rective.

Ce projet devait alors prendre en compte à la fois les enseignements de 
l’accident de Fukushima Daiichi et les conclusions qui ressortiraient des tests 
de résistance. En juin 2013, la Commission soumettait une proposition de 
Directive sur la sûreté nucléaire, amendant la Directive 2009/71/Euratom. 
Le Conseil Economique et Social Européen (CESE) rendait son avis le 3 sep-
tembre 2013 sur cette proposition 58. La Commission adoptait ensuite sa pro-
position finale le 17 octobre 2013 59 et simultanément, la transférait au Parle-
ment et au Conseil européen.

Il convient de rappeler qu’en vertu du traité Euratom 60, le Parlement eu-
ropéen fait seulement l’objet d’une consultation par le Conseil. Si cela per-
met au Parlement de donner son avis sur une proposition de la Commission, 
le Conseil n’est cependant pas lié par cette position 61. Le 2 avril 2014, le Par-
lement européen a adopté à une majorité de voix 62 sa position en faveur de la 
proposition de la Commission sous réserve de certains amendements 63.

 56 Conclusions du Conseil européen des 24 et 25 mars 2011, op.cit., p.11.
 57 Le Parlement européen encourageait fortement l’idée d’une révision telles que le dé-

montre les nombreuses résolutions qu’il a adopté en ce sens à la suite de l’accident de Fukushima 
Daiichi.

 58 R. ADAMS (Rapporteur), Avis du Comité économique et social européen sur le «Projet 
GH�SURSRVLWLRQ�G¶XQH�GLUHFWLYH� GX�&RQVHLO�PRGL¿DQW� OD� GLUHFWLYH� ��������(XUDWRP�pWDEOLVVDQW�
un cadre communautaire pour la sûreté nucléaire des installations nucléaires», COM/2013/343 
¿QDO�����VHSWHPEUH������

 59 Proposition de la Commission pour une Directive du Conseil (Euratom) établissant un 
FDGUH�FRPPXQDXWDLUH�SRXU�OD�V�UHWp�QXFOpDLUH�&20�����������¿QDO�����RFWREUH������

 60 Articles 31 et 32 du Traité Euratom.
 61 Article 289 du Traité sur le fonctionnement de l’Union européenne.
 62 Le Parlement européen a adopté, le 2 avril 2014, par 438 voix pour, 154 contre et 37 

DEVWHQWLRQV��XQH�UpVROXWLRQ�OpJLVODWLYH�VXU�OD�SURSRVLWLRQ�GH�'LUHFWLYH�GX�&RQVHLO�PRGL¿DQW�OD�'L-
rective 2009/71/Euratom.

 63� /HV�SURSRVLWLRQV�GH�PRGL¿FDWLRQ�RQW� pWp�SUpVHQWpV� j� OD�&RPPLVVLRQ�GH� O¶,QGXVWULH��GH�
la Recherche et de l’Energie (ITRE) du Parlement le 23 janvier 2014, R. JORDAN (Rappor-
WHXUH���5DSSRUW�VXU�OD�SURSRVLWLRQ�GH�GLUHFWLYH�GX�&RQVHLO�PRGL¿DQW�OD�GLUHFWLYH���������(XUD-
tom établissant un cadre communautaire pour la sûreté nucléaire des installations nucléaires, 
COM/2013/0715 - C7-0385/2013 - 2013/0340(NLE), Parlement Européen, Commission de l’In-
dustrie, de la Recherche et de l’Energie, 25 mars 2014.
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Le COREPER a pris note le 11 juin 2014 de l’accord relatif à la directive 
révisée sur la sûreté nucléaire 64 auquel le groupe de travail «Questions ato-
miques» du Conseil 65, (Council Working Party on Atomic Questions) est par-
venu le 28 mai 2014. Dans la mesure où le Conseil approuve la révision de 
la Directive, la procédure est donc terminée. La directive entrera en vigueur 
21 jours après le 25 juillet 2014, date de sa publication au Journal officiel de 
l’Union européenne 66��/HV�eWDWV�PHPEUHV�GLVSRVHURQW�G¶XQ�GpODL�GH�WURLV�DQV�
pour la transposer dans leur droit national.

Le contenu du nouvel instrument

L’analyse de la version finale de la Directive révisée 67 démontre que de 
nombreuses modifications ont été opérées; il est alors pertinent de souligner 
les plus significatives d’entre elles.

La Directive de 2014 a tout d’abord été mise à jour en tenant compte de 
l’adoption de la nouvelle Directive 2013/59/Euratom dans le domaine de la 
radioprotection 68. Ensuite, six nouvelles définitions ont été ajoutées au sein 
de l’article 3 69. Témoignant d’un souci d’harmonisation avec le cadre interna-
tional, celles-ci reprennent à la lettre ou en substance les définitions établies 
par l’AIEA au sein de son Glossaire de sûreté 70.

Deux nouvelles sections viennent clarifier la structure de la Directive, ain-
si les obligations incombant aux Etats membres sont désormais réparties se-
lon qu’elles présentent un caractère général ou spécifique.

Parmi les obligations générales, la nouvelle Directive insiste sur le fait que 
les exigences nationales en matière de sûreté doivent couvrir l’ensemble du cy-

 64� &RQVHLO�GH�O¶8QLRQ�(XURSpHQQH��3URSRVLWLRQ�GH�GLUHFWLYH�GX�&RQVHLO�PRGL¿DQW�OD�GLUHFWLYH�
2009/71/Euratom établissant un cadre communautaire pour la sûreté nucléaire des installations 
nucléaires, doc. 10410/14, 2013/0340 (NLE), Bruxelles, 4 juin 2014.

 65 Ce groupe de travail est un élément de la coopération européenne dans le domaine nu-
cléaire et de protection contre les radiations. Il traite toutes les questions technico-juridiques liées 
au domaine nucléaire.

 66� 'LUHFWLYH���������(XUDWRP�GX�&RQVHLO�GX���MXLOOHW������PRGL¿DQW�OD�GLUHFWLYH���������
Euratom établissant un cadre communautaire pour la sûreté nucléaire des installations nu-
cléaires, JO L 219 du 25.7.2014, p. 42-52.

 67 Ibid.
 68� 'LUHFWLYH���������(XUDWRP�GX�&RQVHLO�GX���GpFHPEUH������¿[DQW�OHV�QRUPHV�GH�EDVH�UH-

latives à la protection sanitaire contre les dangers résultant de l’exposition aux rayonnements io-
nisants et abrogeant les directives 89/618/Euratom, 90/641/Euratom, 96/29/Euratom, 97/43/
Euratom et 2003/122/Euratom, JO L 13 du 17.01.2014, p.0001-0073. Il est fait mention de cette 
nouvelle Directive dans les considérants ainsi que dans les articles 2 et 8 quinquies.

 69� ,O�V¶DJLW�GHV�Gp¿QLWLRQV�GHV�WHUPHV��DFFLGHQW��LQFLGHQW��IRQFWLRQQHPHQW�DQRUPDO��GLPHQ-
sionnement, accident de dimensionnement, conditions graves. Il a semblé important d’ajouter 
ceux-ci après la survenance de l’accident de Fukushima Daiichi.

 70 Glossaire de sûreté de l’AIEA, Terminologie employée en sûreté nucléaire et radioprotec-
tion, Edition 2007, STI/PUB/290, AIEA, 2007.
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cle de vie des installations nucléaires 71. En outre, afin de renforcer le principe 
d’indépendance effective des autorités nationales de règlementation, dont la 
faiblesse a été révélée par l’accident de Fukushima Daiichi, de nouvelles dis-
positions complètent désormais l’article 5. Le cadre national doit ainsi four-
nir des ressources financières et humaines appropriées aux objectifs requis en 
matière de sûreté. De plus, des procédures seront créées pour prévenir et ré-
soudre les conflits d’intérêt. L’information en lien avec la sûreté nucléaire se-
ra fournie d’une manière transparente sous réserve de ne pas compromettre 
d’autres intérêts supérieurs tels que la sécurité. Enfin, les autorités ont désor-
mais le pouvoir de proposer, de définir ou de participer à la définition des exi-
gences nationales de sûreté.

La responsabilité des titulaires de l’autorisation est confirmée et in-
clut également celle des contractants et sous-contractants dont les activi-
tés peuvent affecter la sûreté. De plus, une démonstration de sûreté est re-
quise pour tout demandeur d’autorisation. Les exploitants mettent en place 
des procédures d’urgence sur site permettant de répondre efficacement aux 
accidents et à leurs conséquences. Ils s’assurent aussi que les contractants et 
sous-contractants disposent de ressources financières et humaines adéquates.

S’agissant du personnel doté de responsabilité dans le domaine de la sûre-
té, il devra posséder non seulement des compétences en matière de sûreté nu-
cléaire mais aussi en matière de préparation aux situations d’urgence 72.

L’article 8 dédié à l’information du public possède un nouvel intitulé 
«Transparence», traduisant ainsi la volonté d’accorder une place centrale à 
cette notion au sein de la nouvelle Directive 73. Il met l’accent sur la nécessité 
d’informer les autorités locales, la population et les parties prenantes situées 
dans le voisinage de l’installation nucléaire. Il mentionne aussi que l’autori-
té de règlementation et le titulaire de l’autorisation doivent fournir des infor-
mations aussi bien en cas de fonctionnement normal de l’installation que d’in-
cidents ou d’accidents. De plus, l’autorité engage des activités de coopération 
avec les autorités des pays voisins dans le domaine de la sûreté par le biais 
de l’échange et du partage d’informations. Enfin, le principe de participation 
du public dans le processus de décision est désormais expressément reconnu 
s’agissant de l’autorisation des installations nucléaires.

Les obligations spécifiques font l’objet d’une nouvelle section. La Directive 
introduit un objectif de sûreté de haut niveau destiné à l’UE 74, qui correspond 
à celui en cours de discussion dans le cadre du processus d’amendement de la 
CSN décrit ci-avant. Celui-ci consiste à prévenir tout accident et dans le cas où 
il surviendrait, à en atténuer les conséquences et à éviter les rejets radioactifs 

 71 Article 4 de la Directive révisée.
 72 Article 7 de la Directive révisée.
 73 Article 8 de la Directive révisée.
 74 Article 8 bis de la Directive révisée.
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précoces et de grande ampleur non maitrisables. Par ailleurs, cet objectif s’ap-
pliquera aux nouvelles installations construites après la mise en œuvre de la 
Directive. La réalisation de cet objectif 75 requiert également une précision des 
conditions d’application du principe de «défense en profondeur» 76. En outre, 
le concept de culture de sûreté doit être promu et renforcé par l’autorité de rè-
glementation et le titulaire de l’autorisation.

La Directive précise que l’octroi d’une autorisation permettant de 
construire ou d’exploiter une centrale est soumis à une évaluation spécifique 
appropriée du site et de l’installation 77. Le titulaire de l’autorisation devra en 
outre effectuer sous le contrôle de l’autorité, une réévaluation de la sûreté de 
l’installation, au minimum une fois tous les dix ans.

Concernant la préparation des interventions d’urgence sur site, une répar-
tition claire des responsabilités est instituée 78. Une coordination entre le titu-
laire de l’autorisation et les autorités et organismes compétents est aussi mise 
en place pour toutes les phases d’une situation d’urgence. Enfin, les mesures 
adoptées en vertu de cette Directive doivent rester cohérentes avec celles de la 
Directive 2013/59/Euratom.

L’une des innovations majeures de cette version révisée est l’évolution du 
mécanisme d’examen par les pairs. Après une première phase d’auto-évalua-
tions périodiques de leur cadre national et de leurs autorités de réglementa-
tion compétentes, devant être organisée au moins une fois par décennie, une 
seconde phase consistera à soumettre les résultats de celles-ci à un examen 
par les pairs. Cependant, à l’inverse des tests de résistance, les examens se 
concentreront sur différents thèmes spécifiques liés à la sûreté nucléaire, sé-
OHFWLRQQpV�SDU�OHV�eWDWV�PHPEUHV��&HWWH�SUHPLqUH�©peer review» thématique 
se tiendra en 2017, et les Etats membres veilleront à ce que les suivants aient 
lieu au moins tous les 6 ans par la suite.

/HV�eWDWV�PHPEUHV�GHYURQW�VRXPHWWUH�j�OD�&RPPLVVLRQ�XQ�UDSSRUW�VXU�OD�
mise en œuvre de cette directive pour la première fois le 22 juillet 2014 au plus 
tard, puis le 22 juillet 2020 au plus tard.

conclusion
La communauté internationale s’est très fortement mobilisée depuis 2011 

pour tirer tous les enseignements de l’accident de Fukushima Daiichi, dans 
un contexte très différent de l’après-Tchernobyl. Contrairement à 1986, le 
cadre juridique international de gouvernance de la sûreté nucléaire existe et 
son évolution est conditionnée à l’établissement d’un consensus sur l’iden-

 75 Article 8 ter de la Directive révisée.
 76 La défense en profondeur est «la mise en oeuvre de mesures de protection multiples pour 

atteindre un objectif de sûreté donné, de façon que cet objectif soit atteint même en cas de défail-
lance de l’une des mesures de protection», Glossaire de sûreté de l’AIEA, op.cit., p. 43.

 77 Article 8 quarter de la Directive révisée.
 78 Article 8 quinquies de la Directive révisée.
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tification de défaillances et sur les modalités pour y remédier. La recherche 
d’un tel consensus prend nécessairement du temps, alors même que la dyna-
mique politique qui a émergé après l’accident de Fukushima Daiichi décroit 
rapidement. Quelle que soit l’issue de la Conférence diplomatique d’amen-
dement de la Convention sur la sûreté nucléaire en 2015, qui ne porte que 
sur un périmètre très restreint, la gouvernance de la sûreté nucléaire par un 
droit international souple semble être bel et bien confirmée après l’accident 
de Fukushima.

La Communauté internationale semble ainsi vouloir concentrer ses efforts 
sur l’approfondissement des normes non-contraignantes et sur des échanges 
entre Etats sur les modalités de leur mise en œuvre dans le cadre juridique 
existant, que ce soit au travers des processus inclusifs d’établissement des 
normes de sûreté de l’AIEA ou de l’examen triennal des rapports nationaux de 
mise en œuvre de la Convention sur la sûreté nucléaire.

Au niveau régional, l’accident nucléaire de Fukushima Daiichi a constitué 
en revanche une opportunité pour franchir une nouvelle étape législative au 
contenu très substantiel en Europe, sans néanmoins modifier les équilibres 
entre les Etats Européens d’une part et la Commission européenne d’autre 
part dans le contrôle de la sûreté nucléaire les responsabilités de cette der-
nière restant encore très limitées. L’examen par la Commission de la mise en 
œuvre de la directive pourrait néanmoins lui laisser une certaine marge d’in-
terprétation et il faudra sans doute attendre l’issue de cet exercice pour mesu-
rer toutes les évolutions du nouveau cadre européen de sûreté nucléaire.
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The consTiTuTional duTy To consulT 
aboriginal peoples in canada

By Jacques Lavoie 1

The intent of the presentation would be to share our views that the Cana-
dian Nuclear Safety Commission, as a court of record and an administrative 
tribunal with powers of quasi-judicial nature, is empowered to satisfy the con-
stitutional duty to consult with Aboriginal people in Canada for nuclear relat-
ed projects that fall within its mandate. We would also touch on the fact that 
the Commission is also responsible to conduct environmental assessments of 
uranium and nuclear related projects that may affect Aboriginal peoples, their 
traditional territories or their traditional way of life.

Recent Canadian court decisions have recognized that administrative tri-
bunals, such as the Commission, may be the appropriate agencies to address 
the duty to consult Aboriginal peoples on behalf of the Crown under section 
35 of the Canadian Constitution (1867). The Supreme Court of Canada has al-
so recognized that administrative tribunals such as the Commission may have 
the statutory authority to decide questions of law for subject matters that fall 
within their mandate and expertise. Consequently, it is now generally accept-
ed that the Commission has jurisdiction to consider if the duty to consult with 
Aboriginal Peoples is indeed satisfied. This is of particular importance given 
that the Commission has the exclusive jurisdiction in Canada to regulate all 
matters related to nuclear including the implementation of international obli-
gations Canada has agreed to. Failure to appropriately consult with Aboriginal 
peoples may also result in a constitutional challenge where Canadian courts 
may reverse a licensing decision in relation to major projects such as a urani-
um mine, a nuclear power facility or a deep geologic repository.

 1 Jacques Lavoie is the Senior General Counsel at the Canadian Nuclear Safety Commission 
(CNSC). Acknowledgment: Michael James, Senior Counsel and Denis Saumure, Senior Counsel 
DW�WKH�&16&�KDYH�FRQGXFWHG�VLJQL¿FDQW�EDFNJURXQG�UHVHDUFK�DQG�SURYLGHG�D�VXEVWDQWLDO�SDUW�RI�
the written materials referred to and reproduced in this paper.
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In addition to the native reserves that were established by the government 
for Aboriginal peoples over the years as a result of treaties and federal legisla-
tion, the creation of the Nunavut territory in 1993 resulted in the first major 
change to Canada’s map since the incorporation of the new province of New-
foundland and Labrador in 1949. The Nunavut territory comprises a major 
portion of Northern Canada, and most of the Canadian Arctic Archipelago. 
Its vast territory makes it the fifth-largest country subdivision in the world, as 
well as the largest in North America. It contains rich mining resources, includ-
ing uranium. Aboriginal consultation is an issue of particular importance in 
this new territory with a new government and a population composed mostly 
of Inuits. We also discuss the United Nations Declaration on the Rights of In-
digenous People (UNDRIP) and its application in Canada.

introduction
Canada has a number of different major groups of Aboriginal peoples: 

First Nations, Inuit, Métis, and Non-Status Indians. There are a number of 
different constitutional provisions and legislation about Aboriginal peoples, 
such as the Indian Act 2, each with different purposes.

Aboriginal peoples have always held a unique legal, constitutional and his-
torical position in Canada. In the Royal Proclamation of 1763 3 the British 
Crown found that it was:

.. just and reasonable, and essential to our Interest, and the Se-
curity of our Colonies, that the several Nations or Tribes of Indians 
with whom We are connected, and who live under our Protection, 
should not be molested or disturbed in the Possession of such Parts of 
Our Dominions and Territories as, not having been ceded to or pur-
chased by Us, are reserved to them, or any of them, as their Hunting 
Grounds.

As an agent of the Government of Canada and as Canada’s nuclear regu-
lator, the CNSC recognizes and understands the importance of consulting and 
building relationships with Canada’s Aboriginal peoples. The Canadian Nu-
clear Safety Commission (CNSC) recognizes that Aboriginal peoples may have 
concerns with regard to the nuclear sector and that it is important to seek op-
portunities to work together in ensuring the safe and effective regulation of 
nuclear energy and materials. The CNSC strives to communicate objective sci-
entific, technical and regulatory information about its activities and its man-
date under the Nuclear and Safety Control Act 4.

 2 R.S.C., 1985, c. I-5.
 3 R.S.C., 1985, App. II, No. 1.
 4 S.C., 1997, c. 9.
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background
the Royal Proclamation reserved for the Crown the exclusive right to ne-

gotiate cessions (giving up) of Aboriginal title. It is also considered by scholars 
as a fundamental document for Aboriginal rights, First Nations land claims 
and self-government. Almost a century later, subsection 91(24) of the Cons-
titution Act, 1867 5 granted the federal Parliament legislative authority over 
“Indians, and Lands Reserved for the Indians.” This provision included sur-
renders and designations of reserve land under the Indian Act, the principal 
legislation for the exercise of federal jurisdiction over “status Indians” since 
1876. Historically, successive Canadian federal governments negotiated sur-
renders of vast Aboriginal territories in treaties concluded throughout the 
19th and early 20th centuries, largely in Ontario and the western provinces 
excluding British Columbia. In R. v. Van der Peet (1996) 6, the Supreme Court 
of Canada commented that:

.. the doctrine of aboriginal rights exists, and is recognized and 
affirmed by s. 35(1), because of one simple fact: when Europeans ar-
rived in North America, aboriginal peoples were already here, living 
in communities on the land, and participating in distinctive cultures, 
as they had done for centuries. It is this fact ... above all others, which 
separates aboriginal peoples from all other minority groups in Ca-
nadian society and which mandates their special legal, and now con-
stitutional, status.

Section 35 of the Constitution Act, 1982 7 (Hereinafter “the Constitution”) 
recognizes and affirms the existing aboriginal and treaty rights of the aborigi-
nal peoples of Canada. The Constitution is the supreme law of Canada and any 
law that is inconsistent with its provisions is, to the extent of the inconsisten-
cy, of no force or effect. Section 35 states:

35. (1) The existing aboriginal and treaty rights of the aboriginal 
peoples of Canada are hereby recognized and affirmed.

 (2) In this Act, “aboriginal peoples of Canada” includes the In-
dian, Inuit and Métis peoples of Canada.

(3) For greater certainty, in subsection (1) “treaty rights” inclu-
des rights that now exist by way of land claims agreements or may 
be so acquired.

 (4) Notwithstanding any other provision of this Act, the abori-
ginal and treaty rights referred to in subsection (1) are guaranteed 
equally to male and female persons.

 5 30 & 31 Victoria, c. 3 (U.K.)
 6 [1996] 2 S.C.R. 507.
 7 Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K.), 1982, c.11.
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Section 52 states:

52. The Constitution of Canada is the supreme law of Canada, 
and any law that is inconsistent with the provisions of the Constitu-
tion is, to the extent of the inconsistency, of no force or effect.

By introducing section 35 of the Constitution, Parliament entrenched the 
rights of Aboriginal peoples of Canada. In recent time, and more particular-
ly since the repatriation of the Constitution with the added section 35, the Su-
preme Court of Canada has weighed in on the rights of Aboriginal people and 
provided guidance as it pertains to the definition and interpretation of the du-
ty to consult. The Court explained the source, nature and object of the duty to 
consult and accommodation, the Honour of the Crown, reconciliation princi-
ples, relationship building, resource access, economic development and part-
nership.

The scope of the duty to consult should be determined on a case-by-case 
basis. The strength of the right or interest analysis as well as the seriousness 
of the potential impact of the right will determine the appropriate consulta-
tion process. 8 This fundamental change to the Crown – Aboriginal relation-
ship was expressed in R. v. Sparrow 9 which was the first case in Canada where 
the duty to consult obligation emanating from s. 35 of the Constitution was 
discussed by the Supreme Court of Canada:

By giving aboriginal rights constitutional status and priority, Par-
liament and the provinces have sanctioned challenges to social and 
economical policy objectives embodied in legislation to the extent 
that aboriginal rights are affirmed.[...] The constitutional recognition 
afforded by the provision therefore gives a measure of control over go-
vernment conduct and a strong check on legislative power. 10

A good illustration of this “check on legislative power and supremacy of 
constitutional rights” is also found in R. v. Sundown. 11 John Sundown was a 
member of a Cree First Nation 12 in Saskatchewan who, pursuant to his trea-
ty right to hunt for food on land that was occupied by the provincial Crown, 
cut down some trees and built a cabin on provincial Crown land in a provin-
cial park. Saskatchewan law made it an offence to build a permanent dwelling 
on park land without permission and Mr. Sundown was charged accordingly. 
The case went to the Supreme Court of Canada which found that using a hunt-

 8 Brokenhead Ojibway Nation v. The Attorney General Of Canada, The National Energy 
Board and Transcanada Keystone Pipeline Gp Ltd; Enbridge Pipelines Inc., 2009 FC 484.

 9 R. v. Sparrow, [1990] 1 S.C.R. 1075.
 10 [1990] 1 S.C.R. 1075.
 11 [1999] 1 S.C.R. 393.
 12 in accordance with s. 35 of the Constitution, the term “First Nations” has in recent years 

replaced the term “Indian bands”.



237

The constitutional duty to consult aboriginal peoples in Canada

ing cabin was reasonably incidental to the right to hunt and, therefore, was en-
compassed within the treaty right to hunt. Once a section 35 treaty right was 
identified with respect to the building of the cabin and the regulation making 
the building of the cabin illegal was found to be inconsistent with this right, 
Mr. Sundown’s acquittal was upheld. The infringement of the aboriginal right 
could not be justified under the circumstances.

In the last decades, the Crown’s duty to consult Aboriginal peoples has 
taken greater significance and has, to a large extent, modified legislative and 
regulatory regimes. In addition, Federal and Provincial governments, along 
with regulatory agencies, have also taken steps to clarify, develop and imple-
ment consultation approaches in order to meet their legal obligations to con-
sult and to affirm the importance of consultation as part of the good gover-
nance approach 13:

Governments across Canada have been challenged in implemen-
ting the Crown’s duty to consult and putting into place legal and regu-
latory regimes that are respectful of the principle of the “honour of the 
Crown” on the one hand, and provide reasonable stability, predictabi-
lity, and transparency for government decision-making on the other 
hand. The tension associated with the reconciliation of these two prin-
ciples – adhering to the requirements of the “honour of the Crown” 
and providing regulatory certainty – will likely continue to dominate 
this area of Canadian law for the foreseeable future. 14

The Supreme Court of Canada (SCC) has, through a series of important 
decisions, recognized that the Crown has a duty to consult and accommo-
date Aboriginal peoples when their interests are affected by Crown actions. In 
Haida, 15 Taku, 16 and Mikisew, 17 the Courts ruled that the Crown has a duty to 

 13�$ERULJLQDO�&RQVXOWDWLRQ�DQG�$FFRPPRGDWLRQ�±�8SGDWHG�*XLGHOLQHV�IRU�)HGHUDO�2I¿FLDOV�
WR�)XO¿OO�WKH�'XW\�WR�&RQVXOW��0DUFK��������&DQDGLDQ�1XFOHDU�6DIHW\�&RPPLVVLRQ¶V�&RGL¿FDWLRQ�RI�
&XUUHQW�3UDFWLFH��&16&�&RPPLWPHQW�WR�$ERULJLQDO�&RQVXOWDWLRQ��XSGDWHG�$XJXVW��������*RYHUQ-
ment of Newfoundland and Labrador released updated “Aboriginal Consultation Policy on Land 
DQG�5HVRXUFH�'HYHORSPHQW�'HFLVLRQV���������7KH�*RYHUQPHQW�RI�$OEHUWD¶V�3ROLF\�RQ�&RQVXOWD-
tion with First Nations on Land and Natural Resource Management, 2013.

 14 Isaac, Thomas, Aboriginal Law, Commentary and Analysis, Purich Publishing Ltd, 4th 
edition, 2012 at page 14.

 15 Haida Nation v. British Columbia (Minister of Forests), [2004] SCC 73.
 16 Taku River Tlingit First Nation v. British Columbia (Project Assessment Director), [2004] 

3 S.C.R. 550. Court concluded that environmental assessment process which First Nation was 
SDUW� RI� IXO¿OOHG� WKH� UHTXLUHPHQWV� RI� WKH�&URZQ¶V� GXW\� WR� FRQVXOW�ZLWK� WKH�)LUVW�1DWLRQ� DQG� WR�
accommodate its concerns. EA considered impacts of approval contained measures designed to 
address concerns of First Nation.

 17 Mikisew Cree First Nation v. Canada (Minister of Canadian Heritage), 2005 SCC 69 – 
The Court quashed the decision approving a winter road on the basis that the Minister failed to 
adequately consult with First Nation in advance of the decision. Even though the duty lied at the 
lower end of the spectrum because the impact of proposed road was fairly minor.
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consult and accommodate Aboriginal peoples when their interests are affect-
ed. In Haida, the Court stated that duty to consult is grounded in the Honour 
of the Crown and it arises when the Crown has knowledge, real or construc-
tive, of the potential existence of the Aboriginal right or title and contemplates 
conduct that might adversely affect it. Consultation in good faith is required 
but the duty does not necessarily give Aboriginal peoples a veto in regard to 
the decision to go ahead with the project.

The Constitutional duty to consult Aboriginal peoples in Canada

The duty to consult is engaged when the Crown contemplates conduct 
that may adversely impact potential or established Aboriginal or treaty rights. 
From the perspective of the Canadian Nuclear Safety Commission (hereafter 
the “Commission”), the difficulty resides in the absence of any specific pro-
cesses to meet the duty to consult but yet, if the duty is triggered, it must be 
met. The thresholds for what is required to trigger the duty to consult contin-
ue to be defined and “refined” by the Courts: there is no one-size fits all ap-
proach. At the end of the day, the Commission must demonstrate if and how it 
responded to concerns of Aboriginal groups.

The Courts have recognized that the consultation process is not a rights 
determination exercise. The strength of claim analysis paired with the poten-
tial impacts analysis is used to inform the level of consultation and accom-
modation required in a particular case. As it stands, the duty to consult has 
become to a large degree, the cornerstone of the Crown-Aboriginal and Indus-
try-Aboriginal relations. It has provided Aboriginal peoples leverage in nego-
tiation and has had a profound effect on the development and sharing of the 
natural resources across Canada. This includes uranium mining and major 
nuclear power projects.

As reinforced in recent decisions such as Keewatin 18 the reality is that re-
source development may be seriously impacted unless it involves affected Ab-
original peoples in the project and in the present and future economic bene-
fits of the contemplated development. An environmental assessment is most 
often the trigger that will result in a consideration of the impact of a project 
on Aboriginal communities and the people having an interest in the project or 
potentially being affected. For instance, a copper mining project initiated by 
Taseko Mines Limited was referred to a federal review panel under the Cana-
dian Environmental Assessment Act 19. In 2010, the panel concluded that the 
New Prosperity Project would result in several significant adverse environ-
mental effects; the key ones being effects on water quality in Fish Lake (Tez-
tan Biny), on fish and fish habitat in Fish Lake, on current use of lands and 

 18 Keewatin v. Minister of Natural Resources, 2011 ONSC 4801.
 19 S.C. 2012, c. 19, s. 52
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resources for traditional purposes by certain Aboriginal groups, and on their 
cultural heritage 20.

More recently, in Carrier Sekani, 21�/LWWOH�6DOPRQ�&DUPDFNV 22 and Broken-
head Ojibway Nation 23, the Courts have further defined and identified the cir-
cumstances where the duty may or may not apply, the threshold for the duty, 
the role of quasi-judicial tribunals and administrative boards in consultation, 
the effect of modern treaties, and the delegation of the duty to consult. The 
Carrier Sekani decision, in particular, was useful to the Commission in inter-
preting its jurisdiction over the duty to consult Aboriginal people in the con-
text of major nuclear related projects. The Court concluded as follows as re-
gards the role of administrative tribunals:

Tribunals are confined to the powers conferred on them by their 
constituent legislation, and the role of particular tribunals in relation 
to consultation depends on the duties and powers the legislature has 
conferred on them. The legislature may choose to delegate the duty to 
consult to a tribunal, and it may empower the tribunal to determine 
whether adequate consultation has taken place.

The power to engage in consultation itself, as distinct from the ju-
risdiction to determine whether a duty to consult exists, cannot be in-
ferred from the mere power to consider questions of law. Consultation 
itself is not a question of law; it is a distinct, often complex, constitu-
tional process and, in certain circumstances, a right involving facts, 
law, policy, and compromise. The tribunal seeking to engage in con-
sultation must be expressly or impliedly empowered to do so and its 
enabling statute must give it the necessary remedial powers.

The duty to consult is a constitutional duty invoking the honour 
of the Crown. It must be met. If the tribunal structure set up by the 
legislature is incapable of dealing with a decision’s potential adverse 
impacts on Aboriginal interests, then the Aboriginal peoples affected 
must seek appropriate remedies in the courts. These remedies have 
proven time-consuming and expensive, are often ineffective, and ser-
ve the interest of no one.

 20 The Aboriginal groups that would have been affected by the Project are the Tsilhqot’in and 
Secwepemc Nations. The Tsilhqot’in traditional territory includes the mine site area, located in 
the Fish Lake (Teztan Biny) and Nabas areas, as well as the western portion of the transmission 
line corridor. The Secwepemc traditional territory includes the eastern portion of the transmis-
sion line corridor as well as the mine site. The Aboriginal groups have maintained strong oppo-
sition to the Project.

 21 Rio Tinto Alcan Inc.et al v. Carrier Sekani Tribal Council, 2010 SCC 43.
 22�'DYLG�%HFNPDQ�HW�DO��Y��/LWWOH�6DOPRQ�&DUPDFNV�)LUVW�1DWLRQ�HW�DO��������6&&�����'HVSLWH�

the fact that modern treaties are to be interpreted within the context of the written terms, the 
honour of the Crown and the duty to consult exist independently of the contractual requirements 
of the treaty- the treaty is not a complete code.

 23 Supra note 8.
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The Commission had previously benefitted from guidance from the Fed-
eral Court decision in Fond du Lac Denesuline First Nation v. Canada (Attor-
ney General) 24. The Court determined that the Commission had the authority, 
in accordance with its legislation to deal with Aboriginal consultation on be-
half of the Crown and, that such issues properly fell within the Commission’s 
statutory mandate and expertise in accordance with section 35 of the Consti-
tution:

Considering the authority granted to the Commission, and con-
sidering the consultation processes conducted by the Commission, it 
is my view that the Applicants’ concerns respecting potential risks to 
the environment, to health and to public safety, and the Crown’s ob-
ligations of consultation, all fall within the Commission’s legislated 
mandate. The Federal Court in Brokenhead Ojibway Nation, 25 citing 
both the Supreme Court of Canada and the British Columbia Supreme 
Court, stated at paragraph 25 that

[i]n determining whether and to what extent the Crown has a 
duty to consult with Aboriginal peoples about projects or transac-
tions that may affect their interests, the Crown may fairly consid-
er the opportunities for Aboriginal consultation that are available 
within the existing processes for regulatory or environmental re-
view ... . Those review processes may be sufficient to address Ab-
original concerns, subject always to the Crown’s overriding duty 
to consider their adequacy in any particular situation. This is not 
a delegation of the Crown’s duty to consult but only one means by 
which the Crown may be satisfied that Aboriginal concerns have 
been heard and, where appropriate, accommodated.

Where a regulator such as the CNSC is alleged to have proceeded without 
ensuring that the duty to consult, if triggered, has been satisfied, one may ex-
pect the affected Aboriginal peoples to file an application for judicial review 
under section 18.1 of the Federal Courts Act 26 seeking a declaration from the 
court to the effect that the regulator failed to follow legal requirements and, in 
the case of a decision, an order quashing the decision is sought. If an applica-
tion is successful, it could be expected that a court would send the matter in 
dispute back to the CNSC for a redetermination. Judicial review applications 
can take years to work their way through the Court system and this added time 
can effectively stall or even end a project owing to the added costs, changes in 
corporate or political will, uncertainty, or other factors typically arising from 

 24 [2010] F.C.J No.1182.
 25 Supra note 8.
 26 R.S.C. 1985, c. F-7.
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significant delay. The Federal Court rendered a decision illustrating this. Rus-
sell J. concluded as follows:

Until such time as the Panel (or a duly constituted panel) has com-
pleted its work of reconsideration and determination as set out above, 
the CNSC, the Minister of Fisheries and Oceans, and the Minister of 
Transport, or any other agents, servants and officials, shall not issue 
any licences, permits, certificates, or statutory authorizations which 
would permit the Project to be carried out, in whole or in part;

Aboriginal consultation, under s. 35 of the Constitution, includes consul-
tation with Métis and non-status Indians. Métis are also included in subsec-
tion 91(24) of the Constitution. The Federal Court of Appeal, in Her Majesty 
the Queen and Others v. Harry Daniels and Others 27, rendered an important 
decision that confirmed this conclusion. The Court stated the following:

In oral argument, counsel for the appellants conceded that section 
35 confirms that the Métis are Aboriginal, that they are in a fiduciary 
relationship with the Crown, and that the Honour of the Crown is en-
gaged in its dealings with the Métis. These concessions are consistent 
with the decision of the Supreme Court in Manitoba Métis Federation.

Tellingly, counsel for the appellants also conceded that it would be 
anomalous for the Métis to be included as Aboriginal peoples for the 
purpose of section 35 of the Charter, and to be the only enumerated 
Aboriginal peoples not included within section 91(24).

On June 26, 2014, the Supreme Court of Canada rendered a significant de-
cision as it pertains to Aboriginal land title. Tsilhqot’in Nation v. British Co-
lumbia 28 marks the first time in Canadian law that a declaration of Aboriginal 
title has been made; prior cases had indicated that Aboriginal title, as a legal 
concept existed, but no case had made an actual finding of Aboriginal title. 
The Court has provided guidance as to the circumstances under which provin-
cial or federal governments can infringe an Aboriginal title right, and a prov-
ince’s role in regulating lands subject to Aboriginal title. The case is expected 
to have significant ramifications, particularly in British Columbia, given the 
relative paucity of Aboriginal treaties across that province.

The court recognized the absence of a treaty granting the First Nation land 
title but nevertheless found that the Tsilhqot’in Nation had established ab-
original title to a large area at issue.

For centuries, people of the Tsilhqot’in Nation — a grouping of six 
bands sharing common culture and history — have lived in a remo-

 27 2014 FCA 101, Federal Court of Appeal (FCA) decision issued April 17, 2014.
 28 2014 SCC 44.
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te valley bounded by rivers and mountains in central British Colum-
bia. They lived in villages, managed lands for the foraging of roots and 
herbs, hunted and trapped. They repelled invaders and set terms for 
the European traders who came onto their land. From the Tsilhqot’in 
perspective, the land has always been theirs.

Throughout most of Canada, the Crown entered into treaties whe-
reby the indigenous peoples gave up their claim to land in exchange 
for reservations and other promises, but, with minor exceptions, this 
did not happen in British Columbia. The Tsilhqot’in Nation is one of 
hundreds of indigenous groups in British Columbia with unresolved 
land claims.

. . .

I conclude that the trial judge was correct in his assessment that 
the Tsilhqot’in occupation was both sufficient and exclusive at the ti-
me of sovereignty. There was ample direct evidence of occupation at 
sovereignty, which was additionally buttressed by evidence of more 
recent continuous occupation.

These important decisions illustrate how the duty to consult has taken on 
greater significance and how the constitutional obligation continues to evolve 
and to dominate aboriginal – government relations. It is important to recog-
nize that a failure to satisfy a constitutional requirement to consult with Ab-
original peoples is likely to have direct impacts on the regulatory approval 
process.

Before the Haida decision 29, the courts were already suggesting that the 
duty to consult was an important element in the exercise of government deci-
sion making power where s. 35 rights were potentially affected. The Courts of-
ten used the fiduciary relationship between the Crown and Aboriginal peoples 
to reassert the need for the Crown to act honorably hence placing a high bur-
den on the Crown to justify any infringement with the enjoyment of Aborigi-
nal rights protected by s. 35.

As per the previously cited Sparrow decision 30, the issue was in relation to 
a province’s ability to infringe an aboriginal right to fish with a net longer than 
was permitted by regulation, the Court stated:

Within the analysis of justification, there are further questions 
to be addressed, depending on the circumstances of the inquiry. The-
se include the questions of whether there has been as little infringe-
ment as possible in order to effect the desired result; whether, in a 

 29 Supra note 14.
 30 Supra note 9.
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situation of expropriation, fair compensation is available; and, 
whether the aboriginal group in question has been consul-
ted with respect to the conservation measures being im-
plemented. The aboriginal peoples, with their history of 
conservation-consciousness and interdependence with na-
tural resources, would surely be expected, at the least, to 
be informed regarding the determination of an appropria-
te scheme for the regulation of the fisheries. [Emphasis added]

The Court imposed a strong measure of protection for traditional Aborig-
inal rights. It stated that treaty rights must be interpreted in a generous and 
liberal manner, infringements of the rights can only be for a compelling and 
substantial objective such as conservation and management of resources and 
after conservations goals are met, priority must be given to Aboriginal peo-
ples.

In addition to the requirements to consult arising from section 35 of the 
Constitution, a wide range of federal statutes expressly impose varying de-
grees of consultation requirements on government. These statutes deal with 
matters of potential interest to Aboriginal groups and may broadly be con-
sidered as having some relevance to environmental issues. The list includes 
the following statutes: Canadian Environmental Assessment Act 2012, Can-
ada National Marine Conservation Act, Canadian Environmental Protection 
Act, Oceans Act, Species at Risk Act, Mackenzie Valley Resource Management 
Act and the Federal Sustainable Development Act.

In the nuclear sphere, the Nuclear Fuel Waste Act 31 also requires that the 
governing body to the waste management organization responsible for fuel 
waste under the Act “make all reasonable efforts to ensure” that membership 
to the governing body’s advisory council “reflects expertise in traditional ab-
original knowledge” and that this advisory council includes certain represen-
tatives nominated by Aboriginal organizations. 32

With respect to environmental assessments under the Canadian Environ-
mental Assessment Act 2012, 33 section 5 mandates the consideration of envi-
ronmental effects including specific consideration of Aboriginal peoples and 
Aboriginal interests:

5. (1) For the purposes of this Act, the environmental effects that 
are to be taken into account in relation to an act or thing, a physical ac-
tivity, a designated project or a project are

(...)

 31 S.C. 2002, c. 23.
 32 Ibid s.1.
 33 S.C. 2012, c. 19, s. 52.
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(c) with respect to aboriginal peoples, an effect occurring in Cana-
da of any change that may be caused to the environment on

(i) health and socio-economic conditions,
(ii) physical and cultural heritage,
(iii) the current use of lands and resources for traditional pur-

poses, or
(iv) any structure, site or thing that is of historical, archaeologi-

cal, paleontological or architectural significance. [Emphasis added]

For designated projects under the Canadian Environmental Assessment 
Act, the CNSC as the sole “responsible authority” has the obligation to specif-
ically apply the review criteria mandated by the act and, as such, consultation 
with Aboriginal peoples is mandatory.

Historic and Modern Treaties
Most aboriginal groups who are subject to a treaty understandably place 

great emphasis on their interpretation of the agreement and the various rights 
and obligations contained in treaty are often the subject of much debate. Ac-
cordingly, some basic understanding of the nature and effect of treaties is im-
portant:

... a treaty represents an exchange of solemn promises between the 
Crown and the various Indian nations. It is an agreement whose na-
ture is sacred. 34

Generally, treaties contemplate the Aboriginal group surrendering title to 
land and, in exchange, certain rights in relation to the surrendered land were 
and are secured. Through the treaty process the Crown was and is able to ob-
tain valid access to Aboriginal land and through this process much of the mod-
ern history of Canada has and will continue to unfold. In exchange Aboriginal 
peoples, who faced and face significant pressure from the ingress of first Eu-
ropeans and later Canadians, hoped and hope to secure those basic rights that 
WKH\�IHOW�DQG�IHHO�ZRXOG�ZLOO�DOORZ�WKHP�WR�SUHVHUYH�WKHLU�ZD\�RI�OLIH�DQG�SUH-
serve themselves as a people into the future. 35

It is important to recognize that while all treaties are in many ways simi-
lar, no two treaties are exactly the same. Moreover and in the case of histor-
ic treaties, there is often considerable debate regarding such basic matters as 
whether a particular writing actually constitutes a treaty and, if so, what is the 
meaning or legal effect of the terms, who is bound by it, etc. In any event and 
whether historic or modern-day, all treaty interpretation can be a challenging 

 34 R. v. Badger, [1996] 1 S.C.R. 771 at para. 41.
 35 Both past and present tense are used owing to the fact that while many historic trea-

ties have been entered into, it is important to recognize that there are currently over 50 ongoing 
modern day treaty negotiations taking place - primarily in British Columbia but also elsewhere 
throughout the country.
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legal exercise and any attempts at treaty interpretation should be approached 
cautiously.

Historic Treaties

Historic treaties are those treaties that were entered into relatively earlier 
in time between 1701 and 1923. Over 70 such treaties were entered into with 
Aboriginal peoples before and after the establishment of the first Constitution 
in Canada (1867). While typically written in broad language, such treaties, ow-
ing to their vintage, have been considered by the courts over the years.

Historic treaties do not directly address consultation matters and, with re-
cent court decisions in relation to the duty to consult, it is unlikely that an Ab-
original group will feel a need to argue that a historic treaty is the basis for the 
duty. This being said, it can be expected that the meaning of a historic treaty 
may become an important issue where consultations proceed owing to the fact 
that the duty to consult requires a consideration of potential impacts to rights 
enshrined in treaty.

Modern-day Treaties

Between 1871 and 1921, the Crown entered into treaties with various First 
Nations that enabled the Canadian government to actively pursue agriculture, 
settlement and resource development of the Canadian West and the North. 
Because they are numbered 1 to 11, the treaties are often referred to as the 
“Numbered Treaties.” The Numbered Treaties cover Northern Ontario, Man-
itoba, Saskatchewan, Alberta, and parts of the Yukon, the Northwest Territo-
ries and British Columbia.

Under these treaties, the First Nations who occupied these territories gave 
up large areas of land to the Crown. In exchange, the treaties provided for 
such things as reserve lands and other benefits like farm equipment and ani-
mals, annual payments, ammunition, clothing and certain rights to hunt and 
fish. The Crown also made some promises such as maintaining schools on re-
serves or providing teachers or educational help to the First Nation named 
in the treaties. Treaty No. 6, for instance, included the promise of a medicine 
chest. 36 Such treaties are also referred to as comprehensive land claims agree-
ments and are described as follows:

Comprehensive Land Claims Agreements are negotiated in areas 
of the country where Aboriginal rights and title have not been addres-
sed by treaty or through other legal means. These agreements are mo-
dern-day treaties between Aboriginal claimant groups, Canada and the 
relevant province or territory. While each one is unique, these agree-

 36 Aboriginal Affairs and Northern Development: Canada: Treaties with Aboriginal Peoples 
LQ�&DQDGD��KWWS���ZZZ�DDGQF�DDQGF�JF�FD�HQJ�����������������������������
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ments usually include such things as land ownership, money, wildlife 
harvesting rights, participation in land, resource, water, wildlife and 
environmental management as well as measures to promote economic 
development and protect Aboriginal culture. Many agreements also 
include provisions relating to Aboriginal self-government. 37

There are many such treaties in force and it is critical that an early deter-
mination be made regarding the question of whether or not any given matter 
is potentially subject to the terms of a modern-day treaty. If so, owing to ad-
vancements with legal drafting in modern times, modern-day treaties are, rel-
ative to historic treaties, reasonably clear and these treaties in many ways now 
resemble complex commercial agreements. It is important to note that strict 
contractual interpretation principles do not necessarily apply in this context. 
Courts have made it clear that those agreements will be interpreted in a man-
ner that respects and favours the rights of the First Nations who are a party to 
such agreements. 38

In summary, the first step is to look at the provisions and determine the 
parties’ respective obligations and whether it provides a form of consultation. 
If such provisions exist, the scope of the duty to consult will be shaped by its 
provisions, but the honour of the Crown cannot be displaced by contract: the 
honour of the Crown and the duty to consult exist independently of contractu-
al provisions. 39 Accordingly and recognizing the examples of such Agreement, 
any modern-day treaty should be carefully considered.

Nunavut Land Claims Agreement (1975)

The Nunavut Land Claims Agreement (Hereafter referred to as the 
“(NLCA)”) 40 was signed in May 1993 by the Tungavik Federation of Nunavut, 
the Government of Canada and the Government of the Northwest Territories 

 37 Since 2006, Canada and its negotiation partners have signed six comprehensive land 
claims (modern treaties) agreements and one self-government agreement. Of the six signed com-
prehensive land claim agreements, four included provisions related to self-government. The six 
comprehensive land claim agreements include: in British Columbia, the Tsawwassen First Nation 
�������DQG�WKH�¿YH�0DD�QXOWK�)LUVW�1DWLRQV���������ZKLFK�DUH�LPSOHPHQWLQJ�WKHLU�)LQDO�$JUHH-
ments. The Yale First Nation Final Agreement in British Columbia was signed on April 13, 2013 
and received Royal Assent in Parliament on June 19, 2013. The Tla’amin Final Agreement in 
British Columbia was signed on April 11, 2014 and received Royal Assent on June 19, 2014. In 
Quebec, the Nunavik Inuit Land Claims Agreement (2008) and the Eeyou Marine Region Land 
Claims Agreement (2012) are both in effect. In Manitoba, the Sioux Valley Dakota Nation’s self-
government agreement received Royal Assent in Parliament on March 4, 2014, and came into 
effect on July 1, 2014, setting the stage for the First Nation to become the 34th self-governing 
$ERULJLQDO�JURXS�LQ�&DQDGD��5HI��KWWS���ZZZ�DLQF�LQDF�JF�FD�DO�OGF�FFO�LQGH[�HQJ�DVS�

 38 Quebec (A.G.) v. Moses, 2010 SCC 17.
 39�%HFNPDQ��Y��/LWWOH�6DOPRQ�&DUPDFNV�)LUVW�1DWLRQ��>����@����6�&�5���PRGHUQ�WUHDWLHV�DUH�

to be interpreted generously and within the context of the treaty.
 40�KWWS���QOFD�WXQQJDYLN�FRP���
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who signed on behalf of the Crown. The agreement of July 9, 1993 was the ba-
sis for creating the new territory of Nunavut, which was officially established 
on April 1, 1999. Under the terms of the agreement, jurisdiction over some 
territorial matters was transferred to the new government, among them wild-
life management, land use planning and development, property taxation, and 
natural resource management.

Today, there are approximately 23,000 Inuit beneficiaries in the Nuna-
vut Settlement Area (NSA), formerly central and eastern Northwest Territo-
ries (NWT). The area conforms closely to the territory of Nunavut that came 
into existence on April 1, 1999. The NLCA that led to the creation of Nunavut 
is by far the largest of the land claims settlements in the modern land claims 
era. The territory is vast, covering one-fifth of Canada, extending from the 
60th parallel to the waters off the northern coast of Ellesmere Island. If Nun-
avut were an independent country it would be the twelfth largest area in the 
world 41. S. 35 of the Constitution, recognizes and affirms Aboriginal and trea-
ty rights that now exist or that may be acquired by way of land claims’ agree-
ments such as the NLCA.

In 2012, AREVA Resources Canada submitted an Environmental Im-
pact Study to the Nunavut government for the proposed development of the 
Kiggavik uranium mining project. The environmental review process is gov-
erned by Article 12 of the NLCA which established the Nunavut Impact Re-
view Board (NIRB). When AREVA determines that it is prepared to proceed 
to the regulatory permitting phase it will have to submit to the Commission a 
licence application and supporting technical information for a licence to pre-
pare site and construct a mine. AREVA will also have to submit technical in-
formation to the Nunavut Water Board (NWB).The regulatory permitting pro-
cesses are managed in part by the Nunavut Water Board (NWB), the CNSC 
and authorizing departments or agencies. Each of the federal regulatory au-
thorities must manage the regulatory permitting process in accordance with 
its governing legislation and policies, but also may modify timelines to coordi-
nate with the NIRB process.  42

 41�KWWSV���ZZZ�DDGQF�DDQGF�JF�FD�HQJ�����������������������������FKS��
 42 The Kiggavik-Sisson project, located 80 kilometers west of Baker Lake in Nunavut, was 

discovered between 1974 and 1997 and reactivated in 2006. AREVA holds a 64.8% interest in the 
deposit, which it will operate. Four uranium ore deposits will be mined using open pit methods 
and one deposit will be mined using underground methods. All extracted ore from the mine sites 
will be processed through a mill. Some of the mined out pits will be used as tailings management 
facilities. The uranium product will then be packaged and transported using aircraft to southern 
WUDQVSRUWDWLRQ�QHWZRUNV��5HI��KWWS���ZZZ�FDQQRU�JF�FD�HQJ�����������������������������
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The duty to consult grounded in the honour of the Crown

In Haida 43, the Supreme Court recognized that the Crown has a duty to 
consult and accommodate Aboriginal peoples whenever their interests are 
affected by Crown acts, and that this duty is grounded in the honour of the 
Crown, which is always at stake when dealing with Aboriginal Peoples. Al-
though the courts had signaled that consultation with Aboriginal groups was 
an important consideration prior to 2004, Aboriginal groups found them-
selves in a difficult situation in cases where they had asserted but not yet prov-
en aboriginal title to land and government was considering some decision that 
could adversely affect such right. The choice faced was to either have proven 
their right(s) or, alternatively, launch very costly and time consuming litiga-
tion, which would then allow for the bringing of an interlocutory injunction, 
in an effort to protect what they felt, was their right.

This had particular relevance in B.C. where First Nations have been in-
volved in largely unsuccessful negotiations for many years in an effort to re-
solve the fact the Crown chose not to enter into treaties with the vast majori-
ty of groups for various historical reasons. Obtaining court protection where 
a protected but not proven right existed was generally seen as unsatisfactory 
owing to, again, costs and time. Even where a proven right existed, having to 
go to court was challenging.

The Supreme Court of Canada took the opportunity in its decisions in Hai-
da and Taku 44 to identify a more reasonable approach to those whose section 
35 rights might be adversely impacted. The Supreme Court of Canada took the 
view that the purpose of section 35 was the reconciliation between the Crown 
and Aboriginal peoples and that Crown’s constitutional duty is anchored in 
the “honour of the Crown” which recognizes the special relationship between 
the Aboriginal peoples and the Crown. As stated in Haida, 45 the duty to con-
sult is triggered whenever the Crown has knowledge, real or constructive, of 
the potential existence of the Aboriginal right or title and contemplates con-
duct that may adversely affect that claim or right.

In Haida, the facts were relatively simple:

· The Haida people, who had never entered into a treaty, asser-
ted title to what they call Haida Gwaii (and what others call the Queen 
Charlotte Islands).

ā�7KH�3URYLQFH�RI�%ULWLVK�&ROXPELD�LVVXHG�D�OLFHQFH�������IRU�IRUHV-
try purposes on Haida Gwaii in 1961.

· This was replaced (in 1981, 1995, and 2000) and, in 1999, was 
transferred from one company to another.

 43 Supra note 14.
 44 Supra note 15.
 45 Supra note 14 para. 35.
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· All activities in relation to the licence required Provincial approval.

· In 2000 the Haida people challenged the Provinces right to re-
place the licence at the various times and approve the transfer.

The main question for the court was: What duty if any does the govern-
ment owe to the Haida people in relation to the licence? The case was the first 
of its kind to reach the Supreme Court and a number of significant principles 
(reproduced below) which define the framework for consultation were iden-
tified. 46

· The duty to consult with aboriginal peoples and accommoda-
te their interests is grounded in the principle of the honour of the 
Crown, which must be understood generously.

Efforts to consult should not be taken lightly as the Crown’s honour is at 
stake and a narrow approach could be perceived as a dishonourable attempt 
to avoid the duty. The Crown must always act honourably and in good faith. 47 
For a regulator in a highly technical field such as the CNSC the inclination may 
be to approach consultations using various pro forma checklists, work plans, 
templates, or other such tools. While these can be useful, approaches relying 
solely on such tools may be lacking as all activities and decisions must be re-
sponsive or sensitive to the circumstances of any given situation.

· The Crown, acting honourably, cannot cavalierly run roughs-
hod over aboriginal interests where claims affecting interests are 
being seriously pursued in the process of treaty negotiation and 
proof.

The Court determined that the duty to consult includes asserted but un-
proven Aboriginal rights. Pending settlement, the Crown is bound by its hon-
our to balance societal and Aboriginal interests in making decisions that may 
affect Aboriginal claims. This is especially true where a decision might ren-
der the pursuit or settlement of the claim useless. On the other hand, unsup-
ported assertions by an Aboriginal group where no efforts have been made to 
have the assertions legally recognized should be viewed cautiously and an ear-
ly analysis of asserted interests should occur. 48

 46 Some level of consideration, subject to the circumstances of any given matter, should be 
given to these principles as through such a process the CNSC should be able to adequately address 
FRQVXOWDWLRQ�LVVXHV�JHQHUDOO\�DQG�WKH�GXW\�WR�FRQVXOW�VSHFL¿FDOO\�

 47�,Q�0LNLVHZ��VXSUD�QRWH�����WKH�&RXUW�GHWHUPLQHG�WKDW�WKH�)HGHUDO�JRYHUQPHQW¶V�PRGL¿-
cation and approval of winter road over traditional territory even if allowed under Treaty 8 still 
require consultation. The Court held that the Government’s approach undermined the process of 
reconciliation even if the duty to consult was at the lower end of the spectrum and only required 
notice and direct engagement.

 48 In Lax Kwa’laams Indian Band v. Canada 2011 SCC 56, the Supreme Court of Canada 
FRQ¿UPHG�WKDW�$ERULJLQDO�SHRSOHV�DVVHUWLQJ�DQ�$ERULJLQDO�ULJKW�PXVW�FKDUDFWHUL]H�WKH�ULJKW�EHLQJ�
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· The scope of the duty is proportionate to a preliminary as-
sessment of the strength of the case supporting the existence of 
the right or title, and to the seriousness of the potentially adverse 
effect upon the right or title claimed.

This process provides guidance to assess the expected level of consulta-
tion and the adequacy of consultation. It is a key step in the consultation pro-
cess as the duty to consult is “proportionate to a preliminary assessment of the 
strength of the case supporting the existence of the right or title, and to the se-
riousness of the potentially adverse effect upon the right or title claimed.” 49 
Courts have not prescribed what the strength of claim assessment must con-
tain to meet the duty to consult. As previously stated, the consultation is not 
a rights determination process. It provides relevant factor to assess the depth 
or the level of consultation and accommodation required in the particular cir-
cumstances. The duty to consult regarding potential infringement of Aborigi-
nal rights is proportionate to the strength of the particular claim and to the po-
tential harm that may be caused to that right or asserted right. It includes the 
respect of potential interests of Aboriginal people, even if yet to be proven. 50

The analysis need not be particularly time consuming or complex; howev-
er, it is important to conduct an analysis and draw conclusions that guide con-
VXOWDWLRQ�SODQ�DSSURDFK�IRU�D�VSHFLILF�SURMHFW��2WKHUZLVH��ZKDW�PD\�KDSSHQ�LV�
that the government decision-maker approaches every situation the same way 
and on the assumption the strength of the claim is very high and therefore as 
if the content of the duty is very high. Such an approach (i.e. one without an 
assessment) can result in an unnecessary drain on resources, confusion, de-
lay, poor management of expectations and a decision by the Commission that 
is out of step with the nature of the duty. The stronger the rights, the more rig-
orous the consultation must be: the opposite is also true. 51

claimed. The party asserting the right must prove the existence of pre-contact practice, tradition 
and determine whether the modern right has a reasonable degree of continuity with the pre-
contact custom or tradition.

 49 Haida Nation v. British Columbia (Minister of Forests), (Supra note 14).
 50 Adams Lake Indian Band v. British Columbia (Lieutenant Governor in Council) [2011] 2 

C.N.L.R. 1 – the adverse impact does not need to be immediate; a potential for future impact can 
VXI¿FH�

 51 Brokenhead Ojibway Nation v. The Attorney General Of Canada, The national Energy 
Board and Transcanada Keystone Pipeline Gp Ltd; Enbridge Pipelines Inc. (Supra note 8). In 
2007 Enbridge applied to the National Energy Board (NEB) for approval of a pipeline project. 
Enbridge consulted interested Aboriginal communities and provided funding to facilitate con-
VXOWDWLRQ� SURFHVV��:KHQ� LVVXLQJ� LWV� GHFLVLRQ�� WKH� 1(%� GHWHUPLQHG� WKDW� (QEULGJH� IXO¿OOHG� WKH�
consultation requirements for this particular project. At the same time, FN attempted to engage 
in meaningful consultation with the federal Crown in regard to impact of the Project on their 
Treaty rights but they were ignored. The Federal Court held that the regulatory processes in place 
WKURXJK�WKH�1DWLRQDO�(QHUJ\�%RDUG�SURFHVV�ZHUH�VXI¿FLHQW�WR�PHHW�WKH�GXW\�WR�FRQVXOW�
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· The Crown is not under a duty to reach an agreement; rather, 
the commitment is to a meaningful process of consultation in 
good faith.

The Crown is not under any obligations to meet Aboriginal expectations: 
the duty to consult coupled with the honour of the Crown must take into con-
sideration the need to accommodate affected Aboriginal peoples. Potential-
ly impacted Aboriginal groups need to have a good understanding of the reg-
XODWRU\�SURFHVV��WKH�SRWHQWLDO�LPSDFWV�RI�WKH�SURMHFW�PDWWHU�LQ�TXHVWLRQ�DQG�
be given reasonable opportunity to express their concerns in a process that is 
meaningful. For instance, it would be inappropriate to transform a Commis-
sion hearing into a negotiation session; rather, a hearing should be the oppor-
tunity for the Commission, as decision-maker, to hear all relevant evidence so 
that it may weigh this evidence and make determinations in relation to the du-
ty. The evidence in relation to rights and impacts would be expected to come 
from various sources including the aboriginal group, Commission expert staff, 
the proponent for the project, various federal and provincial departments or 
agencies, and others interested parties.

· The content of the duty varies with the circumstances and 
each case must be approached individually and flexibly.

Purely mechanical approaches without a consideration of the situation at 
hand would not be effective. An early assessment of the proposed project and 
potential for adverse effects on Aboriginal rights should be completed early to 
ensure that whatever approach is decided, it meets the requirements of this 
principle (i.e. that matters be approached individually and flexibly).

· The controlling question in all situations is what is required 
to maintain the honour of the Crown and to effect reconciliation 
between the Crown and the aboriginal people with respect to the 
interests at stake.

This is largely the ultimate question for a government department, an 
agency or an administrative tribunal and it requires an appreciation of the in-
terests at stake, the legal nature of such interests, the potential impacts, and a 
decision that takes all of this into consideration. The implementation of pro-
cedural safeguards consistent with natural justice (notification, meaningful 
RSSRUWXQLW\�IRU�FRQVXOWDWLRQ��RSSRUWXQLW\�WR�EH�KHDUG�EULQJ�IRUZDUG�FRQFHUQV�
UHJDUGLQJ�SRWHQWLDO�DGYHUVH�LPSDFW�WKH�SURMHFW�GHFLVLRQ�FRXOG�KDYH��ZLOO�DV-
sist in meeting requirements for adequate consultation and will provide addi-
WLRQDO�RSSRUWXQLW\�WR�LGHQWLI\�DQ\�RWKHU�FRQFHUQV�LVVXHV�RU�SRWHQWLDO�LPSDFWV�



252

Jacques Lavoie

· The effect of good faith consultation may be to reveal a duty 
to accommodate.

Where required, an obligation to accommodate may be met in a number 
of ways and, depending of the circumstances, could result in minor, major, or 
HYHQ�IDWDO��LPSDFWV�RQ�D�SURMHFW�PDWWHU��)RU�H[DPSOH��DFFRPPRGDWLRQ�FRXOG�
consist of: requiring that a proponent relocate, add, or eliminate a road, fence, 
SRQG��HWF���UHTXLULQJ�D�FKDQJH�WR�SHUPLVVLEOH�KRXUV�RI�RSHUDWLRQ�DW�D�VLWH�ID-
cility; requiring certain seasonal changes to an operation; limiting production 
YROXPHV�RXWSXWV��RU�D�GHFLVLRQ�QRW�WR�DXWKRUL]H�RU�OLFHQVH�D�SURMHFW�

Accommodation in relation to a matter coming under the Nuclear Safety 
and Control Act 52 would not require the settling of a claim 53 or otherwise in-
clude the provision of monetary or land compensation. The CNSC's consider-
ation of possible accommodative measures must be limited to measures at-
tainable by the Commission through its mandate and the powers granted to it 
by Parliament.

As previously stated, in Mikisew Cree, 54 Brokenhead Ojibway Nation 55 
and Carrier Sekani, 56�WKH�6XSUHPH�&RXUW�IXUWKHU�FODULILHG�UHILQHG�VRPH�RI�WKH�
principles enunciated in its Haida test to determine whether the duty to con-
sult is triggered or to assess the adequacy of the consultation. The content and 
scope of the duty to consult and accommodate varies according to the circum-
stances. In Mikisew, the Supreme Court specified that the content of the duty 
to consult was shaped by: 1) promises made; 2) seriousness of the impact on 
the Aboriginal peoples; and 3) the strength of the Aboriginal claim.

In Brokenhead Ojibway Nation, the Court reiterated that the duty to con-
sult and accommodate should be determined on a case-by-case basis and rec-
ognized that regulatory processes such as the National Energy Board (NEB) 
were appropriate fora to adequately meet the duty to consult:

To the extent that any duty to consult was engaged, it was fulfi-
lled by the notices that were provided to the Treaty One First Nations 
and to other Aboriginal communities in the context of the NEB proce-
edings and by the opportunities that were afforded there for consulta-
tion and accommodation. 57

 52 Supra note 4.
 53�:KHWKHU�D�FODLP�WR�WKH�FRXUWV�RU�D�FODLP�XQGHU�&DQDGD¶V�6SHFL¿F�RU�&RPSUHKHQVLYH�&ODLPV�

processes.
 54 Supra note 16.
 55 Supra note 8.
 56 Supra note 21.
 57 Supra note 8 at par. 45.
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Rio Tinto 58 is one of the most important cases clarifying when the duty to 
consult is triggered. The Court reiterated that Aboriginal peoples must show a 
causal link between the proposed conduct and potential adverse impacts. Past 
wrongs or continuing breaches, including prior failure to consult, will not trig-
ger the duty to consult unless the present decision causes a novel adverse ef-
fect. The past failure to consult, even if it amounts to an ongoing breach, will 
not be sufficient to trigger a fresh duty to consult.

In Brokenhead Odjibway, the Court citing Haida, Taku and Hupacasath 59 
confirmed that when determining whether and to what extent the Crown has a 
duty to consult with Aboriginal peoples about projects, the Crown may consid-
er the opportunities for Aboriginal consultation that are available within en-
vironmental and regulatory review processes. The Court was careful to point 
out that this is not a delegation of the duty to consult, but rather only another 
mean by which the Crown may be satisfied that Aboriginal concerns have been 
heard and, where appropriate, accommodated.

Accordingly, using these principles as a set of guiding principles in the 
course of policy development should be considered as less likely to attract le-
gal or other challenge arising from an alleged failure to meaningfully consult 
with Aboriginal peoples.

United Nations Declaration on the Rights of Indigenous Peoples 
(UNDRIP)

Aboriginal peoples increasingly refer to UNDRIP as imposing addition-
al “duty to consult” requirement. At issue is the concept of “free, prior and in-
formed consent” which Aboriginal peoples may assert is now a prerequisite in 
certain dealings between the Canadian government and Aboriginal peoples. 
Canada’s position is that the existing regime provides meaningful and exten-
sive protection, is robust and is incorporated in its highest law, the Constitu-
tion.

As Parliament has not incorporated the agreement into its domestic law, 
DQG� FRQVLGHULQJ� WKH� REMHFWLRQV�YLHZV� SXW� IRUZDUG� E\� &DQDGD� ZKHQ� LW� HQ-
dorsed UNDRIP, we may conclude that the Declaration remains an aspira-
tional document that does not change Canada’s existing legal regime. On 12 
November 2010, when Canada announced that it had endorsed the Declara-
tion, it noted that:

Although the Declaration is a non-legally binding document that 
does not reflect customary international law nor change Canadian 
laws, our endorsement gives us the opportunity to reiterate our com-

 58 Supra note 21.
 59 Hupacasath First Nation v. British Columbia, 2005 BCSC 1712.
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mitment to continue working in partnership with Aboriginal peoples 
in creating a better Canada.

. . .

Aboriginal and treaty rights are protected in Canada through a 
unique framework. These rights are enshrined in our Constitution, in-
cluding our Charter of Rights and Freedoms, and are complemented 
by practical policies that adapt to our evolving reality. This framework 
will continue to be the cornerstone of our efforts to promote and pro-
tect the rights of Aboriginal Canadians.

In endorsing the Declaration, Canada reaffirms its commitment to build 
on a positive and productive relationship with First Nations, Inuit, and Mé-
tis peoples to improve the well-being of Aboriginal Canadians, based on our 
shared history, respect, and a desire to move forward together. 60

In our view, the Declaration does not change Canadian law, and does not 
reflect customary international law. The UN describes it as follows: “A non-
binding text, the Declaration states that native peoples have the right “to the 
recognition, observance and enforcement of treaties” concluded with States or 
their successors. It also prohibits discrimination against indigenous peoples 
and promotes their full and effective participation in all matters that concern 
them." The Commission took into consideration the UNDRIP and concluded 
along the same lines in its decision regarding the licence renewal of a nuclear 
power facility in Point Lepreau, New Brunswick in 2011. 61

In a recent decision involving the licence renewal of a uranium mine, 
Commission also dealt with other international instruments that may be seen 
as relevant when dealing with a nuclear related project in the Arctic such as a 
uranium mine:

In their intervention, Sierra Club alleged that the CNSC may be ac-
ting contrary to its statutory mandate in regard to Canada’s interna-
tional obligations. The Commission disagrees with this submission. 
The CNSC regulates the nuclear industry by licensing activities only 
where satisfied that the applicant “will make adequate provision for 
the protection of the environment, the health and safety of persons 
and the maintenance of national security and measures required to 
implement international obligations to which Canada has agreed”. 

 60 Canada’s Statement of Support on the United Nations Declaration on the Rights of Indige-
QRXV�3HRSOHV��KWWS���ZZZ�DDGQF�DDQGF�JF�FD�HQJ�����������������������������

 61 Hugh Akagi, Chief of the Passamaquoddy Peoples, asserted that there has been no consul-
tation with his people, and asserted that the refurbishment of the Point Lepreau site would “only 
contribute to the accumulation of a waste which has no hope of proper containment or removal 
from this planet in the foreseeable future”. Canadian Nuclear Safety Commission, ref. Records of 
Proceedings, Including Reasons for Decision, February 16, 2012.
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The CNSC is not responsible for the implementation of all of the in-
ternational obligations to which Canada has agreed. While Sierra Club 
invokes the Convention on Long-Range Transboundary Air Pollution 
and the 1998 Heavy Metals Protocol and Protocol on Persistent Orga-
nic Pollutants, it is the Canadian Environmental Protection Act, 1999 
(CEPA) that deals specifically with international air pollution. The 
CNSC does not administer the CEPA. In addition, the Declaration on 
the Protection of the Arctic Environment, the Arctic Environmental 
Protection Strategy, the Arctic Monitoring and Assessment Program 
or the Arctic Council, do not create binding obligations on Canada nor 
the CNSC as it relates to this application for renewal.

In regard to the Espoo Convention, the obligation to conduct en-
vironmental assessments has been implemented under the Canadian 
Environmental Assessment Act 2012 (CEAA 2012). Thus, it is the En-
vironment Minister who determines which projects require an EA 
to be conducted by the CNSC, and this is done for projects that have 
the potential to cause adverse environmental effects. In the matter at 
hand, the Commission concluded that an EA was not required under 
the CEAA 2012 for the licensing actions that were considered by the 
Commission. 62

Nevertheless, given that other departments of the government of Canada 
are responsible for the implementation of legislation that mirror or incorpo-
rated international obligations into Canadian law, they would actively partici-
pate in Commission’s proceedings and would provide expert opinions.

conclusion

The Commission and the duty to consult

In the case of the Commission there is no doubt that its decisions have 
the potential to adversely impact protected interests; however, it has become 
equally clear that the duty to consult must be exercised by the Commission 
and cannot be delegated. The most logical conclusion in the circumstances is 
that the Commission, prior to making a decision, has to be satisfied that the 
duty to consult has been met. We believe the jurisprudence clarified the limits 
surrounding the duty to consult and accommodate and in Dunsmuir v. New 
Brunswick 63 where the Supreme Court of Canada reiterated the general that a 
statutory body can only exercise the authority that Parliament or a legislature 
which created it authorized:

 62 Record of Proceedings, Including Reasons for Decision, In the Matter of Cameco Corpo-
ration, Application to Renew the Uranium Mine and Mill Operating Licence for the Rabbit Lake 
Operation, January 7, 2014.

 63 2008 SCC 9, 291 D.L.R. (4th) 577.
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By virtue of the rule of law principle, all exercises of public autho-
rity must find their source in law. All decision-making powers have le-
gal limits, derived from the enabling statute itself, the common or ci-
vil law or the Constitution. Judicial review is the means by which the 
courts supervise those who exercise statutory powers, to ensure that 
they do not overstep their legal authority. The function of judicial re-
view is therefore to ensure the legality, the reasonableness and the fair-
ness of the administrative process and its outcomes.

Administrative powers are exercised by decision makers according to stat-
utory regimes that are themselves confined. A decision maker may not exer-
cise authority not specifically assigned to him, her or it. By acting in the ab-
sence of legal authority, the decision maker transgresses the principle of the 
rule of law. Thus, when a reviewing court considers the scope of a decision-
making power or the jurisdiction conferred by a statute, the standard of re-
view analysis strives to determine what authority was intended to be given 
to the body in relation to the subject matter. This is done within the context 
of the courts’ constitutional duty to ensure that public authorities do not over-
reach their lawful powers.

The duty to consult and, if necessary, accommodate aboriginal interests is 
a matter of constitutional law, as explained by the Supreme Court of Canada 
in Haida and section 35 of Canada's constitution recognizes and affirms the 
rights of the aboriginal peoples of Canada. In Paul v. British Columbia (Forest 
Appeals Commission) 64 the Supreme Court examined the extent to which ad-
ministrative tribunals can examine constitutional law questions, and instruct-
ed that there is no requirement for an explicit grant of power to determine s.35 
constitutional questions

...there is no basis for requiring an express empowerment that an 
administrative tribunal be able to apply s.35 of the Constitution Act, 
1982. There is no persuasive basis for distinguishing the power to de-
termine s.35 questions from the power to determine other constitu-
tional questions, such as the division of powers under the Constitu-
tion Act, 1867 or a right under the Charter. Section 35 is not, any more 
than the Charter, "some holy grail which only judicial initiates of the 
superior courts may touch" (Cooper at para 70 per McLachlin J as she 
then was, dissenting).

In Carrier Sekani 65, the B.C. Court of Appeal concluded as follows:

 64 [2003] 2 S.C.R. 585.
 65 Supra note 21.
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In Paul v. British Columbia (Forest Appeals Commission) the Su-
preme Court of Canada decided “there is no principled basis for dis-
tinguishing s. 35 rights from other constitutional questions.”

In dealing with whether administrative tribunals have the power to de-
cide constitutional law questions, the Court in Paul stated

The essential question is whether the empowering legis-
lation implicitly or explicitly grants to the tribunal the juris-
diction to interpret or decide any question of law. if it does, 
the tribunal will be presumed to have the concomitant juris-
diction to interpret or decide that question in light of s. 35 or 
any other relevant constitutional provision. [Emphasis added]

The British Columbia Court of Appeal concluded in Carrier Sekani that, 
since the tribunal at issue could decide questions of law, it could decide s.35 
constitutional issues

The commission is therefore presumed to have the ju-
risdiction to decide relevant constitutional questions, inclu-
ding whether the crown has a duty to consult and whether it 
has fulfilled the duty. These are issues of law arising from Part II 
of the Constitution Act, 1982, ss. 35 and 35.1 that the Commission is 
competent to decide. [Emphasis added]

Under s. 20 of the Nuclear Safety and Control Act, the Commission is con-
sidered a court of record with powers to conduct its proceedings in a quasi-ju-
dicial manner. Its decisions are final and binding, reviewable only by the Fed-
eral Court. The Commission has the power to hear appeals of decisions made 
by inspectors or designated officers exercising order powers over individu-
als, and it can call a public hearing to determine any matter under its jurisdic-
tion. These powers indicate that Parliament did confer on the Commission the 
power to make determinations of questions of law.

We may therefore conclude that the CNSC has the authority to determine 
questions of law and of constitutional application, such as those related to the 
duty to consult and the honour of the Crown.
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Nuclear Phase Out aNd OPeratOr’s 
rights. the germaN examPle

By Daniela Stölzgen

Ladies and Gentlemen, in 2011, after the nuclear accident in Fukushima, 
the German Parliament decided to end the operation of nuclear power plants 
in Germany. Even though the events in Fukushima impressed and concerned 
all of us, this must have seemed like quite a radical move – especially to some 
of you, Ladies and Gentlemen, who work in the nuclear field looking at the de-
velopments in Germany from the outside.

And it was a radical move, even for German standards. I say ‘even for Ger-
man standards’ because a strong anti-nuclear movement existed in Germany 
since the 1980s. It is not unreasonable to suspect that for some years already a 
majority in Germany was against the use of nuclear power for energy produc-
tion. Which is why, in 2002, the mainly social-democratic government decid-
ed on a nuclear phase out in Germany. This law defined for each power plant 
a specific amount of energy which this plant would be allowed to produce be-
fore its shut-down. It was to be shut down only after these amounts had been 
used up. In 2010, the then mainly conservative government decided to in-
crease these production rights in a further amendment of the atomic law stat-
ing that it was necessary to partly rely on nuclear power a while longer on the 
grounds that nuclear energy production was necessary as a so-called “bridg-
ing technology”, bridging the gap until a full transition towards a sustainable 
energy supply.

About eight months later, following the nuclear accident in Fukushima, 
the German government enacted a yet another law abolishing the changes 
made in that recent Amendment. This law ordered the eight oldest plants to 
be shut down immediately and reduced the production rights for the nine oth-
er reactors and set specific end dates to the lifespan of those plants. The last 
German nuclear power plant will now be shut down in 2020 at the latest.

Faced with these changes, some of the operators decided to go to court. 
They are questioning the constitutionality of this last, 13th Amendment of the 
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Atomic law, seeing it as an infringement of their fundamental rights, namely 
property rights and their freedom of occupation. Being seated in Sweden, Vat-
tenfall seeked protection under the Energy Charter Treaty which - among oth-
ers - protects international investments.

Some of the considerations concerning the constitutionality of the 13th 
Amendment of the German Atomic Act could be of interest to an internation-
al audience since they concern fundamental rights that do exist in many other 
states in a similar form – and so I will allow myself to give you a short overview 
of how this law might or might not have infringed the operator’s fundamen-
tal rights.

i. the right to Property
The first relevant fundamental right that comes to mind is the right to 

property.
The law prescribes specific dates at which the plants have to be shut down 

and subsequently demolished. Thereby, it affects the owners command over 
his property of nuclear power plants and his right to use this property as he 
sees fit. At first glance, this seems like a textbook violation of property rights.

One might argue, though, that these changes could be considered a mere 
reduction of the validity of the license if one deems the license to grant prop-
erty rights. This is not the case. At least under German Atomic Law, the license 
is not considered to grant any property rights. If the license is granted, it gives 
the owner permission to make use of his property rights which exist indepen-
dently of the license. If the license is not granted or granted for a limited time 
this constitutes a limitation of property rights for safety reasons. For this rea-
son, the limitation of the energy amounts to be produced and the limitation of 
the lifetime of nuclear power plants to a specific date limit the operator’s still 
existing property rights even further.

 In Germany, the owner’s property rights are defined in Article 14 of the 
Basic Law.

Article 14
(1) Property and the right of inheritance shall be guaranteed. Their con-

tent and limits shall be defined by the laws.
(2) Property entails obligations. Its use shall also serve the public good.
(3) Expropriation shall only be permissible for the public good. It may on-

ly be ordered by or pursuant to a law that determines the nature and extent of 
compensation. Such compensation shall be determined by establishing an eq-
uitable balance between the public interest and the interests of those affected. 
In case of dispute concerning the amount of compensation, recourse may be 
had to the ordinary courts.

The German legal doctrine differentiates between two different kinds of 
infringements of art. 14 of the Basic Law: Expropriation (Art. 14 III Basic Law) 
and definition of the scope and limits of property rights (Art. 14 I Basic Law).
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If the changes of the Atomic Law constitute an expropriation, the state has 
to provide compensation to the operators. If the courts considered the limita-
tion of the lifetime of the power plants by date and energy amounts to be an 
expropriation, the 13th Amendment would have to be considered unconstitu-
tional simply because it does not include a compensation mechanism.

I will not try to describe here the intricate definitions of the constitution-
al court of an expropriation or definition of the scope and limits of property 
rights, which have developed and changed several times over the years, but I 
will highlight a few points.

D��([SURSULDWLRQ�RU�GH¿QLWLRQ�RI�SURSHUW\�ULJKWV"

Usually, when thinking of an expropriation one thinks of the state tell-
ing a citizen “give me your land” and for a long time, the German constitu-
tional court considered this element of public procurement to be part of what 
constitutes an expropriation. Today, the court considers a transfer of proper-
ty to be typical, but not the defining element anymore. It suffices if the owner 
is deprived of his or her property with the objective to ensure the fulfillment 
of public services. It also suffices if the state does not use the property rights 
himself but only revokes them because they stand against the fulfillment of 
these public services. So the fact that neither plants nor rights changed own-
ers does not prevent the relevant provisions to constitute an expropriation.

With the 13th Amendment of the Atomic Law, some of the operators in 
Germany lose command over their property only gradually. First, they are lim-
ited in the production of electricity by the amounts defined in the law. Then, as 
soon as these amounts have been used up or when the end date of the lifetime 
of their power plant is reached, they will have to shut down the plant and dis-
assemble it. It could be argued that this gradual approach does not constitute 
an expropriation but a step-by-step limitation of the scope of property right, 
in which case no compensation has to be paid as long as the provisions other-
wise fulfil the legal requirements.

The decisive criterion here is the finality of the law. The license to pro-
duce a now limited amount of energy has to be seen in the context of the 13th 
Amendment as a whole. The intention of this law was to finally forbid the pro-
duction of nuclear energy in Germany. The fact that the transition to that state 
is to be made gradually does not change the fact that it is in essence an ex-
propriation. Any other assessment would allow the legislator to avoid paying 
compensation by slowing down the process of an expropriation.

Nevertheless, a gradual approach can lessen the intensity of an expropri-
ation. It has to be acknowledged that the impact is greater for the operators 
of those plants which had to be shut down immediately then for those whose 
plants could theoretically run until 2020. If such a law were to prescribe com-
pensation for the operators these different intensities of the expropriation 
could be reflected in the amount of the compensation to be paid.
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If the court comes to the conclusion that the provisions of the 13th Amend-
ment constitute an expropriation it will have to consider the law to be uncon-
stitutional because it does not provide for compensation of the operators.

However, the 13th Amendment could be considered a definition of the 
scope and limits of property rights because it has been issued as a law. This is 
how the limits and scope of rights are usually defined. The constitutional court 
has developed even several criterions to distinguish between an expropriation 
and a definition of the limits and scope of property rights and the result of its 
assessment cannot be predicted. If the court finds that the Amendment consti-
tutes a definition of the scope and limits of property rights, compensation can 
but must not be paid. The Amendment must respect the principles of equality, 
of proportionality and of protection of legitimate expectation, though.

E��&RQVWLWXWLRQDO�SULQFLSOHV

Should the constitutional court come to the conclusion that this law does 
not constitute an expropriation but a definition of the scope and limits of prop-
erty rights the law has to fulfill the requirements of the principals of equality, 
of proportionality and of protection of legitimate expectation.

DD��3ULQFLSOH�RI�HTXDOLW\

The principle of equality requires that what is equal should be treated 
equally and what is significantly different should be treated differently.

The 13th Amendment of the Atomic Act contains very different provisions 
for the German plants. The end dates for the operation of the plants may, but 
according to the grounds of the law, each nuclear power plant has been grant-
ed a lifetime of 32 years.

If one takes a closer look one discovers that some plants have been treated 
differently. One plant (Krümmel) has not been granted a lifetime of 32 years. 
Two other plants of the same type which have been built at the same time were 
granted different lifetimes.

Such inequalities could be justified the requirements of the principle of 
equality could be fulfilled despite these differences. The nuclear power plants 
might be different in some respects, technically or with regard to their age and 
safety standard. Whether these inequalities are in each case justified by differ-
ences between the plants cannot be decided here.

EE��3ULQFLSOH�RI�SURSRUWLRQDOLW\

Art. 14 of the Basic Law strives to create a balance between the protection 
of ownership and the public good. In our case, the interests of the operators to 
work with their property are opposed to the government’s decision to ban the 
production of nuclear energy for safety reasons. On the face of it, this seems 
like this is a decision for the public good.
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Alas, the objective danger resulting from the operation of nuclear pow-
er plants in Germany had not increased. Before the events in Fukushima, the 
nuclear power plants in Germany were considered safe. The operation of such 
plants was not considered to constitute a danger in the legal sense of the word. 
The safety and security measures were such that only a so-called residual risk 
was left. This residual risk (‘Restrisiko’) described a risk which is outside of all 
practical reason and whose realization is so improbable that it was considered 
acceptable for the public to bear.

After the events in Fukushima, the government has changed its assess-
ment of this risk. Since then, the government considered it to be unacceptable 
for the population to bear.

This change of opinion was not a result of scientific lessons learnt from the 
events in Fukushima that could be applied to the German plants. The govern-
ment decided to treat the same thing differently for political and ethical rea-
sons – which it has the right to do within the limits of the principle of pro-
portionality. A state has to be free to change its definition of ‘public good’. 
Otherwise, it would be impossible to react to a change of ethical standards in 
society.

Nevertheless, the public good which is to be achieved according to Art. 14 
of the Basic Law has to be an “especially grave, acute public interest”. The nu-
clear energy production undeniably constitutes a risk. The realization of this 
risk might have grave consequences, even if it is highly improbable (if it is only 
a residual risk). For this reason, a government must be able to change its opin-
ion, even in a country that for many years considered nuclear power plants to 
be safe.

The fact that this change of opinion was not based on a discovery of new 
facts related to the German nuclear power plants and quite sudden can be tak-
en into account in the assessment of the proportionality of the relevant provi-
sions. The problematic point, here is, I think, is how quickly and decisively the 
government acted upon this change of opinion.

While the eight oldest plants were shut down immediately, the govern-
ment made an effort to increase the proportionality of the 13th Amendment 
by limiting the property rights of operators of some other plants only gradu-
ally. Nevertheless, even in these cases, the 13th Amendment has to be seen in 
light of the fact that only months before these same plants were granted addi-
tional lifetime.

FF��3ULQFLSOH�RI�SURWHFWLRQ�RI�OHJLWLPDWH�H[SHFWDWLRQ

When it comes to the principle protection of legitimate expectation one 
has to consider the recent history of amendments of the Atomic Act in Ger-
many.

The operators already knew since the beginning of the phase out in 2002 
that the future of nuclear energy production in Germany was limited.
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Then again, the legislator had just 8 months before issuing the 13th 
Amendment granted new energy amounts, declaring that it considered nucle-
ar to be an important “bridging technology”. This was based on an agreement 
between the operators and the government according to which the operators 
were granted additional energy production rights agreeing to work toward an 
even higher security standard which was also newly defined in the amend-
ment of 2010. With that, the amendment created new obligations for the op-
erators, while allowing them to plan the future of their plants and possibly in-
vest according to the energy amounts granted in this law. This reciprocal deal 
created legitimate expectations.

In 2011, the same government changed its policy completely, belying the 
operators legitimate expectations.

GG��&RQFOXVLRQ

Even if the 13th Amendment could be considered a definition of the scope 
and limits of property rights, the legislator could have made up for the fact 
that the law lags behind the requirements of constitutional principles by com-
pensating the operators for their losses, which he did not do. Since he did not 
do so, the constitutional court could consider the Amendment unconstitution-
al because a violation of these principles.

ii. Freedom of occupation
The right to property is not the only fundamental right that might have 

been infringed by the 13th Amendment of the Atomic Act. Freedom of occu-
pation also comes to mind.

Here, too, it is quite obvious that the 13th Amendment touches upon the 
scope of protection of this fundamental right. As a consequence of this law, 
the operators will at some point not be able to operate their plants anymore.

What has been questioned, though, is if being an operator of a nuclear 
power plant constitutes an independent profession. The infringement of the 
freedom of occupation would have to be considered much more intense if the 
activity prohibited by the new law were to be regarded as an independent pro-
fession then if it were just part of a profession, such as ‘plant operator’ or ‘elec-
tricity producer’. In the first case, the law essentially forbids the profession in 
the latter case it just limits the ways in which the profession can be exercised.

Granted, there are commonalities between an operator of a wind turbine, 
for example, and an operator of a nuclear power plant. They both produce and 
sell energy. There are also many differences: the ways of functioning, the tech-
nical requirements and the legal framework are quite different. A striking in-
dication that the operation of a nuclear power plant should be considered an 
independent profession, to my mind, is the fact that the operation of a nuclear 
plant, in many cases, is the only purpose of a company. Those companies will 
now loose the economic foundation of their work. True, they are usually part 
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of a group of affiliated companies, but that cannot be a reason to deny one of 
those companies their fundamental rights.

Additionally, there are fields of expertise that essentially become useless 
after the completion of the nuclear phase out.

Considering the proportionality I refer to the considerations above. In the 
German doctrine, if an infringement is that intense, it can only be justified if it 
necessary in order to protect the population from ‘verifiable and grave danger 
for a preeminent public interest’. Here too, a more gradual approach, includ-
ing special provisions easing the transition of the personnel of nuclear power 
plants, might have helped.

iii. international arbitration
The national law will not in every case be the last resort for operators in 

case of a nuclear phase out. In May 2012, Vattenfall, an energy company seat-
ed in Sweden filed a request for arbitration against Germany at the Interna-
tional Centre for Settlement of Investment Disputes, housed at the World 
bank in Washington D.C. It did so in response to the closure of the German 
nuclear power plants Krümmel and Brunsbüttel operated by one of Vatten-
falls subsidiaries.

Vattenfall based its request on its rights under the Energy Charter Trea-
ty, namely the provisions against ‘expropriation without compensation’, the 
‘fair and equitable treatment requirement’ and the ‘duty to observe any obli-
gations vis-à-vis an investor or investment’. Many of the considerations above 
might be relevant for the assessment of the rights of the investor under these 
provisions.

International arbitration constitutes additional risks for states deciding 
on a nuclear phase out:

This route offers additional protection for operators that are part of a for-
eign company. As foreign investors they can immediately call for internation-
al arbitration without having exhausted all available national legal remedies 
first. They can sue the state through the national courts and international ar-
bitration at the same time, thereby increasing the financial risk of the state. 
Also, the outcome of a legal procedure under international arbitration is much 
less predictable than the outcome of suits decided by national courts accord-
ing to a more uniform and predictable case law. Finally, the goal of the Ener-
gy Charter Treaty is to protect the foreign investor. Naturally, the public good 
might also be taken into account by the tribunal but the wording of the provi-
sions and the case law place much less emphasis on the public good than the 
German Basic Law.
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iV. conclusion
The developments in Germany illustrate that a nuclear phase out takes 

time. Sudden changes to the disadvantage of the operators constitute a legal 
and financial risk since they increase the likelihood of the law to be consid-
ered a disproportional violation of trust by the courts. This risk is even high-
er in a globalized world where operators that are part of an international com-
pany might have the additional possibility to seek international arbitration.

Secondly, as always, cash is king. In Germany, compensation might have 
helped avoid litigation and increased chances that the courts consider the 13th 
Amendment of the Atomic Act to be constitutional.

I am sure that these two factors – reliable long term planning and finan-
cial adjustment – will play a role in any successful nuclear phase out.
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EU initiativEs following fUkUshima 
nUclEar accidEnt: amEnding 

thE nUclEar safEty dirEctivE and 
Establishing thE “EU liability rEgimE”

By Judit Silye 1

abstract
During the Hungarian EU Presidency period, on 25 March 2011, following 

the nuclear accident in Fukushima, the European Council concluded that the 
safety of all EU nuclear plants should be reviewed, on the basis of comprehen-
sive and transparent risk and safety assessments (‘stress tests’).

On October 2012, the European Commission released a Communication 
on the results of the stress tests. This document highlights that European nu-
clear power plants have generally high safety standards but further improve-
ments are needed in almost all of them. In this Communication, the European 
Commission identified the need to enhance the regional and global coopera-
tion and the review of the legislative framework for the safety of nuclear in-
stallations in force. As the results of this review the European Commission 
started to work on the amendment of the 2009 Directive on Nuclear Safety 
and towards on the harmonized EU nuclear liability regime.

The proposal on the amendment of the nuclear safety directive was sub-
mitted to the Council of the European Union in June 2013. The negotiation 
between the EU Member States has been just completed within the Europe-
an Council’s Working Party on Atomic Questions (hereinafter: WPAQ) and 
the Council Directive issued in July 2014. Interesting debates took place dur-

 1 Dr. jur. Judit Silye; EURATOM Advisor; Member of the Working Party on Atomic Ques-
tions of the Council of the European Union; Hungarian Atomic Energy Authority; International 
Relations, EURATOM and Legal Department; Tel.:+36-20-494-8857; Fax.: +36-1-436-4883; E-
mail: silye@haea.gov.hu.
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ing the meetings and mainly focused on the role and independence of regu-
latory authorities and on the new European system of peer reviews of nucle-
ar installations.

Concerning nuclear liability, the preparatory work had started within the 
European Commission. Nuclear Liability Group was established and its three 
Subgroups (WG 1: claims handling and related matters; WG 2: insurance, op-
erator’s pools and other financial security; WG 3: liability amounts and oth-
er issues) provided number of recommendations. The European Commission 
conducted a public consultation between 30 July and 22 October 2013. Stake-
holder Conference on Nuclear Third Party Liability and Insurance was held in 
February 2014. This event provided the opportunity to discuss the most im-
portant issues related to nuclear third party liability and insurance, in par-
ticular in the light of the recommendations adopted by the Nuclear Liability 
Group and the outcomes of the public consultation.

This paper intends only to present the establishment of the amendment of 
the Directive on Nuclear Safety and the key issues occurred during the nega-
tions of that within the WPAQ meetings, as the European Commission is yet 
to submitwritten legislative proposals to the Council of the European Union 
on the issue of nuclear liability.

context
Following a major earthquake, a 15-metre tsunami disabled the power 

supply and cooling of three Fukushima Daiichi reactors, causing a nuclear ac-
cident in the East part of Japan on 11 March 2011. The accident was rated 7 on 
the INES scale, due to high radioactive releases 2.

The Fukushima nuclear accident renewed attention on the paramount im-
portance of ensuring the high level of nuclear safety in the EU and worldwide, 
therefore the EU response to this accident was immediate.

The Fukushima nuclear accident occurred during the period of the Hun-
garian Presidency of the Council of the European Union 3 (hereinafter referred 
as Council). Following the High Level Conference (with the participation of 
political representatives, regulators and industry) on 15 March at European 
Commission’s (hereinafter referred as COM) initiative, the Hungarian pres-
ident of the WPAQ convened an extraordinary meeting of the WPAQ on 16 
March. At this meeting the COM debriefed the main outcomes of the men-
tioned High Level Conference which were agreed on by the participants:

— consensus on having a European approach on safety, non-EU coun-
tries should be involved and this should be done on a global scale;

— the EU approach should include stress tests;
— common criteria of these test have to be worked out;

 2 http://www.world-nuclear.org/.
 3 The Council of the EU is the institution representing the member states’ governments. 

Also informally known as the EU Council, it is where national ministers from each EU country 
meet to adopt laws and coordinate policies. http://www.consilium.europa.eu.
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— consideration was to be given to the possible revision of the Directi-
ve on Nuclear Safety 4.

As a result of the suddenly held meeting, most of the delegates had no in-
structions from the capitals. Therefore, in the light of the ensuing exchange of 
views, the Chairman of the WPAQ could identify the main points:

— the most urgent step is to offer the assistance to the Japan (people, 
nuclear sector);

— broad support was given to the European approach for a comprehen-
sive safety and risk assessment (stress-test) and the technical basis of that 
should be provided by the ENSREG 5;

— the importance of participation of the neighbouring countries in the 
stress-test was stressed;

— attention should be paid to the communication with the public due to 
the lengthy stress test procedure 6.

On 24/25 June 2011, the European Council 7 held its first meeting of the 
year and adopted its Conclusions 8. Concerning the Japanese nuclear accident, 
the European Council

— stressed the need to fully draw the lessons learnt of the accident and 
to provide the necessary information to the public;

— agreed on the comprehensive safety and risk assessment of the Euro-
pean nuclear power plant (stress-test);

— invited ENSREG and the COM to develop the scope and modalities of 
the stress tests by making full use of available expertise (notably the WENRA 9);

— highlighted that the highest standard for nuclear safety should be im-
plemented and continuously improved;

— called the COM for reviewing the existing legal and regulatory fra-
mework for the safety of nuclear installation 10 and proposing any improve-
ments if necessary;

 4� &RXQFLO�'LUHFWLYH���������(XUDWRP�RI����-XQH�������2I¿FLDO�-RXUQDO�/���������������
 5 The European Nuclear Safety Regulators Group (ENSREG) is an independent, authorita-

tive expert body created in 2007 following a decision of the European Commission. It is composed 
RI�VHQLRU�RI¿FLDOV�IURP�WKH�QDWLRQDO�QXFOHDU�VDIHW\��UDGLRDFWLYH�ZDVWH�VDIHW\�RU�UDGLDWLRQ�SURWHFWLRQ�
UHJXODWRU\�DXWKRULWLHV�DQG�VHQLRU�FLYLO�VHUYDQWV�ZLWK�FRPSHWHQFH�LQ�WKHVH�¿HOGV�IURP�DOO����0HPEHU�
States in the European Union and representatives of the European Commission. www.ensreg.hu.

 6 Outcome of proceedings; 7859/1 ATO 16; Brussels, 16 March 2011.
 7 The European Council consists of the Heads of State or Government of the Member Sta-

tes of the European Union, together with its President and the President of the Commission. 
http://www.european-council.europa.eu/.

 8 Conclusions; EUCO 10/11; CO EUR 6 CONCL 3; Brussels, 25 March 2011.
 9 The head of regulators for nuclear safety within the European Union and Switzerland 

decided to start a co-operation in 1999 in the framework of WENRA (Western European Nuclear 
Regulators Association). The main objectives of WENRA at that time were to develop a common 
approach to nuclear safety and to provide an independent capability to examine nuclear safety in 
applicant countries. http://www.wenra.org/.

 10� &RXQFLO�'LUHFWLYH���������(XUDWRP�RI����-XQH�������2I¿FLDO�-RXUQDO�/���������������
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— called on the Member States to fully implement the Directive on Nu-
clear Safety;

— called on the Member States to adopt the Directive on the Manage-
ment of Radioactive Waste and Spent Fuel 11 as soon as possible.

After the mandate given to the COM by the Council, the COM released a 
communication to the Council and the European Parliament on the stress test 
of the nuclear power plants in the EU and related activities 12, in which it gave 
an overall positive assessment of current European safety standards but high-
lighted the need for further upgrades in order to ensure better consistency 
among Member States and catch up with international best practices.

This communication also represented the activities ran in parallel after 
the nuclear accident occurred in Fukushima. Among many layers, the follow-
ing should be highlighted concerning the EU Nuclear Safety Framework:

— Implementing the existing nuclear safety legislative framework
The COM reviewed the transposing measures of the Member States wheth-

er they comply with the provisions of the Directive on Nuclear Safety 13 or not. 
(Infringement proceedings were initiated in some cases.)

— Improving the legislative framework for nuclear safety:

Revision of the Directive on Nuclear Safety

The lessons learned from the Fukushima accident and the conclusions of 
the stress tests should be properly and consistently implemented in the EU 
and reflected in the legislative framework. Numbers of weaknesses with the 
existing EU nuclear safety framework have been identified. In order to ad-
dress these, the Nuclear Safety Directive requires revision in the following ar-
ea:

a) Safety procedures and frameworks: the scope of the existing Nuclear 
Safety Directive is limited to overall principles, hence it cannot address the 
technical safety issues identified in the Fukushima nuclear accident and the 
stress tests. The main framework recommendations arising from the stress 
tests need to be translated into agreed mechanisms anchored in the revised 
directive on which the national regulatory authorities can base their indepen-
dent decisions. The revised directive should include provisions that require 
Member States to have in place appropriate on-site emergency preparedness 
and response measures. Specific attention needs to be paid to the safety of 
new nuclear installations. While the revised directive can define basic param-
eters and safety objectives, the role of ENSREG in providing guidance for their 

 11 Council Directive 2011/70/Euratom of 19 July 2011.
 12 Communication from the Commission to the Council and the European Parliament on 

the comprehensive risk and safety assessments (“stress test”) of nuclear plants in the European 
8QLRQ�DQG�UHODWHG�DFWLYLWLHV�^6:'�����������¿QDO`��&20�����������¿QDO��%UXVVHOV�������������

 13� &RXQFLO�'LUHFWLYH���������(XUDWRP�RI����-XQH�������2I¿FLDO�-RXUQDO�/���������������
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implementation needs to be defined. For new reactors, WENRA safety objec-
tives should be considered in the directive.

b) Role and means of nuclear regulatory authorities: the effective inde-
pendence of nuclear regulatory authorities needs to be strengthened and the 
appropriate means of action that they have should be guaranteed.

c) Openness and transparency: transparency of regulatory decisions and 
regular provision of information to the public by nuclear operators should be 
extended and specified.

d) Monitoring and verification. The provisions on monitoring and verifi-
cation should be extended to other areas than the review of the national reg-
ulatory framework.

Nuclear Insurance and Liability

The analysis of provisions for the compensation of victims in case of nu-
clear incidents or accidents is not covered at all by the current EU legislative 
framework. The COM has started to analyse to what extent the situation of po-
tential victims of a nuclear accident in Europe should be improved, within the 
limits of EU competence. The Commission intended to propose binding legis-
lation in the area of nuclear insurance and liability.

The last step of the chronology of the establishment of the first proposal 
on the amendment of the Directive on Nuclear Safety is that in March 2013, 
the European Parliament was adopted a resolution 14 in which it supported 
the COM initiatives concerning the improvement of the legislative framework.

Proposal of the European commission  
�&20>����@�����¿QDO����GHYHORSPHQW�RI�WKH�SURSRVDO

On 25 June 2013, at the meeting of the WPAQ, the COM presented at 
first the main features of the legislative proposal 15, drawing on the results of 
the stress tests, to revise and strengthen the provisions of the current nuclear 
safety directive. It proposed to reinforce the role and independence of nation-
al regulatory authorities, to increase transparency, to enhance on-site emer-
gency preparedness and response, and to introduce a European system of peer 
reviews of nuclear installations, along with specific safety reviews of older nu-
clear power plants.

According to Article 31 of the Euratom Treaty the COM had to obtain the 
opinion of a group of persons appointed by the Scientific and Technical Com-
mittee (provided on 26 March), and the Economic and Social Committee 

 14 B7 0086/2013; European Parliament resolution on risk and safety assessments (‘stress 
tests’) of nuclear power plants in the European Union and related activities (2012/2830[RSP]).

 15 11064/13 ATO 62 + ADD 1 + ADD 2 + ADD 3 + ADD 4; Draft proposal amending the 
Council Directive 2009/71/EURATOM of 25 June 2009 establishing a Community framework for 
the nuclear safety of nuclear installations.
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(hereinafter referred as EESC) (adopted in 18 September), therefore the final 
proposal was submitted to the Council 17 October 2013 16.

In its opinion of the Group of Experts referred to in Article 31 of the Eura-
tom Treaty, the experts welcomed the proposal especially the aim of strength-
en the independence and the transparency of the regulatory body decision, 
the introduction of requirements on on-site emergency preparedness and re-
sponse, the enlargement of the obligation of the Member States stating that 
the expertise and skills are required not only for the staff having responsibil-
ities to the nuclear safety but also to on-site emergency preparedness and re-
sponse arrangements, but they also expressed their concerns and noted main-
ly that:

— this consultation takes place at an early stage of development of the 
proposal for a Nuclear Safety Directive and that the proposed text may still 
undergo significant changes;

— the development of the requirements regarding personnel of the com-
petent regulatory authorities for nuclear safety with necessary qualification, 
experience and expertise and recommended to highlight the need that such 
personnel should include those with qualifications, experience and expertise 
not only in nuclear safety but also in radiation protection, in accordance with 
the requirements in the revised Basic Safety Standards Directive (hereinafter 
referred as EU BSS) 17;

— that in a recital should the interface between on-site and off-site emer-
gency preparedness and response be clarified;

— terms and concepts should be consistent with respective terms and 
concepts in the EU BSS;

— that provisions under Article 37 of the Euratom Treaty are already in 
place giving competences to the Commission to assess whether planned nu-
clear installations are liable to result, both in normal operation and in the 
event of an accident;

— the fundamental principle of optimisation of protection (particularly 
in relation to potential exposures) should be taken into account;

— that the Directive on Nuclear Safety should periodically revised in line 
with the evolving international safety standards.

The EESC also positively welcomed the prompt amendments of the Nucle-
ar Safety Directive. However the EESC encouraged several issues addressed 
in the proposal such as a stronger approach to harmonisation amongst Mem-
ber States, clarification of regulatory responsibilities, competence and capac-
ity, the independence of national regulators, and action on on-site emergen-
cy preparedness and response, as well as the strengthened approach to overall 
transparency, it suggested

 16� &20������� ���� ¿QDO�� ���������� �1/(��� %UXVVHOV�� ������������ 3URSRVDO� IRU� &RXQFLO�
Directive amending the Council Directive 2009/71/EURATOM establishing a Community fra-
mework for the nuclear safety of nuclear installations.

 17� 2I¿FLDO�-RXUQDO�/�����������������
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— ensuring the consistency with the internationally agreed definition;
— taking the necessary action in response to recommendations from the 

in-progress report on off-site emergency preparedness, when available;
— strengthening public involvement in planning, review and decision-

making;
— taking into account that international analysis of the lessons to be 

learned from Fukushima continues and that a review of the implementation 
of the current Nuclear Safety Directive may suggest further safety insights in 
due course.

ENSREG also provided its opinion on the COM’s proposal but it is im-
portant to outline that there were no consensus among the members of EN-
SREG on some of the issues raised in their opinion 18. ENSREG’s opinion was 
divided in conjunction with the justification to actually revise the current di-
rective from a technical point of view and the timetable for the process (pri-
ority should be given to first evaluate the current directive, before to decide 
on its revision). Concerns existed among the members about that the suggest-
ed changes of the directive will shift resources within the competent regulato-
ry bodies from supervision of the nuclear installations to negotiations within 
EU and peer reviews.

ENSREG proposed especially (that)
— the proposal should set ambitious safety objectives —in line with the 

principle of continuously improving nuclear safety— instead of detailed and 
fixed safety criteria, which would primarily complement the work of the IAEA 
and, on the other hand, the work of the national regulators of the Member 
States;

— to develop a mechanism to translate the ambitious safety objectives 
into concrete recommendations including a follow-up of actions (a closed 
loop) and topical reviews as an inter-regulatory instrument to ensure high 
quality nuclear safety regulation across Europe (This process is additional to 
the already existing instruments such as periodic safety reviews (PSR) and 
builds upon the valuable experience that was gained from the European Stress 
Test exercise.);

— the regulator and the operator develop, publish and implement a 
transparency strategy, which should cover, inter alia, normal operating condi-
tions of nuclear installations, non-mandatory consultation activities with the 
workers and the general public and communication in case of incidents and 
accidents;

— to strengthen the competent regulatory authority, which is a funda-
mental condition of the European nuclear safety regulatory framework (EN-
SREG emphasized that, in order to avoid any conflict of interest, the key 
criteria is the effective independence from undue influence in the decision 
making.).

 18 ENSREG explanatory note 05042013 SUMMARY.
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Reference should also be made to the COM’s impact assessment which 
provides for the background and clarifying and justifying its initial proposal 19.

Before the Commission tabled its final proposal 20 in October 2013, it en-
gaged in an extensive and transparent dialogue process with the various stake-
holders and the public, which included launching an open consultation via the 
Internet as well.

As a result of the above mentioned procedures of the development of the 
final proposal, the COM aimed at enhancing the regulatory framework for nu-
clear safety in the EU by

— strengthening the role and effective independence of the national reg-
ulatory authorities;

— enhancing transparency on nuclear safety matters;
— strengthening existing principles, and introducing new general nu-

clear safety objectives and requirements, addressing specific technical issues 
across the entire lifecycle of nuclear installations, particularly NPPs;

— reinforcing monitoring and exchange of experiences, by establishing 
a European system of peer reviews;

— establishing a mechanism for developing EU-wide harmonised nucle-
ar safety guidelines.

Main features of the proposal 21 y  22

The proposed new requirements of the Directive on Nuclear Safety would 
apply to nuclear installation defined in the definitions. In case of those Mem-
ber States which do not have any nuclear installations, the Directive would 
apply in a proportionate manner and in accordance with the national circum-
stances, thus some provision would apply and some do not.

Objectives

Article 1 is complemented with a new objective aiming at ensuring the 
avoidance of radioactive releases during all stages of the lifecycle of nuclear 
installations (siting, design, construction, commissioning, operation, decom-
missioning).

 19 Commission Staff Working Document Executive Summary of the Impact Assessment, 
Accompanying the document Proposal for a Council Directive amending Directive 2009/71/EU-
RATOM establishing a Community framework for the nuclear safety of nuclear installations SWD 
����������¿QDO�%UXVVOHV�������������

 20� &20������� ���� ¿QDO�� ���������� �1/(��� %UXVVHOV�� ������������ 3URSRVDO� IRU� &RXQFLO�
Directive amending the Council Directive 2009/71/EURATOM establishing a Community fra-
mework for the nuclear safety of nuclear installations.

 21 Communication from the Commission to the Council and the European Parliament on 
the comprehensive risk and safety assessments (“stress test”) of nuclear plants in the European 
8QLRQ�DQG�UHODWHG�DFWLYLWLHV�^6:'�����������¿QDO`��&20�����������¿QDO��%UXVVHOV�������������

 22 Presentation by the European Commission at the WPAQ, Brussles, 25 June 2013.
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In Article 3, new definitions are introduced corresponding to terms used 
in the new provisions, such as defence-in-depth, reasonably achievable, de-
sign basis, abnormal event, accident and periodic safety review.

Legislative, regulatory and organisational framework

Article 4 is amended in order to enhance the effective independence of the 
regulatory body. New requirements include ensuring effective independence 
in decision-making, own appropriate budget allocations and autonomy in im-
plementation, clear requirements for the appointment and dismissal of staff, 
avoidance and resolution of conflicts of interests, and staffing levels with the 
necessary qualifications, experience and expertise. Moreover, in their deci-
sion-making, they must be free from undue influence and political, economic 
or societal interests must not override safety issues.

Through the amendment, these provisions are further detailed to ensure 
that regulators possess the appropriate powers to carry out a strong regulato-
ry oversight. For this purpose, the core task of the competent regulatory au-
thority to define national nuclear safety requirements is added to the existing 
catalogue of regulatory competencies.

Transparency

The existing provisions of Article 8 of the Nuclear Safety Directive are lim-
ited to generic requirements on public information. Moreover, this Article 
does not impose any obligation on the licence holder, who has the prime re-
sponsibility for nuclear safety. To fill these gaps, in the proposed amendment, 
new requirements were added: the regulatory body and the licensee should 
develop transparency strategy, which covers information provision under 
normal operating conditions of nuclear installations as well as communica-
tion in case of accident or abnormal event conditions and the effective par-
ticipation is provided for the in the licensing process of nuclear installations.

Nuclear Safety Objectives

The current Nuclear Safety Directive does not include specific require-
ments for the different stages of the lifecycle of nuclear installations.

In line with the principle of continuous improvement of nuclear safety the 
amendment introduces general safety objectives for nuclear installations (Ar-
ticle 8a).

For achieving these high level safety objectives, more detailed provi-
sions are laid down for different life-cycle phases of nuclear installations (Ar-
ticle 8b).

In addition, in order to support their consistent implementation, method-
ological requirements concerning to all stages of the lifecycle of the nuclear in-
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stallation aiming to ensure consistent and legally verifiable implementation of 
the objectives are laid out in Article 8c.

The amendment allows a flexible and dynamic process, which is in line 
with the principle of continuous improvement of nuclear safety: it clearly pre-
scribes what should be done and does not indicate how this can be achieved. 
According to the “framework” characteristic of the Directive on Nuclear Safe-
ty this approach provides a flexibility of the national framework.

On-site emergency preparedness and response

The new provisions include indications on the planning and organisation-
al measures that should be provided by the licence holder (Article 8d). The 
amendment prescribes that an on-site emergency response centre is required 
for a nuclear installation, sufficiently protected against the effects from ex-
ternal events and severe accidents, including radiological ones, and equipped 
with the necessary material to mitigate the effects of severe accidents.

Peer Reviews (Article 8e)

The obligation to arrange for periodic self assessments of their national 
framework and competent regulatory authorities and invite an international 
peer review of relevant segments of their national framework and competent 
regulatory authorities with the aim of continuously improving nuclear safe-
tyremains unchanged in the revised Directive.

The proposal sought to introducenew provisions on self-assessments and 
peer-reviews of nuclear installations based on nuclear safety topics selected 
by the Member States jointly and in close coordination with the COM across 
the entire lifecycle of nuclear installations, at least every 6 six years. If Mem-
ber States fail to jointly select at least a topic, the COM should select the top-
ics to be subject to the peer reviews. National self-assessment is conducted by 
each Member States on the basis of the selected topic. Aftermath the peer re-
views on the national self assessment are performed. As a result of these tech-
nical recommendations are issued in the final report of peer review. Further, 
each Member State has to define a methodology for the implementation of the 
technical recommendations from the peer review process. The peer review re-
ports have to be published. Should the COM identify substantial deviations or 
delays in the implementation of the technical recommendations from the peer 
review process, the COM should invite the competent regulatory authorities of 
Member States not concerned to organise and carry out a verification mission 
to get a full picture of the situation and inform the Member State concerned 
about possible measures to remedy any identified shortcomings.

In case of an accident with off-site consequences, a new provision facili-
tates a special peer review.

This new compulsory and regular mechanism of EU peer reviews (Article 
8e(2) to (5)) aims at verifying the level of technical compliance with the safety 
objectives in each Member State.
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Penalties

The amendment also prescribes that the Member States should lay down 
rules on penalties in case of the infringement of the national provisions trans-
posing the amended Directive on Nuclear Safety.

&RXQFLO�'LUHFWLYH�DPHQGLQJ�'LUHFWLYH���������(85$720�
HVWDEOLVKLQJ�D�&RPPXQLW\�IUDPHZRUN�IRU�WKH�QXFOHDU�
VDIHW\�RI�QXFOHDU�LQVWDOODWLRQV���ZKDW�KDV�EHHQ�FKDQJHG�
GXULQJ�WKH�QHJRWLDWLRQ�SURFHVV�LQ�WKH�:3$4

The final draft was presented during the Irish Presidency and then the 
work started under the Lithuanian Presidency and the consensus was reached 
in relatively short time, within one year just at the end of the Greek Presidency.

The negotiation between Member States and handling their different po-
sitions were the responsibility of the Presidencies At the beginning, many 
delegations were of the view that the COM is very ambitious concerning the 
content of the proposal and the estimated time of approval. According to the 
tentative timeline, the adoption of the Directive by the Council was planned 
in spring 2014.

All Member States confirmed their support for the principle of seeking 
continuous improvement to nuclear safety, although some of them (such as 
the Visegrád Countries: Czech Republic, Hungary, Poland and Slovakia) very 
early expressed their strong concerns 23 about the premature of the COM’s 
proposal. They believed in that —in line with the experts’ opinion— this pro-
posal would only be appropriate and profound after the first national reports 
on the delivery of the objectives of the current directive would be submitted in 
2014. It was of equal importance that the proposal should take account of the 
conclusion of the work of relevant international bodies, such as the Interna-
tional Atomic Energy Agency, on the lessons learned post-Fukushima.

Objection was expressed regarding the newly proposed topical peer re-
views. An additional layer of peer review to the well-established arrangements 
(i.e. IAEA, WANO, CNS, Article 9 of Directive 2009/71/Euratom, bilateral ar-
rangements etc.) is not considered to have additional value to the safety of nu-
clear installations. Moreover it would cause undue administrative burdens on 
the competent regulatory authorities and the licensees. Therefore, it would 
shift resources from their main tasks and has the potential to have a negative 
effect on nuclear safety.

Besides the above mentioned, the main concerns of most of the Member 
States were related to the competence of the COM regarding the topical peer 
review. It was believed that the COM attempts to expand its competence and 

 23 Joint Statement of the HU, CZ, PL, SK on the proposal for Council Directive amending 
the Council Directive 2009/71/EURATOM establishing a Community framework for the nuclear 
safety of nuclear installations, 23 October 2013.
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seeks to provide itself with the power to decide what areas of Member States’ 
activities should be peer reviewed, which significantly affect the national com-
petence, especially the Member States’ responsibility for nuclear safety.

Furthermore, regarding the new topical peer reviews many related issues 
required clarification such as scope, aims, costs, basis of compliance and dis-
putes.

Some Member States expressed the view that the addition of the new safe-
ty objective, created an unnecessarily detailed and prescriptive directive that 
left a little scope for its implementation. Equally, the proposed amendments 
introduced some measures that are impossible to implement from a practi-
cal point of view and therefore are considered to be flawed. For example as 
proposed Art 8c (methodology for siting, design, construction, commission-
ing operation and decommissioning of nuclear installation) could not, and 
should not, be fully applied to existing reactors.

Despite the initial problems and the seemingly impossible mission of the 
presidencies, the negotiations were led successfully, however the text of the 
proposal was changed from many points of view.

Main issues: safety objectives, topical peer reviews - Establishment 
of Technical Working Groups

It was realized by the Greek Presidency that issues concerning the safe-
ty objectives including the defence-in-depth and the topical peer review could 
not be solved without establishing the so-called Technical Working Groups 
(hereinafter referred as TWG). The safety objective TWG was led by the Dutch 
delegation and the peer review TWG was led by the Belgian delegation. Any 
delegations could join to the each TWG on voluntary basis. Both TWGs held a 
number of meetings but finally they reached agreement on the curtail issues.

— TWG 1 simplified the text of the specific obligations and did not con-
tain too detailed requirements (Art. 8a 1.), clarified the objectives for new 
build Nuclear Power Plants and existing nuclear power plants (Art. 8a 2.), 
made clear the defence-in-depth concept and its application (Art. 8b 1.), in-
cluded a new provision on the nuclear safety culture and its measures (Art. 8b 
2.). Concerning the supervision of competent regulatory authority, clear dis-
tinctions was also made between new and operating nuclear power plants and 
prescribed without going into details the initial assessment and the periodic 
safety review (Art. 8c).

— TWG 2 worked on the peer review mechanism, which was changed 
radically in comparison with the initial COM’s proposal. The COM’s rights like 
choosing a topic or conducting verification missions were eliminated by the 
Member States’ representatives, what was remained for COM is the role of the 
observer. Therefore, the balance between the competences of the COM and 
the Member States was kept and none were expanded. The detailed descrip-
tion of the mechanism and the involvement of the ENSREG and the WENRA 
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were moved into the Recitals, which provides for guidance on how the topical 
peer reviews should be implemented. Furthermore, in case of an accident in-
ternational peer review should be invited but without the participation of the 
COM. The frequency of the topical peer reviews remained the same, six years; 
however, Member States’ positions were diversified from 3 to 10 or 12 years.

Recitals

Recitals generally should serve as guidance on the directive content, there-
fore these should not have to be transposed into the national legislations in 
the same way as the corpus of the directive. Hence, some of the issues (defini-
tions as such) were solved by moving them into the Recitals. This eventually 
led to that this part of the Directive became longer than the corpus of it. There-
fore, at end of the negation process the WPAQ had to eliminate the duplica-
tions and the requirements included in the Recitals.

Overall, the points of the Recitals are increased but at the end it contains 
references to the Fukushima accident and activities followed by as well as 
guidance on the corpus of the Directive.

Scope

The original scope basically remained the same but it is now strengthened. 
It resolved an earlier problem caused by including a reference here, because 
the Directive applies to “any nuclear installation subject to a licence”. Accord-
ing to the experts’ opinion regarding radiation protection, it emphasises the 
EU BSS.

'H¿QLWLRQV

After many lengthy discussions, only six expressions were added (out of 
twelve) to the existing definitions. As I mentioned earlier ‘periodic safety re-
view’ and ‘defence-in-depth’ were moved to the Recitals. Concerning ‘reason-
ably achievable’, the delegations agreed on clarifying the application of ‘rea-
sonably achievable’ and ‘reasonably practicable’ in compliance with the IAEA 
and WENRA definitions in the Recitals as well. The rests were not adopted 
mainly due to their elimination from the corpus of the directive.

General Obligations

Provisions on the national framework are changed towards strengthening 
and clarifying the COM’s proposal. Therefore, it precisely lists what the na-
tional framework shall provide for (Art. 4).

Fukushima accident highlighted the importance of the independence 
of the competent regulatory body, which everyone agreed on. The Member 
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States during the negotiations of Article 5 did not change the COM’s propos-
al exaggeratedly. The challenge was how to reach a transposable and imple-
mentable text being in line with the peculiarity of the Member States. Some 
Member States for example only propose or participate in the definition of nu-
clear safety requirements and the COM’s text was amended accordingly.

Concerning the responsibility of the licence holder, the delegations gener-
ally also agreed on the COM’s proposal. Additionally, everyone was in agree-
ment on the need for extending this responsibility for the activities of the con-
tractors and sub-contractors (Art. 6)

Expertise and skills in nuclear safety

There were only little changes indicted from the Member States in order to 
improve the text, however there were some initiatives to delete the whole arti-
cle, due to the repetition of the responsibility of the competent regulatory au-
thority and the licence holder.

Transparency

Enthusiastic discussion took place concerning the transparency provision. 
Instead of transparency strategy proposed by the COM’s proposal, the delega-
tions introduced the communication policy. They also added new provisions 
concerning information exchange of the competent regulatory authorities in 
the vicinity of nuclear installations. They amended the requirement on pub-
lic participations in order to give the public appropriate opportunities to par-
ticipate effectively in the decision making process relating to the licensing of 
nuclear installation. They also added a new recital in order to provide further 
guidance on that.

On-site emergency preparedness and response

The provision was shortened during the discussions. Some provisions 
were moved to the responsibilities of the licence holders, because it belongs to 
their tasks. In addition, in order to avoid overlaps, reference was made here 
to the EU BSS as well.

Penalty

The Member States —as in case of the EU BSS— was in agreement on the 
possibility of punishment falls within the competence of the Member States, 
hence this provision was eliminated by the delegations.
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conclusions
In 2009 the European Union was the first major regional nuclear actor in 

the world, which adopted legally binding safety requirements and set a mod-
el for other countries. The Fukushima accident occurred two years after enter-
ing into force of the Nuclear Safety Directive. The European Union responded 
immediately and in spite of the short time, the European Commission initi-
ated the amendment of the Nuclear Safety Directive. Although the propos-
al believed to be very ambitious, after successive discussions at meeting of 
Working Party on Atomic Questions of the Council of the European Union, the 
amendment was adopted in 2014. The European Union provided again a good 
example to international or regional organizations and other countries how 
the objective of continuous improvement of nuclear safety could be achieved.
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the convention on nucLear safety: a 
framework convention?

Par Fortuné Ahoulouma et Laure Chapotet 1

abstract
Le présent rapport tend par l’intermédiaire des sources du droit interna-

tional public à mettre en lumière le débat existant sur la notion de droit inci-
tatif qui est une spécificité du droit international nucléaire.

Cette notion, appliquée à la convention sur la sûreté nucléaire (CSN), peut 
être assimilée à la notion de «soft law» issue plus généralement des conven-
tions cadres en droit international public. Celles-ci donnent naissance à des 
dispositions d’ordre général qui décrivent des objectifs, sans en préciser ni les 
moyens de mise en œuvre ni les résultats, et dont le non-respect, n’implique 
pas de sanctions.

Ces éléments font penser que la CSN dite «incitative» pourrait être assi-
milée à la catégorie des conventions cadres.

Qu’il s’agisse donc d’une convention incitative ou d’une convention cadre, 
il serait intéressant pour une mise en œuvre effective (i.e. existence de dispo-
sitions juridiquement contraignantes dont le non-respect implique des sanc-
tions) de la sûreté nucléaire à l’échelle internationale, de s’inspirer de l’évo-
lution des conventions cadres relatives notamment au droit international de 
l’environnement.

 1 Fortuné Ahoulouma est Docteur en droit. Les auteurs sont tous deux juristes à l’Institut 
de Radioprotection et de Sûreté Nucléaire (France). Laure Chapotet, juriste à l’Institut de Radio-
protection et de Sûreté Nucléaire (IRSN). Les opinions exprimées dans cet article n’engagent que 
la responsabilité de leurs auteurs.
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Vingt ans après l’adoption de la CSN et trois ans après l’accident de 
Fukushima, la sûreté nucléaire pourrait connaitre une application contrai-
gnante en droit international en devenant le cadre par lequel serait mis en 
œuvre l’ensemble des conventions internationales en matière nucléaire. Le 
droit international nucléaire gagnerait ainsi en cohérence et en crédibilité.

This report tends through the sources of international public law to 
highlight the existing debate on the “incentive” notion which is a specificity 
of international nuclear law.

This concept, applied to the convention on nuclear safety (CNS), could be 
assimilated to the concept of “Soft Law” outcome of the framework conven-
tions in public international law. The latter give rise to general provisions 
which describe the objectives, without specifying the means of implementa-
tion or the results, and whose non-compliance, does not imply sanction.

These elements suggest that this so-called “incentive convention” could 
be assimilated to the category of framework conventions in public interna-
tional law.

So whether it be an incentive convention or a framework convention, it 
would be interesting for an effective implementation (i.e. existence of lega-
lly binding provisions whose non-compliance involves sanctions) of the nu-
clear safety at the international level, to draw inspiration from the evolution 
of framework conventions relating to international environmental law es-
pecially.

Twenty years after the adoption of the CNS and three years after the 
Fukushima accident, international nuclear safety could become compulsory 
and could become the framework through which would be implemented the 
whole set of international conventions in the nuclear field. This evolution 
should improve the consistency and credibility of international nuclear law.

introduction
«Plus fait douceur que violence». Cette morale tirée d’une des fables de La 

Fontaine pourrait résumer l’état d’esprit qui a prévalu et surtout le résultat au-
quel ont abouti les discussions internationales en vue de l’adoption d’un cadre 
juridique international relatif à la sûreté nucléaire. Adoptée le 17 juin 1994, la 
Convention sur la sûreté nucléaire (CSN) 2 découlait donc d’une volonté poli-
tique d’instaurer un cadre juridiquement et techniquement préventif face aux 
risques liés aux activités des centrales électronucléaires civiles fixes. L’objec-
tif des auteurs du texte fut l’élaboration d’un document auquel adhérerait le 
plus grand nombre d’Etats. La «nature incitative» conférée à cette convention 
s’explique donc par cette volonté consensualiste qui n’est pas ainsi sans rap-
peler la Fable Phébus et Borée de Jean de La Fontaine dont la morale est ci-

 2 Convention sur la sûreté nucléaire (Vienne, 17 juin 1994), INFCIRC/449, entrée en vi-
gueur le 24 octobre 1996.
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tée en préambule de ce propos. Privilégier une logique de consolidation pro-
gressive de la sûreté nucléaire au niveau international plutôt que recourir à 
la contrainte est apparu comme une réponse appropriée à l’élaboration d’un 
cadre juridique international de la sûreté nucléaire. C’était une garantie d’as-
surer une plus grande adhésion à la CSN. Cette préoccupation s’explique par 
la structure du droit international marquée plutôt par la coopération entre 
Etats que par des règles de subordination vouées d’avance à l’échec en raison 
de l’attachement souverainiste des Etats à leurs politiques nucléaires.

Le confinement des politiques nucléaires des Etats dans leur sphère dé-
cisionnelle nationale explique ainsi la préférence des Etats pour une Conven-
tion de nature incitative marquée par l’édiction de principes généraux relatifs 
à la sûreté nucléaire. Recourir donc à ce que la doctrine juridique internatio-
nale qualifie d’instruments de la «Soft Law» constitue un rempart de plus en 
plus usité par les Etats en droit international. Tel Phébus le Soleil de la Fable 
qui, pour dégarnir les épaules du cavalier si bien achalandé, usa de douceur 
pour le faire suer et ainsi le contraindre à se dépouiller de son balandras sans 
faire appel à toute sa puissance, les experts en droit international font le plus 
souvent usage de «douceur» que de «violence» pour convaincre les Etats, ac-
teurs principaux du droit international, à adhérer aux normes édictées et de-
vant régir les rapports internationaux. La CSN n’échappe pas à cette tech-
nique souvent appliquée en droit international de l’environnement.

Ainsi, le choix d’une convention de nature incitative répond à l’esprit pré-
gnant désormais en droit international d’une action normative souple qui très 
souvent fait appel à des instruments du droit international différents de ce-
lui fort curieusement consacré par la CSN (la convention incitative). En ef-
fet, dans une optique de souplesse et de flexibilité, il est d’usage en droit in-
ternational et plus spécifiquement en droit international de l’environnement 
d’opter pour des instruments favorables à l’instauration de la «Soft Law» tels 
que les traités-cadres, les déclarations des conférences intergouvernemen-
tales, les résolutions des Assemblées générales des Nations Unies, les recom-
mandations des Organisations internationales, les gentlement’s agreements 
ou encore les codes de conduite. En droit nucléaire international, le choix 
d’une convention incitative interroge à plus d’un titre. D’abord le recours à un 
instrument qui par essence est réputé donner naissance à des engagements 
contraignants et qui, au même moment, par l’adjonction à cet instrument du 
qualificatif «incitatif» neutralise le caractère contraignant que donne le plus 
souvent ce contenant (la Convention); ensuite, par la nature des dispositions 
assez générales contenues dans la convention qui laissent aux Etats toute lati-
tude concernant leur mise en œuvre dans les territoires sous leur juridiction; 
enfin par la formulation des dispositions qui prennent la forme de recomman-
dations. A l’analyse de ces trois facteurs, l’on ne peut s’empêcher de penser à la 
technique des traités-cadres en droit international et aux raisons qui très sou-
vent conduisent à son recours.
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En effet, la volonté d’une prise de décision rapide en «univers controversé» 3 
explique le choix de cette technique contractuelle. En droit international de 
l’environnement, le recours à cette technique est récurrent. La Convention 
cadre des Nations Unies sur les changements climatiques (CCNUCC) adoptée 
en 1992 en offre une illustration. Les engagements, à caractère général, conte-
nus dans ladite convention «(...) correspondent bien au rôle d’une convention 
cadre qui est de tracer des objectifs larges sans aller dans le détail des mesu-
res d’application» 4. A l’instar de la CCNUCC qui «s’en remet aux Etats pour 
accomplir les efforts nécessaires en vue d’atteindre les objectifs (...) qu’elle 
propose» 5, la CSN, notamment en ses articles 4 -Mesures d’application- et 7 
-Cadre législatif et réglementaire-, laisse aux Etats toute latitude pour appli-
quer les dispositions relatives à la sûreté nucléaire. Les deux instruments in-
ternationaux sont donc ressemblants par le caractère général de leurs objec-
tifs et de leurs dispositions. La volonté d’obtenir l’adhésion d’un grand nombre 
d’Etats aux dispositions qu’elles énonçaient était commune. Seule les sépare, 
la nature de l’instrument choisi. Le groupe d’experts juridiques et techniques 
ayant travaillé à l’élaboration de la CSN a finalement opté pour une conven-
tion incitative bien que le choix d’une convention-cadre préconisé par le Pré-
sident de la «Conférence internationale sur la sûreté nucléaire - Stratégie pour 
l’avenir» tenue en septembre 1991 à Vienne ait été approuvé 6. Ce rejet de la 
convention-cadre par la CSN suscite des interrogations et il est fort à craindre 
qu’en réalité les rédacteurs de la CSN aient «jeté le bébé avec l’eau du bain».

En effet, lors des discussions ayant mené au texte définitif de la CSN, deux 
tendances s’opposaient. Celle maximaliste qui souhaitait englober «tout le 
champ de la sûreté nucléaire dans un cadre général, complété par une sé-
rie de textes plus spécifiques, progressivement étendus et améliorés» 7 et celle 
minimaliste qui gageait sur un texte unique portant sur les obligations essen-
tielles de la sûreté nucléaire et au champ d’application technique limité, cri-
tères assurant une adhésion du plus grand nombre d’Etats. Le rejet de la po-
sition maximaliste a certainement été total entraînant donc un refus à la fois 
du contenu que du contenant proposé par les tenants de celle-ci. Cette déci-
sion est regrettable dans la mesure où en maintenant le contenant (conven-
tion cadre) initialement proposé, les auteurs de la CSN non seulement au-

 3 Selon l’expression de Godard (O.), «Stratégies industrielles et conventions d’environne-
ment: de l’univers stabilisé aux univers controversés», Environnement, Economie, INSEE, mé-
thodes, Nº 39-40, p. 145-174.

 4 Perrin de Brichambaut (M.) & Dobelle (J.-F.), Leçons de droit international public, Pres-
ses de la Fondation nationale des Sciences politiques et Dalloz, 2e éd., 2011, p. 608.

 5 Idem.
 6 La proposition du ministre K. Toepfer présidant cette conférence a été mentionnée dans 

les conclusions de ladite conférence qui reconnaissaient «l’intérêt d’une démarche conduisant 
pas à pas à une convention-cadre». Voir à ce sujet les développements de Strohl (P.), «La conven-
tion de l’AIEA sur la sûreté nucléaire», Annuaire Français de Droit International (AFDI), Vol. 
40, 1994, p. 809-810.

 7 Strohl (P.), «La convention de l’AIEA sur la sûreté nucléaire», op. cit., p. 809.
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raient laissé une porte ouverte à une évolution future plus extensive de la CSN 
mais aussi se seraient inscrits dans la logique classique du droit international 
qui recourt notamment au traité-cadre pour consacrer des dispositions de la 
Soft Law, objectifs qu’ils visaient en réalité en recourant à un instrument (la 
convention de nature incitative) qui semble être, en droit international, «ico-
noclaste».

I. La Convention sur la sûreté nucléaire: une convention de nature 
incitative

La nature «incitative» de l’instrument choisi par les rédacteurs de la 
Convention sur la sûreté nucléaire résulte de leur souhait de parvenir un ob-
jectif précis et s’explique par les limites du droit international et les particula-
rités de l’activité nucléaire.

A. Une nature «incitative» souhaitée

D’une «approche internationale intégrée concernant tous les aspects de la 
sûreté nucléaire» prônée initialement 8, est née la Convention sur la sûreté nu-
cléaire. La Convention, dans sa rédaction finale est, comme cela avait été an-
noncé, basée sur les fondamentaux de sûreté 9 et reste donc axée sur des prin-
cipes généraux et non sur des normes de sûretés précises. Nous aurions pu 
penser, pour la cohérence de l’ensemble du cadre juridique de la sûreté nu-
cléaire, qu’une référence aux normes de sûreté établies par l’AIEA 10 y soit ex-
pressément mentionnée mais seule une mention très indirecte y a été faite dans 
son préambule 11. Ceci a procédé bien entendu de la volonté de certains Etats de 
ne pas être juridiquement contraints par des instruments de «soft law». En ef-
fet, en y faisant une référence plus explicite, cela aurait pu avoir pour effet de 
donner à ces normes la même valeur juridique que la Convention elle-même 12. 
Au surplus, ces normes sont évoquées dans le préambule comme des «indica-
tions» et non comme des références stricto sensu sur lesquelles les parties de-
vraient s’appuyer. D’outils de «soft law», ces normes de sûreté tendent à être 

 8 Pour un historique complet de son adoption, voir: Jankowitsch, (O.) et Flakus, (F.-N.), 
«La convention internationale sur la sûreté nucléaire marque une étape en droit», Dossier AIEA 
Bulletin, 3/1994 ainsi que Jankowitsch, (O.), «La Convention sur la sûreté nucléaire», Bulletin de 
droit nucléaire nº 54, OCDE/AEN, 1994.

 9 Publié en 1993 sous le nº 110, Collection Sécurité, Fondements de sûreté: la sûreté des 
installations nucléaires, AIEA. La CSN n’est que basée sur ces fondamentaux car ces derniers 
n’étaient pas transposables directement sous la forme d’un texte de traité international. Voir à ce 
sujet Jankowitsch, (O.) «La Convention sur la sûreté nucléaire», op. cit., p. 9.

 10 Voir notamment Boustany, (K.), «Le développement de la normativité nucléaire ou l’art 
de l’évasion juridique», Bulletin de droit nucléaire», nº61, OCDE/AEN, 1998.

 11 viii) du préambule de la CSN.
 12 Voir par exemple: Wetherall (A.), «Action normative à l’AIEA: les codes de conduite», 

Bulletin de droit nucléaire, nº 75, OCDE/AEN, 2005, p. 83.
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considérées par la CSN comme de simples dispositifs indicatifs 13. Toutefois, il 
semble réaliste d’affirmer aujourd’hui que cette référence, bien qu’indirecte et 
pas assez claire, renvoie de l’avis des Parties contractantes, à ces normes de sû-
reté 14. Les Parties étant d’ailleurs aujourd’hui encouragées à tenir compte des 
normes de sûreté de l’AIEA dans le renforcement de la sûreté nucléaire et d’en 
rendre compte dans leurs rapports nationaux 15.

Malgré des conditions plutôt strictes 16 la CSN est entrée en vigueur relati-
vement rapidement (environ 2 ans après sa signature) 17. Elle a également bé-
néficié, sans pour autant être majoritaire, de l’adhésion d’un grand nombre 
d’Etats 18 incluant la quasi-totalité des pays nucléarisés 19. C’était l’un des ob-
jectifs voulus par les experts ayant travaillé à l’élaboration de la CSN. Sa na-
ture dite «incitative» telle que revendiquée par la Convention elle-même 20 l’a 
permis. Toutefois, cette caractéristique ne peut être entendue exclusivement 
comme ayant favorisé une adhésion large.

En effet, outre celle «d’encouragement» ou «d’émulation» 21 pouvant fa-
voriser l’adhésion des Etats, il nous semble utile de se référer à la définition de 
«droit incitatif» ou de «soft law»: «Droit constitué par l’ensemble des règles 
et dispositions dont la valeur normative est limitée, soit parce que les instru-
ments qui les contiennent ne sont pas juridiquement obligatoires, soit parce 
que les dispositions en cause bien que figurant dans un instrument contraig-
nant, ne créent pas d’obligations de droit positif ou créent des obligations peu 
contraignantes» 22. Tout en étant un traité, la CSN est constituée de règles de 
«soft law» (les principes généraux 23) apparaissant alors d’avantage ici comme 

 13 Boustany, (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion juri-
dique», op.cit., p. 49.

 14 Voir par exemple les Principes directeurs concernant les rapports nationaux prévus par 
la Convention sur la sûreté nucléaire, INFCIRC/572.Rev 4, AIEA; voir également le rapport syn-
thèse de la 2e réunion extraordinaire d’examen des Parties contractantes à la Convention sur la 
sûreté nucléaire, CNS/ExM/2012/04/Rev.2, Vienne, p. 12.

 15 Idem.
 16 Voir à ce sujet: Jankowitsch, (O.), «La Convention sur la sûreté nucléaire», op. cit.
 17 Contrairement à d’autres instruments dans le domaine nucléaire par exemple le traité 

d’interdiction complète des essais nucléaires signé en 1996 qui n’est toujours pas entrée en vi-
gueur (sachant bien entendu que ses conditions d’entrée en vigueur sont, dans une large mesure, 
bien plus strictes).

 18 Dernier statut de la CSN: http://www.iaea.org/Publications/Documents/Conventions/
nuclearsafety_status.pdf.

 19 L’Iran n’est en effet pas partie à la CSN.
 20 vii) du préambule de la CSN.
 21 Jankowitsch, (O.), «La Convention sur la sûreté nucléaire», op. cit.
 22� (Q�SUHQDQW�FRPPH�HQWUpH�©GURLW�ÀH[LEOHª��DGDSWp�GH�6DOPRQ��-����Dictionnaire de droit 

international public, Bruxelles, Bruylant, 2001.
 23 Voir notamment sur le caractère «soft» des «obligations» du chapitre 2 de la CSN, l’ana-

lyse de Boustany, (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion juri-
dique», op. cit., p. 49-50.
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des incitations à se comporter d’une certaine manière que comme de véri-
tables obligations juridiques 24. La vertu pédagogique de ces règles est alors 
plus visible que leur valeur proprement juridique 25.

Ce droit «soft» ou «incitatif» exhorte donc, pour utiliser un autre syno-
nyme, les Etats à mettre en place les principes édictés par l’instrument incita-
tif sans toutefois faire appel à la contrainte juridique (c’est à dire la sanction). 
Et l’absence de sanction caractérise bien la CSN.

Toutefois, comment la CSN parvient-elle concrètement à inciter les Etats 
à mettre en place les principes fondamentaux et les normes de sûreté qu’elle 
vise? La réponse paraît évidente, l’incitation, «l’émulation» ou encore «l’en-
couragement» pour reprendre les termes de Jankowitsch (O.) 26 est réalisé(e) 
par le mécanisme de revue par les pairs 27. La pression des pairs aurait pour 
effet, si ce n’est d’obliger, d’au moins fortement encourager les Parties à s’ac-
quitter de leurs obligations découlant de la Convention. L’objectif poursui-
vi étant bien entendu «d’atteindre et maintenir un haut niveau de sûreté nu-
cléaire» et ainsi «protéger les individus, la société et l’environnement contre 
les effets nocifs des rayonnements ionisants» et «prévenir les accidents» 
ou en «atténuer [ses] conséquences aux cas où de tels accidents se produi-
raient». Ainsi, le mécanisme de revue par les pairs est le moteur de la Conven-
tion sans lequel ses autres attributs n’auraient probablement que peu d’effets 
si ce n’est d’y adhérer uniquement.

Il semble alors permis de s’interroger sur l’efficacité de ce mécanisme, sa 
pérennité et son amélioration au fur et à mesure de la tenue des réunions 
d’examen 28. Si on examine globalement les rapports nationaux mis à la dispo-
sition du public par les Parties contractantes ainsi que les synthèses des réu-
nions d’examen, on peut conclure sans trop se tromper qu’il fonctionne. D’une 
part, parce que la majorité des Parties contractantes y participe et d’autre part, 
parce que, au fil des réunions d’examen, ces Parties contractantes prennent 
en compte les recommandations qui sont élaborées lors des réunions précé-
dentes 29.

Des faiblesses demeurent cependant dans la mesure où il ne peut être af-
firmé que le mécanisme fonctionne de manière unanime. En effet, depuis la 
première réunion d’examen tenue en 1999 jusqu’à la 6e tenue cette année, 
chaque rapport de synthèse publié fait état de la non-participation minori-

 24 Daillier (P.) et al, Droit International public, 8e éd, LGDJ, p. 1430, para. 740.
 25 Idem.
 26 Jankowitsch, (O.), «La Convention sur la sûreté nucléaire», op. cit.
 27 Chapitre 3 de la CSN.
 28 A ce titre, lire par exemple: Johnson (P.-L.), «La réponse à l’accident de Fukushima 

Daiichi: le rôle de la Convention sur la sûreté nucléaire dans le renforcement du cadre juridique 
de la sûreté nucléaire», Bulletin de droit nucléaire nº 91, OCDE/AEN, 2013.

 29 Cf. les rapports nationaux publiés et les rapports de synthèse des réunions disponibles sur 
le site de l’AIEA: http://www-ns.iaea.org/conventions/nuclear-safety.asp?s=6&l=41.
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taire de certaines Parties contractantes soit par la non présentation des rap-
ports nationaux exigés soit par la non-participation aux réunions d’examen 
voire, à quelques plus rares cas, aux deux. Il est également systématiquement 
souligné dans chaque rapport de synthèse qu’ «un certain nombre» 30 de Par-
ties contractantes ne présentent pas leurs rapports nationaux à temps voire 
même parfois trop tard pour donner la possibilité aux autres Parties contrac-
tantes de poser des questions écrites. Il est à noter que depuis la 6e réunion 
d’examen des chiffres plus précis sont donnés à ce sujet et ceci dans un sou-
ci de transparence vis-à-vis du public 31. Bien qu’il ait été noté une participa-
tion plus grande aux débats lors de la 6e réunion, il a été néanmoins rappe-
lé aux Parties contractantes qu’elles étaient tenues de participer activement à 
ces réunions. Ces dernières ont d’ailleurs chargé le président de la 6e réunion 
d’envoyer un courrier standard aux Parties contractantes afin de leur rappeler 
leurs droits et obligations au titre de la CSN 32.

Nous nous permettons de renvoyer le lecteur à l’article de Johnson (P.-
L.) 33 qui fait une synthèse des améliorations apportées aux principes direc-
teurs et règles de procédure et financières 34 de la CSN suite à la 2e réunion 
extraordinaire et qui portent amélioration du processus d’examen et du conte-
nu des rapports nationaux. A la lecture des rapports nationaux publiés 35, on 
constate que les recommandations sont prises en compte 36.

On constate également que l’incitation va même au-delà du champ d’ap-
plication de la CSN puisqu’un certain nombre de Parties contractantes rap-
portent sur des activités ne relevant pas de son champ d’application 37 qu’elles 
soient ou non un pays nucléarisé. Outre le fait que cette incitation soit inscrite 
dans les principes directeurs 38 concernant les Parties sans installations nu-

 30 Ce vocable est utilisé dans les rapports de synthèse des 1er, 2e, 3e et 4e réunions d’examen.
 31 Cette nouvelle précision est issue des Principes directeurs concernant le processus d’exa-

men au titre de la Convention sur la sûreté nucléaire, INFCIRC/571/Rev.6, AIEA, para. 38, fai-
sant suite aux propositions d’améliorations émises lors de la 2e réunion extraordinaire.

 32 Rapport de synthèse de la 6e réunion extraordinaire d’examen des Parties contractantes 
à la Convention sur la sûreté nucléaire, CNS/6RM/2014/11_Final, Vienne, p. 5.

 33 Johnson, (P.-L.), «La réponse à l’accident de Fukushima Daiichi: le rôle de la Convention 
sur la sûreté nucléaire dans le renforcement du cadre juridique de la sûreté nucléaire», op. cit.

 34 Principes directeurs concernant le processus d’examen au titre de la Convention sur la 
sûreté nucléaire, op.cit., Principes directeurs concernant les rapports nationaux prévus par la 
Convention sur la sûreté nucléaire, INFCIRC/572/Rev.4, AIEA, et Convention sur la sûreté nu-
FOpDLUH��5qJOHV�GH�SURFpGXUH�HW�UqJOHV�¿QDQFLqUHV, INFCIRC/573/Rev.5., AIEA.

 35 http://www-ns.iaea.org/conventions/nuclear-safety.asp?s=6&l=41.
 36 Pour prendre un exemple parmi tant d’autres: les rapports nationaux font état des résul-

tats de missions internationales d’examen par des pairs recommandé par les Principes directeurs 
concernant les rapports nationaux prévus par la Convention sur la sûreté nucléaire, op. cit., para. 
18 et 30. Voir également à ce sujet, le rapport de synthèse de la 6e réunion d’examen des Parties 
contractantes à la Convention sur la sûreté nucléaire, op. cit.

 37 Sur les réacteurs de recherche notamment.
 38 Principes directeurs concernant les rapports nationaux prévus par la Convention sur la 

sûreté nucléaire, op. cit., p. 6.
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cléaires, le fait qu’un pays rapporte sur ce sujet incite probablement les pays 
qui ne le faisaient pas à le faire et ainsi à démontrer leur bonne foi, principe 
de droit international en vertu de l’article 2 de la Charte de l’Organisation des 
Nations Unies. Les améliorations proposées sur la transparence concernant la 
participation de journalistes à la séance plénière d’ouverture et l’examen du 
rapport de synthèse 39 et la suggestion faite à l’AIEA d’inviter des journalistes 
non accrédités 40 illustrent la volonté des Etats de se soumettre en plus de la 
revue par les pairs à la critique du public et plus particulièrement de leurs opi-
nions publiques. Non seulement c’est un facteur important les incitant à mon-
trer patte blanche quant à la gestion de l’énergie nucléaire mais c’est aussi un 
moyen de contrôle qu’exercent celles-ci sur le fonctionnement des installa-
tions nucléaires présentes dans leurs juridictions. Les mesures de protection 
de l’homme, de son environnement et de ses biens pourront ainsi faire l’objet 
d’une appréciation des populations avec l’éclairage avisé des leaders d’opinion 
(spécialistes du nucléaire, responsables d’associations ou d’ONG environne-
mentales ou encore politiques...). Cela n’est pas sans rappeler, par analogie, 
l’adhésion des Etats aux évolutions environnementales en droit international 
sous la pression de leurs opinions publiques 41.

Il convient de noter néanmoins que les rapports de synthèse, même s’ils 
tendent à être de plus en plus incisifs, illustrent une certaine volonté de mé-
nager la susceptibilité des Etats, rendant ainsi certaines critiques trop «diplo-
matiques».

%��8Q�FKRL[�MXVWL¿p

Les éléments que nous venons d’évoquer permettent d’expliquer en par-
tie le souhait des rédacteurs de la CSN de faire appel à une Convention de 
nature «incitative». Ce choix parait également justifié par deux autres carac-
téristiques: les limites inhérentes à la structure du droit international et les 
particularités propres à l’activité nucléaire.

 39 Rapport de synthèse de la 6e réunion d’examen des Parties contractantes à la Convention 
sur la sûreté nucléaire, op. cit., p. 4.

 40 Idem, p.4 et Annexe 3.
 41 En droit de l’environnement l’importance des leaders d’opinion est capitale aujourd’hui 

d’autant plus qu’ils pèsent sur les décideurs politiques et économiques. On en veut pour preuve 
l’inscription au premier plan de la problématique environnementale dans les thématiques phares 
des campagnes électorales. En France par exemple la Campagne pour la présidentielle de 2007 
a donné lieu à la signature par la plupart des candidats au Pacte écologique proposé par Nicolas 
Hulot un leader d’opinion en matière environnementale. Aux Etats-Unis, l’ancien vice-président 
américain sous l’administration Clinton, Al Gore s’est engagé en faveur de la protection de l’envi-
URQQHPHQW�j�WUDYHUV�VRQ�¿OP�GRFXPHQWDLUH�8QH�YpULWp�TXL�GpUDQJH��HQ�DQJODLV�DQ�,QFRQYHQLHQW�
Truth, en 2006. Cet intérêt pour la cause environnementale lui valu le Prix Nobel de la Paix 2007. 
Prix attribué également au GIEC. Voir pour plus de développements sur le rôle des leaders d’opi-
nions Ahoulouma (F.), Contribution à l’étude du concept de développement durable: une appli-
cation au secteur de l’eau douce au sein de l’Union Economique et Monétaire Ouest-Africaine 
(UEMOA), ANRT, Lille 2014, p.122.
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1. Par les limites inhérentes à la structure du droit 
international

Partant du principe que tous les Etats souverains sont égaux et ce prin-
cipe affirmé comme fondement de la coopération entre Etats par la Charte 
des Nations Unis, il en résulte que cette souveraineté, jalousement préser-
vée par eux, justifie leur indépendance 42. Ainsi, le principe de souveraineté 
des Etats permet de vérifier le postulat suivant «Le Droit International a tou-
jours d’avantage traduit une logique de coordination qu’une logique de su-
bordination dans la production et l’application du droit 43» et illustre la struc-
ture du droit international. Dès lors, la coopération des Etats semble être le 
seul moyen viable à la pérennisation et à la mise en place d’un cadre juridique 
international permettant ainsi d’éviter de «heurter la susceptibilité des Etats 
souverains et leur refus catégorique d’une autorité supranationale» 44.

La coopération internationale nécessaire à la mise en place d’un cadre ju-
ridique international de la sûreté nucléaire est affirmée par la CSN 45. Cette 
coopération est réalisée notamment «(...) par le biais des mécanismes bilaté-
raux et multilatéraux existants et [a prévalu à] (...) l’élaboration de la présen-
te convention incitative» 46. Elle l’est aussi par la mise en œuvre du mécanisme 
des réunions d’examen qui comme évoqué plus haut «oblige» 47 les Parties 
contractantes à présenter des rapports nationaux mais surtout à les soumettre 
à un examen mutuel relevant alors de la coopération entre Etats. Toutefois, ce 
mécanisme ne peut fonctionner que si les Etats se sentent «inciter» à présen-
ter ces rapports. L’obligation énoncée à l’article 5 de la CSN est en effet toute 
relative dans la mesure où le règlement des désaccords prévu à l’article 29 ne 
soumet les conflits entre les Parties contractantes qu’à une simple procédure 
consultative. Il en résulte que si les Parties refusent de se soumettre aux prin-
cipes et obligations de la CSN il n’en découlera pour eux aucune sanction. Il 
est pourtant permis de se demander si, outre la présentation des rapports 48 
combinée à son corollaire la tenue des réunions des Parties, seules obligations 
objectives de la CSN, le non-respect des autres obligations de la CSN même 
soumis à une clause de règlement des litiges attribuant compétence à la Cour 
International de Justice 49 par exemple, pourrait être réellement sanctionné. 

 42 Daillier (P.) et al, Droit International public, op. cit., p. 465 et s.
 43 Duplessis, (I.), «Le vertige et la soft law: réactions doctrinales en droit international», 

Revue québécoise de droit international, hors-série, 2007, p. 247.
 44 Idem.
 45 vii) du préambule, article premier i).
 46 vii) du préambule de la CSN.
 47� /¶XWLOLVDWLRQ�GX�SUpVHQW�VDQV�DGMRQFWLRQ�GH�TXDOL¿FDWLIV�VXEMHFWLIV�HQ�IDLW�REMHFWLYHPHQW�

une obligation substantielle.
 48 Placé par ailleurs sous le chapitre 2 de la CSN intitulé «obligations».
 49 Voir par exemple la convention sur le droit relatif aux utilisations des cours d’eau inter-

QDWLRQDX[�j�GHV�¿QV�DXWUHV�TXH�OD�QDYLJDWLRQ�GX����PDL�������$�5(6����������9RLU�pJDOHPHQW�
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En effet, le caractère incitatif de la CSN réside notamment dans la formula-
tion générale des obligations à la charge des Etats 50 et partant, rend pratique-
ment impossible la définition de critères objectifs de défaillance permettant 
de mettre en cause la responsabilité internationale d’un Etat 51. Aussi, le choix 
d’une convention incitative semble cohérent avec l’objectif recherché des ré-
dacteurs de la CSN de ne pas en faire un instrument comportant des normes 
techniques précises. Par ailleurs, si la responsabilité internationale d’un Etat 
pouvait être engagée en cas d’accident nucléaire sur la base des principes de 
la CSN, elle ne pourrait l’être que conformément aux obligations qui sont à 
la charge exclusive des Etats, c’est-à-dire la mise en place du cadre juridique 
et réglementaire. Toutefois, il ne faudrait pas neutraliser les règles déjà exis-
tantes en ce domaine en cas d’accident nucléaire 52. En effet, comme il apparait 
impossible de considérer qu’il existe une règle établissant une responsabilité 
objective en dehors du principe «pollueur-payeur» 53, ce qu’est la responsabi-
lité civile nucléaire établie par les conventions internationales en vigueur 54, 
l’on voit mal comment la responsabilité de l’Etat pourrait être recherchée 55 en 
cas d’accident nucléaire ayant pour cause première un manquement de l’Etat, 
sauf si celui-ci est lui-même exploitant. Aussi, faut-il différencier la respon-
sabilité «primaire» de l’Etat dans l’instauration du cadre législatif qui relève 
plus du principe de prévention 56, de la responsabilité «première» 57 de l’exploi-
tant. La première peut alors sembler difficilement «sanctionnable» au regard 

la convention cadre des nations unies sur les changements climatiques qui prévoient plusieurs 
mécanismes de règlement des différends dont le recours à la CIJ.

 50 Excepté l’article 5.
 51 Voir pour la même conclusion Boustany, (K.), «Le développement de la normativité nu-

cléaire ou l’art de l’évasion juridique», op.cit., p. 58.
 52 Convention de Paris sur la responsabilité civile nucléaire, (Paris, signée le 29 juillet 1960) 

entrée en vigueur le 1er avril 1968. Convention de Bruxelles complémentaire à la Convention de 
Paris, (Bruxelles, signée le 31 janvier 1964), entrée en vigueur le 1er janvier 1988. Convention de 
Vienne relative à la responsabilité civile en matière de dommages nucléaires (Vienne, signée le 
21 mai 1963), INFCIRC/500, entrée en vigueur le 12 novembre 1977. Protocole d’amendement 
à la Convention de Vienne relative à la responsabilité civile en matière de dommages nucléaires 
(signée le 12 septembre 1997) INFCIRC/566, entrée en vigueur le 4 octobre 2003. Protocole com-
mun relatif à l’application de la Convention de Vienne et de la Convention e Paris, (signé le 21 
septembre 1988) INFCIRC/402, entré en vigueur le 27 avril 1992.

 53 Daillier (P.) et al, Droit International public, op.cit., p. 1440 para. 743
 54 Idem.
 55 Strohl, (P.), «La Convention de l’AIEA sur la sûreté nucléaire», p. 820-821. L’auteur écrit 

qu’ «il est particulièrement important de souligner que l’appréciation à porter sur la mise en 
cause de la responsabilité internationale d’un Etat en vertu de la convention sur la sûreté nu-
FOpDLUH��GLIIqUH�VHORQ�TXH�FHW�(WDW�D�UDWL¿p��RX�QRQ��O¶XQH�RX�O¶DXWUH�GHV�FRQYHQWLRQV�GH�3DULV�RX�GH�
Vienne sur la responsabilité civile de l’exploitant nucléaire».

 56 Daillier (P.) et al, Droit International public, op. cit., p. 1441 par. 743, également Janko-
witsch, (O.), «La Convention sur la sûreté nucléaire», op.cit., p. 10 et article 1 (iii) de la CSN.

 57 Voir Boustany, (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion 
juridique», op. cit., p.52. Selon l’auteur la responsabilité première énoncée dans la CSN se rap-
porte clairement à la responsabilité civile nucléaire.
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des règles «secondaires» 58 prévoyant la responsabilité objective et canalisée 
de l’exploitant. D’ailleurs, cela ne signifie pas non plus que l’exploitant n’est 
pas responsable de la prévention 59.

2. Par les particularités propres à l’activité nucléaire

Il en est du droit nucléaire comme d’autres droits impliquant la prise en 
compte impérative de nombreuses et complexes règles techniques; sa sou-
plesse est gage de survie de ses principes dominants 60.

Aussi, le droit dans la mise en place d’un cadre législatif et règlementaire 
de la sûreté nucléaire tant au niveau international que national, est nécessaire 
mais pas auto-suffisant. Son action et sa portée sont limitées dans une «disci-
pline particulièrement riche et complexe» 61. En effet, comme cela a été noté 
par Boustany K. 62: «(...) la structure complexe des savoirs qu’il faut associer 
pour maîtriser le risque radioactif ainsi [que] la diversité des filières tech-
no-scientifiques à l’échelle nationale et aux aléas des «incertitudes résidue-
lles des connaissances» [restreignent] ainsi les «modes d’action du droit» à 
des énoncés de principes et objectifs de sûreté, de moyens et critères globaux 
comme également de «spécifications essentielles du système»».

La complexité des disciplines auxquelles il faut faire appel pour assurer un 
haut niveau de sûreté des installations nucléaires ainsi que leur nature évolu-
tive nécessaire à une amélioration continue de la sûreté rendent les normes 
qui les encadrent difficilement transposables dans un traité. En effet, la mo-
dification de normes techniques quand elle intervient doit se faire rapide-
ment voire parfois dans l’urgence. Or, les délais de négociation et d’entrée en 
vigueur d’un traité international semblent irrémédiablement incompatibles 
avec l’exigence de rapidité. Ainsi, les normes de sûreté internationales sont 
formalisées principalement via l’AIEA 63 et sont issues d’un consensus inter-
national. Elles sont alors appliquées et mises en place directement, sans pas-
ser par un traité, à la seule initiative des Etats.

Par ailleurs, si la CSN était un instrument techniquement et juridiquement 
complet comprenant d’une part, l’ensemble des normes de sûreté exigées- en 

 58 Expression utilisée pour caractériser le droit de la responsabilité dans Daillier (P.) et al, 
Droit International public, op. cit., p. 1441.

 59 Voir Boustany, (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion 
juridique», op. cit., p 54. Selon l’auteur, la responsabilité énoncée à l’article 9 de la CSN est double 
(technologique et civile).

 60 Expression empruntée à Daillier (P.) et al, Droit International public, op.cit., p. 1171 para. 
616, à propos du droit de l’économie.

 61 Strohl, (P.), «La Convention de l’AIEA sur la sûreté nucléaire», op.cit., p. 807-808.
 62 Boustany, (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion juri-

dique», op. cit., p. 57.
 63 Il s’agit des fondamentaux de sûreté, des prescriptions générales de sûreté, des prescrip-

WLRQV�VSpFL¿TXHV�GH�V�UHWp��GHV�JXLGHV�JpQpUDX[�GH�V�UHWp�HW�GHV�JXLGHV�VSpFL¿TXHV�GH�V�UHWp�
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passant outre le fait que certaines normes ne sont pas écrites et relèvent des 
choix à faire par les acteurs de la sûreté dans chaque pays - et, d’autre part, 
un réel système de sanctions (lesquelles d’ailleurs?), comment la fonction de 
contrôle serait-elle exercée et par qui? Et comment serait-elle financée? Il 
s’agirait probablement de mettre en place un régulateur supra-national mais 
cette solution viendrait alors en total contradiction avec le principe fonda-
mental selon lequel la sûreté nucléaire incombe à l’Etat sous la juridiction du-
quel se trouve une installation nucléaire 64 conséquence directe du principe de 
la souveraineté des Etats. Si l’on compare, à une moindre échelle, l’organisa-
tion du cadre juridique de la sûreté nucléaire au sein de l’Union Européenne 
et son long processus d’élaboration, on voit mal comment mettre en place un 
tel régulateur au niveau international.

L’activité nucléaire, outre sa complexité scientifique et technique, est aus-
si une vitrine de l’excellence scientifique d’un pays et est gage de la fierté na-
tionale d’un Etat. Elle est aussi et surtout un élément primordial de la poli-
tique énergétique d’un pays, composante plus ou moins importante selon les 
choix des pays dans leur mix énergétique. Elle est également un élément par-
ticipant à l’indépendance énergétique de chaque pays et à son développement 
économique.

Aussi, dans l’élaboration de la Convention sur la sûreté nucléaire, il a fal-
lu prendre en considération des critères techniques et scientifiques, des cri-
tères pratiques liés à la structure des gouvernements et tenant à leurs particu-
larités propres, des critères économiques ainsi que des critères politiques tout 
comme la sécurité nationale de chaque Etat. Au regard de tous ces éléments 
à prendre en considération, le choix d’un Traité de cette nature par les rédac-
teurs de la CSN parait justifié.

II. La Convention sur la sûreté nucléaire: une convention perfectible

Le choix justifié d’une convention de nature incitative relative à la sûreté 
nucléaire internationale ne doit néanmoins pas masquer les faiblesses de ce 
dispositif qui peuvent malgré tout être dépassées.

A. Des limites inhérentes au contenant et au contenu 
conventionnel

«(...) Lorsque les Etats conviennent d’assujettir une matière donnée à une 
réglementation par voie de traitée plutôt que de continuer à le soumettre à 
un encadrement normatif de soft law, il devrait en résulter normalement une 
amélioration de la qualité de l’engagement étatique subséquente au chan-
gement de la nature de l’instrument choisi car désormais la responsabili-
té internationale de l’Etat est postulée pouvoir être en cause en cas de man-

 64 iii) du préambule de la CSN.
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quement à une obligation conventionnelle» 65. Une pareille évolution aurait 
pu (ou dû?) découler de l’adoption de la CSN dont l’un des objectifs est l’éta-
blissement «d’un haut niveau de sûreté nucléaire dans le monde entier» 66. 
Elle aurait conduit à une consécration juridique internationale des normes 
de sûreté plus spécifiques et plus précises contenues à l’époque de l’adoption 
de la CSN dans les codes et guides de sûreté établis par l’Agence internatio-
nale de l’énergie atomique (AIEA). Tel n’est cependant pas le cas dans la me-
sure où «le passage à l’acte conventionnel apparaît (...) comme une opéra-
tion à somme nulle» 67. Le constat est assez sévère mais justifié par la mise au 
second plan des normes de sûreté pourtant censées édicter, en matière tech-
nique, des dispositions plus précises relatives à la sûreté des installations nu-
cléaires. Par ailleurs, les obligations à la charge des Etats qui découlent de la 
CSN sont d’une effectivité limitée nonobstant de réelles avancées dans leur 
mise en œuvre.

1. L’application contrariée des normes de sûreté élaborées dans 
le cadre de l’AIEA

L’engagement contenu dans la CSN de n’appliquer que les principes fon-
damentaux de sûreté pour les installations nucléaires plutôt que des normes 
de sûreté détaillées suscite quelques interrogations déjà évoquées notamment 
par Katia BOUSTANY et qui seront de nouveau évoquées dans ce propos.

Les Codes de sûreté, auxquels se limitera cette analyse, contenaient des 
dispositions plus détaillées en matière de sûreté nucléaire. Il s’agit de stan-
dards minimaux dont l’application par les Etats adhérant aux normes de 
l’AIEA avait donné une relative effectivité. Dès lors, la «conventionnalisation» 
a posteriori intervenue de la sûreté nucléaire aurait pu aboutir à leur consé-
cration juridique à l’échelle internationale passant du caractère de soft law 
qu’elles revêtaient à celui de normes juridiques contraignantes. Cette attente 
est d’autant plus justifiée par le fait qu’à partir du moment où ces normes 
non contraignantes étaient appliquées par les Etats ayant ratifié les Statuts 
de l’AIEA, elles pouvaient progressivement revêtir un caractère contraignant 
soit par une construction coutumière soit par l’obligation de les appliquer aux 
Etats lorsque ceux-ci recourent aux missions d’assistance de l’AIEA. Il est 
donc étonnant que le recours à un instrumentum qui en droit international 
classique est censé faire naître des obligations précises et contraignantes à la 
charge des Etats ait servi finalement à fragiliser les normes de sûreté mises en 
place par l’AIEA.

 65 Boustany (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion juri-
dique», op. cit., p. 48.

 66 Article Premier i).
 67 Boustany (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion juri-

dique», op. cit., p. 49.
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L’établissement d’une convention, source contraignante du droit inter-
national, supposait une consolidation du travail normatif effectué par l’AIEA 
par le biais des normes de sûreté non contraignantes. Il n’en est rien puisque 
non seulement la convention n’intègre en son sein que les principes fonda-
mentaux de la sûreté mais elle fragilise aussi, par leur exclusion du champ de 
la CSN, les normes de sûreté plus détaillées. L’unique mention des principes 
fondamentaux est source de faiblesse dans la mesure où ceux-ci n’énoncent, 
un peu à l’image des principes environnementaux énoncés dans les Décla-
rations environnementales (Déclarations de Stockholm et de Rio), que des 
règles générales qui manquent de précisions et de détails sur la manière dont 
elles doivent être mises en œuvre. L’imprécision découlant de choix est ag-
gravée par l’exclusion des normes de sûreté plus détaillées dont la prise en 
compte et l’application aurait pu conduire à une construction uniforme et 
consolidée du droit de la sûreté nucléaire. Par ailleurs, le refus de les inté-
grer dans le corpus de la convention donne l’impression d’une forme de re-
légation de celles-ci même si l’on comprend le piège qu’ont voulu éviter les 
auteurs de la CSN dans leur souhait de ne pas intégrer des normes de sûreté 
plus détaillées. Le caractère évolutif de ces normes détaillées au fil de l’évo-
lution des connaissances technologiques et scientifiques aurait nécessité une 
révision constante de la convention. Mais cette difficulté aurait notamment 
pu être contournée soit par leur citation en annexe de la convention soit par 
leur mention en préambule en précisant qu’elles découlaient des principes 
fondamentaux de sûreté.

Sur un plan strictement formel et comme évoqué dans le propos introduc-
tif, la nature incitative reconnue à la CSN dans le Préambule fragilise elle aus-
si la portée des normes de sûreté. En effet, l’usage d’un instrument de «soft 
law» pour reprendre des principes déjà existants et de même nature juridique 
(soft law) n’est pas source d’évolution. C’est de nature à anéantir le processus 
coutumier déjà en construction du fait de la transposition en droit interne des 
principes et normes de sûreté par les Etats.

Il faut enfin s’interroger sur l’évolution de ces normes de sûreté depuis les 
changements intervenus en 2007. Une hiérarchie semble s’être établie entre 
les normes de sûreté évoquées. Elle s’articule autour des Fondements de sû-
reté au sommet de cette hiérarchie à la suite desquels figurent des Prescrip-
tions de sûreté et des Guides de sûreté. Cette hiérarchisation nouvelle pour-
rait laisser supposer que le recul constaté lors de l’adoption de la CSN en 
1994 n’est plus d’actualité. Les changements intervenus dans l’articulation 
des normes de sûretés établies dans le cadre de l’AIEA auraient conduit à 
une élévation des normes de sûreté plus détaillées qui devraient désormais 
être considérées comme entrant dans le champ des engagements appliqués 
pour assurer la sûreté des installations nucléaires. Cette évolution pourrait 
contribuer à l’effectivité encore limitée des obligations issues de la CSN.
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2. L’effectivité limitée des obligations issues de la CSN

La nature des obligations contenues dans la convention soulève quelques 
interrogations quant à la positivité desdites obligations. Formulées de ma-
nière assez générale et pas assez précise, les obligations découlant de la CSN 
sont de comportements plus que de résultats. La CSN énonce des objectifs et 
des lignes d’action générale.

Or les conventions sont censées comporter des obligations à la charge des 
Etats parties à celles-ci 68. Elles sont en règle générale impératives et ne se 
contentent uniquement pas d’édicter des obligations de comportements mais 
fixent à la clé des objectifs de résultats dont le non respect peut conduire des 
sanctions prévues par des mécanismes conventionnels. Dans le cadre de la 
CSN, hormis l’article 5 -Présentation de rapports- qui, aussi bien par sa for-
mulation que par le mécanisme qu’il institue (revue par les pairs), énonce des 
dispositions pouvant être appréciées comme étant juridiquement contrai-
gnantes, la plupart des obligations formulées «n’ont pas de caractère norma-
tif bien défini (...)» 69. Ce choix assumé par les auteurs de la convention n’est 
en soi pas nouveau en droit international comme l’illustre l’abondant recours 
aux instruments ou techniques de la «soft law» 70 notamment en droit de l’en-
vironnement. Il s’explique, et c’est le cas notamment de la CSN, par une volon-
té d’aboutir à un accord rapide peu importe la fragilité des obligations décou-
lant de ces instruments conventionnels internationaux. D’ailleurs, l’on note 
que la «rapidité de l’entrée en vigueur [de ces conventions] est inversement 
proportionnelle [leur] degré d’«obligatoriété» 71. De cette stratégie visant à 
faire adhérer un nombre important d’Etats à ces conventions et ainsi aboutir 
à une rapide entrée en vigueur de celles-ci découle une effectivité limitée des 
dispositions qu’elles contiennent.

 68 Lang (W.), «L’enquête et l’inspection», in Imperiali (C.) (Ed.), L’effectivité du droit in-
ternational de l’environnement - Contrôle de la mise en œuvre des conventions internationales, 
Paris, Economica, 1998, p. 139.

 69 Handl (G.), «Les conventions de l’AIEA sur la sûreté nucléaire: un exemple de bonne 
gestion des traités?», Bulletin de droit nucléaire, nº72, OCDE/AEN, 2003, p.12.

 70� 4XDOL¿FDWLI� DWWULEXp� j� GHV� LQVWUXPHQWV� IRUPHOOHPHQW� QRQ� FRQWUDLJQDQWV�PDLV� GRQW� OHV�
principes peuvent acquérir une certaine portée juridique du fait de l’attitude des sujets de droit à 
leur égard. Soit que ces derniers s’en prévalent pour asseoir leurs droits, soit qu’ils s’y conforment 
dans la pratique. A ce sujet, voir par exemple Virally (M.), «La distinction entre textes internatio-
naux de portée juridique et textes internationaux dépourvus de portée juridique», in Annuaire 
de l’Institut de Droit International, 1983, Vol. 60, Nº 1, p. 166 et s.; Dupuy (R.-J.), «Droit décla-
ratoire et droit progammatoire: de la coutume sauvage à la «soft law»», in L’élaboration du droit 
international public (Colloque de Toulouse), Pédone, 1975, p. 132 et s.; Aust (A.), «The theory and 
practice of informal international instruments», in International and Comparative Law Quar-
terly, 1986, vol. 35, p. 787 et s.; IDA (R.), «Formation des normes internationales dans un monde 
en mutation: critique de la notion de soft law», in Mélanges Virally, Paris, Pédone, 1991, p. 333-
340.

 71 Maljean-Dubois (S.), «Environnement, développement durable et droit international, de 
Rio à Johannesburg: et au-delà?», AFDI, 2002, p. 602.
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La CSN n’échappe donc pas à ce constat. La déclaration en préambule de 
«(...) l’engagement d’appliquer des principes fondamentaux de sûreté (...) 
plutôt que des normes de sûreté détaillées» illustre bien la volonté consen-
sualiste à travers une indication d’entrée qu’il ne s’agira pas d’imposer des dis-
positions précises, détaillées et contraignantes aux Etats mais plutôt qu’il leur 
sera laissée toute latitude dans la mise en œuvre nationale de la convention. 
Ainsi que l’illustre bien Günther HANDL lorsqu’il évoque l’article 6 de la CSN 
-Installations nucléaires existantes- les obligations qui en découlent sont tein-
tées de «formules équivoques» auxquelles il faut ajouter des formulations qui 
relèvent de «l’exhortation plutôt que de l’obligation» 72. L’usage du condition-
nel pour énoncer certaines obligations contribue également à la fragilisation 
de celles-ci. Sans en faire un inventaire déjà effectué de manière exhaustive 
par la littérature juridique en la matière, l’on peut conclure que les obligations 
contenues dans la CSN ont en très grande partie une positivité limitée.

Le constat d’une effectivité limitée de la CSN découle donc de la nature 
des obligations qu’elle édicte. Dispositions de «soft law» en grande partie, 
leur effectivité complète ne découlera éventuellement que d’une pratique cou-
tumière. Il ne suffira néanmoins pas de s’en remettre à la coutume. Car un 
autre facteur favorable à l’effectivité des normes juridiques internationales est 
le contrôle de la bonne application de celles-ci. Ce contrôle est facilité notam-
ment par les mécanismes de règlement des différends que met en place la 
convention et l’instance en charge de les régler. En ce qui concerne la CSN, 
si le mécanisme de revue par les pairs est un gage d’une efficacité relative de 
contrôle des engagements des Etats en matière de sûreté nucléaire, il ne suf-
fit pas à lui tout seul. La CSN ne prévoit pas d’autres modalités de contrôle 
du respect des obligations ainsi que le font d’autres conventions internatio-
nales lorsqu’elles recourent par exemple aux mécanismes d’arbitrage préci-
sément énoncés ou à la Cour Internationale de Justice (CIJ). Il s’agit là d’une 
limite certaine à l’effectivité des obligations de la CSN lorsque l’on note les fai-
blesses encore inhérentes aux mécanismes de revue par les pairs précédem-
ment évoqués.

Il découle de l’analyse des limites de la CSN, vingt ans après son adop-
tion et à la lecture encore fraîche des insuffisances notées à l’issue de la ca-
tastrophe de Fukushima Daiichi, qu’une revue d’étape semble nécessaire. Le 
droit de la sûreté nucléaire a, par le biais de la CSN, grandi et c’est une évi-
dence. Elle connaît une évolution certaine et certains mécanismes et disposi-
tions qu’elle a contribué à mettre en place connaissent une positivité renforcée 
par les mesures contraignantes que mettent en place les Etats. Cette construc-
tion découle de toute évidence du caractère du droit qui, d’une manière gé-
nérale, dans sa mission de médiation a besoin de temps «à la fois au sens de 
la durée nécessaire à la réflexion, et au sens de la mise en perspective et de la 

 72 Handl (G.), «Les conventions de l’AIEA sur la sûreté nucléaire: un exemple de bonne 
gestion des traités?», op. cit., p.12.
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prise de recul (...)» 73. L’adoption de la CSN a ouvert et enrichi le champ de la 
réflexion juridique sur la sûreté nucléaire. Deux décennies ont permis, même 
si cela n’est toujours pas évident, de mettre en perspective l’importance d’un 
cadre juridique international de la sûreté nucléaire et surtout la perspicacité 
dont ont fait preuve ses auteurs en optant pour une formalisation internatio-
nale en douceur de celle-ci par les instruments de «soft law». Mais le temps 
passé, c’est aussi la prise de recul par rapport aux débats originels ayant abou-
ti à l’adoption de la CSN. On en arrive ainsi à l’idée qu’il importe de revenir 
à la proposition originelle de recourir à un traité-cadre (comme proposé déjà 
lors des débats des années quatre vingt dix) pour asseoir un régime juridique 
international de la sûreté nucléaire en particulier et plus largement du droit 
nucléaire.

B. Un recours nécessaire et opportun au traité-cadre  
 en matière de sûreté nucléaire

Si l’idée de recourir à une convention de nature incitative afin de mettre 
en place un régime international de la sûreté nucléaire répondait, cela à juste 
titre en raison de la sensibilité des problématiques nucléaires, à une recherche 
de consensus par l’entremise de dispositions juridiquement non contrai-
gnantes, elle n’était néanmoins pas opportune. En effet, l’instrument choisi 
«(...) n’avait ni signification précise ni précédent en droit international» 74. 
Les traités-cadres, à la lecture qu’offre leur pratique en droit international, 
semblent répondre le mieux à cet objectif avec pour avantage certain de per-
mettre la construction progressive et cohérente d’un régime juridique de la sû-
reté nucléaire et d’insuffler un vent nouveau au droit nucléaire international à 
travers le mariage dans un cadre juridique unifié de la sûreté et de la respon-
sabilité nucléaire.

1. Une construction progressive et cohérente d’un régime 
juridique de la sûreté nucléaire

A bien des égards, le droit nucléaire international est un droit tourné vers 
le futur qui doit anticiper et s’adapter à des situations mouvantes et nou-
velles grevées encore souvent d’incertitudes scientifiques et de surcroît qui 
donne naissance à des concepts nouveaux. Par ailleurs, il doit composer avec 

 73 OST (F.), «Mémoire et pardon, promesse et remise en question. La déclinaison éthiques 
des temps juridiques», in Le temps et le droit, Actes du 4e Congrès de l’Association Internationale 
de Méthodologie juridique, Edition Yvon Blais, Montréal, 1996, p.30-31.

 74 De Wright (T.), «La notion d’incitation dans les Conventions sur la sûreté nucléaire et son 
application éventuelle à d’autres secteurs», Bulletin de droit nucléaire nº80, OCDE/AEN, 2007, 
p.35. Voir également, Rautenbach (J.), Tonhauser, A. W. & Wetheral, «Aperçu général du cadre 
MXULGLTXH�LQWHUQDWLRQDO�UpJLVVDQW�O¶XWLOLVDWLRQ�V�UH�HW�SDFL¿TXH�GH�O¶pQHUJLH�QXFOpDLUH���4XHOTXHV�
mesures pratiques», Le droit nucléaire international après Tchernobyl, OCDE/AEN, 2006, 
p.270.
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les susceptibilités des Etats soucieux de préserver leur industrie nucléaire de 
toute intrusion. Ce droit, pour répondre à ces considérations, requière sou-
plesse et flexibilité. Aussi, fait-il appel à des techniques conventionnelles 
qui donnent lieu à l’élaboration de dispositions de «soft law» usitées dans 
d’autres domaines tels ceux du droit de l’environnement ou encore des droits 
de l’homme 75.

Pour recourir au droit mou, la CSN a emprunté des chemins détournés 
contrairement à ceux dont ont eu besoin les deux domaines précités à savoir 
le droit de l’environnement et les droits de l’homme. En effet, qu’il s’agisse du 
premier ou du second, ils font souvent appel, lorsqu’ils usent des techniques 
conventionnelles, aux traités-cadres 76. Si en droit de l’environnement le re-
cours à la technique des traités-cadres s’explique principalement par la né-
cessaire adaptation des normes édictées aux possibles évolutions des connais-
sances scientifiques et techniques, en revanche en ce qui concerne les droits 
de l’homme, il s’explique surtout par le confinement par les Etats de ces ques-
tions dans leur espace de souveraineté. Un recours par le droit nucléaire à la 
technique des traités cadres se justifierait par ces deux considérations: l’état 
de l’évolution des connaissances scientifiques et techniques et le contrôle sou-
verain exercé par les Etats sur leurs installations nucléaires.

L’on note donc que l’attrait pour les traités-cadres s’expliquent non pas 
seulement par une volonté de consensus et de rapide entrée en vigueur des 
normes élaborées mais aussi par une inévitable soumission du droit inter-
national dans un certain nombre de domaines aux évolutions scientifiques 
et techniques nécessaires à l’éclairage du pouvoir normatif international et à 
sa prise de décision. Partant, les obligations générales et peu contraignantes 
qui découlent de ces traités sont justifiées par le caractère fluctuant et évo-
lutif des situations visées. Ces traités-cadres constituent donc en règle géné-
rale «(...) la pièce maîtresse d’un ensemble à géométrie variable qui va se 
consolider progressivement, au gré de l’adoption de protocoles additionnels, 
d’amendements et d’annexes techniques dont la révision pourra se faire in-
dépendamment des conventions de base et selon des procédures de modifica-
tion plus souples» 77. Les motivations à l’origine du recours à cette technique et 

 75 L’on retiendra par exemple en droit de l’environnement: la Convention-cadre des Nations 
Unies sur les changements climatiques précitée et les conventions sur les mers régionales (de 
Barcelone du 16 février 1976, de Koweit du 24 avril 1978, d’Abidjan du 23 mars 1981, de Cartagène 
des Indes (Colombie) du 24 mars 1983, de Nairobi du 21 juin 1985 ou encore de Nouméa du 24 
novembre 1986). En ce qui concerne les droits de l’homme, si l’on se réfère aux critères énon-
cés par Alexandre Kiss dans son article précité, l’on peut notamment citer dans la catégorie des 
conventions-cadres, le Pacte international relatif aux droits économiques, sociaux et culturels, le 
Pacte international relatif aux droits civils et politiques, la Convention sur l’élimination de toutes 
les formes de discrimination à l’égard des femmes.

 76 Kiss (A. Ch.), «Les traités-cadres: une technique juridique caractéristique du droit inter-
national de l’environnement», AFDI, p. 792-797.

 77 Perrin de Brichambaut (M.) & Dobelle (J.-F.), Leçons de droit international public, op. 
cit., p. 594-595.
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le fonctionnement du cadre juridique conventionnel qu’il met en place ne sont 
pas sans rappeler les motivations et l’évolution attendue de la CSN.

Sur la base de ces constats, il pourrait dès lors être préconisé, en ce qui 
concerne le régime juridique international de la sûreté nucléaire, une modi-
fication à la fois de l’instrumentum de la CSN que de ses dispositions. Autre-
ment dit, il faudrait revoir le contenant et le contenu.

Pour ce qui est du contentant, l’enjeu serait de donner à la CSN ses véri-
tables qualités et attributs c’est-à-dire en faire réellement ce qu’elle aurait dû 
être -une convention-cadre- et maintenir la portée juridique de ses disposi-
tions qui sont des normes de «soft law». Le consensus de 1994 ayant abouti à 
l’adoption de la CSN serait ainsi préservé.

En revanche concernant le contenu, il devra faire l’objet de nouvelles dis-
cussions dans la mesure où notre propos, prospectif à ce niveau, suggère un 
élargissement du champ d’application de la CSN dès lors qu’elle sera érigée 
en convention-cadre. En effet, cinq instruments internationaux dont la CSN 
furent depuis un quart de siècle consacrés à la sûreté nucléaire 78. Il s’agit de la 
convention sur la protection physique des matières nucléaires 79, la convention 
sur la notification rapide d’un accident nucléaire 80, de la convention sur l’as-
sistance en cas d’accident nucléaire ou de situation d’urgence radiologique 81 
et de la convention commune sur la sûreté de la gestion du combustible usé et 
sur la sûreté de la gestion des déchets radioactifs 82.

Sans en faire une analyse détaillée, l’on peut néanmoins suggérer d’abord 
que l’ensemble de ces conventions soit mentionné dans l’objet de la conven-
tion-cadre sur la sûreté nucléaire, laquelle énonce déjà dans son préambule 
ces conventions qui pourront intégrer le corps des dispositions convention-
nelles 83. Ensuite, le champ d’application de ladite convention-cadre pourrait 
incorporer les orientations générales des problématiques spécifiques dont 
elles traitent. En réalité, il s’agit de reprendre dans la convention-cadre les 
principes généraux applicables aux domaines régis par ces conventions et, 
pour celles qui sont spécifiques, à l’image par exemple de la Convention sur la 
protection physique des matières nucléaires, d’en faire une convention spéci-

 78 De Wright (T.), «La notion d’incitation dans les Conventions sur la sûreté nucléaire et son 
application éventuelle à d’autres secteurs», op. cit., p. 33.

 79 Convention sur la protection physique des matières nucléaire (ouverte à la signature le 3 
mars 1980), INFCIRC/274/Rev.1, entrée en vigueur le 8 février 1987.

 80� &RQYHQWLRQ�VXU� OD�QRWL¿FDWLRQ� UDSLGH�G¶XQ�DFFLGHQW�QXFOpDLUH� �RXYHUWH�j� OD� VLJQDWXUH�j�
Vienne le 26 septembre 1986 et à New York le 6 octobre 1986), INFCIRC/335, entrée en vigueur 
le 27 octobre 1986.

 81 Convention sur l’assistance en cas d’accident nucléaire ou de situation d’urgence radio-
logique (ouverte à la signature à Vienne le 26 septembre 1986 et à New York le 6 octobre 1986), 
INFCIRC/336, entrée en vigueur le 26 février 1987.

 82 Convention commune sur la sûreté de la gestion du combustible usé et sur la sûreté de 
la gestion des déchets radioactifs (ouverte à la signature à Vienne le 29 septembre 1997), IN-
FCIRC/546, entrée en vigueur le 18 juin 2001.

 83 vi) et ix) du Préambule de la Convention sur la sûreté nucléaire.



303

La convention sur la surete nucleaire: une convention cadre?...

fique ou un protocole rattaché à la convention-cadre. L’on note en revanche 
que la convention sur l’assistance en cas d’accident nucléaire ou de situa-
tion d’urgence radiologique semble revêtir toutes les caractéristiques d’une 
convention-cadre parce que nécessitant à raison des conventions spécifiques 
pour assurer le déroulement des missions d’assistance 84. Elle pourrait faire 
l’objet d’une intégration dans la convention-cadre sur la sûreté nucléaire pro-
posée dans cette contribution. En cela le droit nucléaire international gagne-
rait en simplicité, cela étant l’un des nombreux avantages auxquels abouti-
raient les évolutions proposées.

En effet, la transformation de la CSN, convention de nature incitative en 
convention-cadre pourrait conduire à une construction normative progressive 
d’un droit international de la sûreté nucléaire dans la mesure où, en fonc-
tion de l’état des connaissances scientifiques et techniques, des conventions 
spécifiques pourraient être conclues. L’on pense notamment à «(...) la sûreté 
d’autres parties du cycle du combustible nucléaire (...)» auquel fait référence 
le préambule de la CSN 85.

Par ailleurs, le droit de la sûreté nucléaire gagnerait en cohérence par le 
toilettage normatif à travers une limitation de l’évolution normative en cours 
en droit nucléaire international qui fait craindre un foisonnement textuel pré-
judiciable en cette matière d’autant qu’elle sera nuisible à l’effectivité et donc 
à l’efficacité du droit de la sûreté nucléaire.

Sur un certain nombre de points, le droit nucléaire a pris de l’avance. Les 
conventions spécifiques et dont les dispositions sont plus ou moins précises et 
donc relativement contraignantes peuvent être maintenues en l’état. Les révi-
sions s’effectueront par le haut c’est-à-dire par l’élargissement de l’objet et du 
champ d’application de la convention-cadre sur la sûreté nucléaire suggérée.

Enfin, le recours à la technique des traités-cadres donne lieu en général à 
la mise en place d’organes institutionnels en charge d’animer le travail nor-
matif et d’assurer le suivi de l’exécution de celles-ci. Dans le cadre du droit 
nucléaire international, ce travail est en grande partie réalisé par l’ AIEA. 
L’unification du cadre normatif de la sûreté nucléaire par le biais de la conven-
tion-cadre proposée entraînerait un meilleur contrôle de l’ensemble de ces ac-
tivités et une meilleure articulation des domaines d’action par l’Agence. C’est 
aussi, dans un contexte de crise économique et financière qui n’épargne pas 
les institutions internationales, un moyen de rationalisation des dépenses de 
l’Agence. Cette dernière, dans ses activités relatives à la sureté nucléaire, a dé-
fini un Plan d’action sur la sûreté nucléaire qui comprend notamment un ap-
pel à la mise en place d’un régime mondiale de responsabilité civile nucléaire. 
Ce régime mondial pourrait intégrer le cadre juridique proposé étant donné 
que les lignes de défense préconisées en matière de responsabilité civile nu-

 84 Kiss (A. Ch.), «Les traités-cadres: une technique juridique caractéristique du droit inter-
national de l’environnement», op. cit., p. 795.

 85 x) du Préambule de la Convention sur la sûreté nucléaire.
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cléaire ne sont en réalité que des pendants de la sûreté nucléaire. Il semble 
d’ailleurs que cette logique d’unification puisse être déduite des évolutions 
notées dans la convention sur la réparation complémentaire des dommages 
nucléaires, non encore en vigueur, en son article XVIII qui fixe les conditions 
d’adhésion des Etats à ladite convention 86.

2. Un renouveau du droit international nucléaire axé autour  
de la sûreté nucléaire et de la RCN

En prenant en considération le nombre d’instruments existants en vi-
gueur (ou non) touchant de près ou de loin à la sûreté nucléaire, la mise en 
place d’une convention cadre «chapeau» permettrait de mettre en cohérence 
le régime juridique international relatif à l’activité nucléaire. Cette mise en 
cohérence serait bénéfique pour la compréhension et l’appréhension par le 
Etats, et surtout par les Etats souhaitant mettre en place un programme nu-
cléaire ainsi que par les exploitants, de l’ensemble des obligations de préven-
tion et de réparation que l’activité nucléaire implique. Cette compréhension et 
cette appréhension sont tout aussi importantes pour les citoyens, car elles ne 
sont actuellement pas optimales eu égard à la multiplicité des instruments in-
ternationaux existants dans le domaine et à leur relative complexité, pour cer-
tains en particulier (notamment les conventions très techniques et détaillées 
relatives à la Responsabilité Civile Nucléaire).

Si la sûreté nucléaire et la sécurité nucléaire sont les éléments majeurs 
de la prévention du risque nucléaire qu’il soit fortuit ou provoqué par un acte 
malveillant, la responsabilité civile nucléaire l’est aussi en partie. La respon-
sabilité première de l’exploitant, principe majeur de la CSN et de la conven-
tion commune sur la sûreté de la gestion du combustible usé et sur la sûreté de 
la gestion des déchets radioactifs est également la base sur laquelle le régime 
de la responsabilité civile nucléaire se fonde, faisant peser sur le titulaire de 
l’autorisation la responsabilité d’un dommage nucléaire. Ce régime axé bien 
entendu sur la réparation participe néanmoins à la prévention. En effet, bien 
que l’origine de sa création soit tout autre 87 la mise en place d’une responsabi-
lité objective, exclusive et canalisée sur l’exploitant incite ce dernier à mettre 
en place une prévention relativement efficace 88. Toutefois, il est démontré par 
des études économiques notamment, qu’au-delà d’une certaine limite de res-
ponsabilité, l’exploitant ne mettra et ne maintiendra pas une prévention op-
timale 89. Le débat entre responsabilité limitée ou non de l’exploitant n’étant 

 86 Article XVIII 1 de la convention sur la réparation complémentaire des dommages nu-
cléaires du 24 juillet 1998 (INFCIRC/567).

 87 Schwartz (J.), «International Nuclear Third Party Liability Law: The Response to Cher-
nobyl», International Nuclear Law in the Post-Chernobyl Period, OECD/NEA, IAEA, 2006, p. 39

 88 Schmitt (A.) et Spaeter (S.), «Risque nucléaire civile et responsabilité optimale de l’ex-
ploitant», Revue économique, 2007/06 Vol 58, p. 1331-1351. DOI: 10.3917/reco.586.133.

 89 Idem, p. 1333.
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pas le sujet de cette contribution, nous n’entrerons pas dans le détail de ce qui 
vient d’être évoqué. Pour les besoins de notre propos il nous semble intéres-
sant de souligner le lien existant entre prévention et réparation dans le cadre 
de la mise en cohérence d’un régime juridique de la sureté nucléaire 90. Ce lien 
est nécessaire dans la mesure où le régime de réparation mis en place par les 
conventions internationales en vigueur bien que ne remettant pas en cause la 
responsabilité première de l’exploitant impose aux Etats de prendre le relai 
au-delà d’un certain montant de dommage.

Au final, sans entrer dans le détail, ces évolutions permettraient d’envi-
sager une unification du régime internationale de la Responsabilité civile nu-
cléaire de manière à mettre fin à l’éclatement existant en la matière.

Le recours à la convention-cadre en matière de sûreté nucléaire ouvri-
rait les champs du «possible» (terme utilisé par Pierre STROHL) alors qu’une 
convention de nature incitative semble limiter cette possibilité d’extension de 
son champ d’application. Cela permettrait une construction d’un régime ju-
ridique international des activités nucléaires avec pour charpente la sûreté 
nucléaire à laquelle s’adosseront non seulement l’ensemble des branches du 
droit nucléaire mais aussi l’ensemble des activités. L’exclusion des activités 
nucléaires à des fins militaires devant être maintenue..

conclusion
Il y a des domaines d’activités qui ne peuvent être régis par des normes 

de droit rigides au risque d’assister à une cassure et donc à une impossible 
mise en œuvre de celles-ci. Il en est ainsi des activités nucléaires. L’élabo-
ration normative en cette matière nécessite une construction souple et pro-
gressive fondée sur l’évolution des connaissances scientifiques et techniques 
et sur leur traduction en normes juridiques. Cette donnée, les rédacteurs de 
la CSN en ont eu conscience lors de son élaboration lorsqu’ils lui conférèrent 
une nature incitative et en privilégiant une évolution en douceur et plus effi-
cace en raison de la participation des Etats à ce processus de construction d’un 
cadre normatif international relatif à la sûreté nucléaire. La nécessité d’obte-
nir une adhésion des Etats à la CSN par le recours à un instrument de «soft 
law» est constante dans les domaines chers aux Etats c’est-à-dire touchant à 
leur pouvoir régalien. C’est notamment le cas pour les activités nucléaires aux-
quelles les Etats attachent une importance toute particulière et font valoir leur 
souveraineté dès lors qu’il apparaît qu’en droit international des instruments 
conventionnels risquent d’interférer dans l’exercice de cet attribut.

Ces situations, où s’allient parfois complexité scientifique et technique et 
risques d’intrusion dans le champ d’exercice de la souveraineté étatique, ont 
amené les acteurs et experts du droit international à recourir aux instruments 
conventionnels ou non conventionnels lorsqu’ils sont amenés à élaborer des 

 90 Boustany, (K.), «Le développement de la normativité nucléaire ou l’art de l’évasion juri-
dique», op. cit., p. 54.
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normes juridiques portant notamment sur la protection de l’environnement 
et sur l’énergie nucléaire. Ainsi s’explique le recours, pour l’élaboration de 
la CSN, à une convention de nature incitative. Cet instrument atypique en 
droit international bien que privilégiant la «soft law» a cependant montré 
ses limites. Il a semblé vouloir pourtant emprunter à la technique des trai-
tés-cadres par l’énoncé d’obligations assez générales dont la mise en œuvre 
précise n’est pas certaine. Il n’en est cependant rien d’une part, parce que le 
recours au traité-cadre a été rejeté lors des négociations ayant abouti à l’adop-
tion de la CSN et, d’autre part, parce que la mise en œuvre des obligations pré-
vues n’est pas véritablement contrôlée (hormis le contrôle, certes important 
mais insuffisant, prévu dans le cadre de la revue par les pairs) et leur non res-
pect n’est pas sanctionné. Il s’agit en réalité d’une convention dont la révision 
de surcroît, contrairement à ce qui peut être prévu dans les traités-cadres, 
n’est pas aisée 91. Enfin, elle évoque d’autres instruments adoptés (convention 
sur la protection physique des matières nucléaires ou encore convention sur 
la notification rapide d’un accident nucléaire) et incite à l’adoption de ceux qui 
ne l’étaient pas encore à l’époque de son adoption (convention commune sur 
la sûreté de la gestion du combustible usé et sur la sûreté de la gestion des dé-
chets radioactifs) sans que ceux-ci ne soient intégrés dans son champ d’appli-
cation; c’est tout le contraire d’un traité-cadre qui évoque dans son objet l’en-
semble des champs dont il traite et prévoit des protocoles ou des conventions 
plus précises permettant de les décliner.

Il semble donc approprié de revenir aujourd’hui aux instruments clas-
siques du droit international en matière de sûreté nucléaire. L’on s’assure-
rait ainsi d’une évolution de la CSN qui se traduirait par la mise en œuvre 
d’une convention-cadre. Elle en aura les attributs en maintenant la souplesse 
et le consensualisme souhaités, en ouvrant les champs du «possible» vers des 
conventions plus spécifiques nées de l’évolution des connaissances scienti-
fiques et techniques au fil du temps, en intégrant celles déjà existantes avec 
notamment en prime une unification du champ de la responsabilité civile nu-
cléaire et enfin en assurant au droit nucléaire une cohérence et une simplicité 
nécessaire à sa compréhension.

L’éclatement et le foisonnement normatif que l’on note en droit nucléaire 
ne permettent ni de saisir la portée du risque nucléaire qui ne peut être cir-
conscrit dans les limites territoriales des Etats ni de le cerner. Or, selon le vœu 
exprimé par Montesquieu: «Il est essentiel que les paroles de la loi réveillent 
chez tous les hommes les mêmes idées» 92. Le droit nucléaire n’échappe pas à 
cette règle malgré la diversité des pratiques juridiques et les intérêts écono-
miques souvent divergents qui rendent difficile l’émergence de normes juri-
diques contraignantes et acceptées par l’ensemble de la communauté interna-
tionale.

 91 Kiss (A. Ch.), «Les traités-cadres: une technique juridique caractéristique du droit inter-
national de l’environnement», op. cit., p. 793.

 92 Montesquieu, De l’Esprit des Lois, Livre XXIX, chap. XVI.



307

Les déchets radioactifs:  
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Par Laurence Chabanne-Pouzynin 1

La gestion des déchets, en général, a toujours été à l’aune de la réglemen-
tation environnementale, un sujet de toutes les attentions mais aussi de ten-
sions. La gestion des déchets radioactifs n’échappe pas à la règle et concentre, 
parfois de façon irrationnelle, la grande majorité des craintes vis-à-vis de l’in-
dustrie nucléaire.

La première difficulté consiste à définir les déchets radioactifs, ce qui sou-
lève encore des interrogations au regard de la jurisprudence sur cette théma-
tique et des réactions des parties prenantes (1.).

Une des autres composantes du débat relatif aux déchets radioactifs, est 
la capacité des différents protagonistes à assurer une gestion pérenne des dé-
chets radioactifs dans des conditions optimales en matière de sûreté nucléaire. 
Cela se traduit par l’acceptabilité des solutions de gestion par le public (2.).

���/¶pYROXWLRQ�GH�OD�Gp¿QLWLRQ�GHV�GpFKHWV�UDGLRDFWLIV
Force est de constater que si les déchets radioactifs ont toujours fait l’objet 

d’une attention particulière, ont suscité des prises de position et ont souvent 
été prétexte à débat, ils ont tardé à être définis réglementairement (1.1) alors 
que leurs caractéristiques techniques faisaient plutôt consensus (1.2).

 1 Laurence CHABANNE-POUZYNIN est membre du Conseil d’administration de la Section 
française de l’AIDN, chargée d’enseignement dans le cadre du Master II « Droit et Gouvernance 
des Energies » à la Faculté de droit d’Aix en Provence, Université Aix-Marseille III et dirige ac-
tuellement les travaux de thèses de deux doctorants.

Docteur en Droit. Directeur Juridique Droit Public, Nucléaire et de l’Environnement. 
AREVA: laurence.chabanne-pouzynin@areva.com, Tour AREVA – 1, Place Jean Millier 

92400 Courbevoie
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�����'HV�Gp¿QLWLRQV�UpJOHPHQWDLUHV�TXL�IRQW�VRXYHQW�GpEDW

Alors que la définition des déchets radioactifs apparaît rapidement dans 
la réglementation internationale (1.1.1), il faudra attendre 2006 pour qu’elle 
soit introduite dans la réglementation française (1.1.2), le temps d’alimenter 
les craintes du public.

�������$X�QLYHDX�LQWHUQDWLRQDO�HW�FRPPXQDXWDLUH

Au préalable, il convient de noter que le Traité instituant la Communau-
té européenne de l’énergie atomique du 25 mars 1957, dit Traité Euratom, ne 
donne pas de définition des déchets radioactifs.

La directive 92/3/Euratom du Conseil du 3 février 1992 relative à la sur-
veillance et au contrôle des déchets radioactifs entre Etats membres ainsi qu’à 
l’entrée et à la sortie de la Communauté entend par déchets radioactifs «toute 
matière contenant des radionucléides ou contaminée par des radionucléides 
et pour laquelle aucune utilisation n’est prévue» 2.

La Convention commune sur la sûreté de la gestion du combustible usé et 
la sûreté de la gestion des déchets radioactifs 3, dite «Convention commune» 
conclue sous l’égide de l’AIEA a été signée à Vienne le 5 septembre 1997 et ap-
prouvée par la France en mars 2000 4. Elle est entrée en vigueur en France le 
18 juin 2001 5. La Convention commune définit les déchets radioactifs comme 
«des matières radioactives sous forme gazeuse, liquide ou solide pour les-
quelles aucune utilisation ultérieure n’est prévue par la Partie contractante ou 
par une personne physique ou morale dont la décision est acceptée par la par-
tie contractante et qui sont contrôlées en tant que déchets radioactifs par un 
organisme de réglementation conformément au cadre législatif et réglemen-
taire de la Partie contractante » (art. 2 c). Elle distingue les déchets radioac-
tifs du combustible usé qu’elle définit comme «�GX�FRPEXVWLEOH�QXFOpDLUH�TXL�
D�pWp�LUUDGLp�GDQV�OH�F°XU�G¶XQ�UpDFWHXU�HW�TXL�HQ�D�pWp�GpILQLWLYHPHQW�UHWL-
Upª (art. 2 b).

Ces définitions sont reprises dans la directive 2006/117/Euratom du 
Conseil du 20 novembre 2006 relative à la surveillance et au contrôle des 
transferts de déchets radioactifs et de combustible nucléaire usé 6 qui a abro-

 2 Directive 92/3/Euratom du 3 février 1992 relative à la surveillance et au contrôle des trans-
ferts de déchets radioactifs entre Etats membres ainsi qu’à l’entrée et à la sortie de la Communau-
Wp��-RXUQDO�RI¿FLHO�GHV�&RPPXQDXWpV�HXURSpHQQHV�GX��HU�IpYULHU�������DEURJpH��DYHF�HIIHW�DX����
décembre 2008, par la directive 2006/117/Euratom

 3�$X����GpFHPEUH����������SDUWLHV�FRQWUDFWDQWHV�DYDLHQW�UDWL¿p�OD�&RQYHQWLRQ�FRPPXQH
 4 Loi nº 2000-174 du 2 mars 2000 autorisant l’approbation de la convention commune sur 

la sûreté de la gestion du combustible usé et sur la sûreté de la gestion des déchets radioactifs, 
-RXUQDO�RI¿FLHO�GX���PDUV�����

 5 Décret nº 2001-1053 du 5 novembre 2001 portant publication de la convention commune, 
-RXUQDO�RI¿FLHO�GX����QRYHPEUH�����

 6�-RXUQDO�RI¿FLHO�GH�O¶8QLRQ�HXURSpHQQH�GX���GpFHPEUH�����
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gé la directive 92/3/Euratom. La directive 2006/117/Euratom définit donc 
les déchets radioactifs comme «des matières radioactives sous forme gazeuse, 
liquide ou solide pour lesquelles aucune utilisation ultérieure n’est prévue» 
(art. 5-1). La définition du combustible usé est toutefois complétée car il s’agit 
certes «du combustible nucléaire qui a été irradié dans le cœur d’un réacteur 
et qui en a été définitivement retiré» mais il est ajouté que le combustible usé 
«peut soit être considéré comme une ressource utilisable susceptible d’être re-
traitée soit être destiné à un stockage définitif final sans qu’il soit prévu d’utili-
sation ultérieure et traité comme un déchet radioactif» (art. 5-2).

La directive 2011/70/Euratom du Conseil du 19 juillet 2011 établissant 
un cadre communautaire pour la gestion responsable et sûre du combustible 
usé et des déchets radioactifs 7 va un peu plus loin dans la définition du dé-
chet radioactif en considérant qu’il s’agit d’une «substance radioactive sous 
forme gazeuse, liquide ou solide pour laquelle aucune utilisation ultérieure 
n’est prévue ou envisagée» (art. 3-7). L’utilisation n’est plus seulement «pré-
vue», elle peut être également «envisagée». Quant à la définition du combus-
tible usé, elle est quasi identique à celle de la directive 2006/117/Euratom car 
il est question de «combustible nucléaire irradié dans le cœur d’un réacteur et 
qui en a été définitivement retiré» et «le combustible usé peut soit être consi-
déré comme une ressource valorisable qui peut être retraitée, soit être destiné 
au stockage s’il est considéré comme un déchet radioactif» (art. 3-11). Si l’op-
tion du retraitement est envisagée par un Etat membre, comme c’est le cas en 
France, le combustible usé est clairement considéré comme une ressource va-
lorisable.

�������$X�QLYHDX�QDWLRQDO

En France, les déchets radioactifs ont été définis tardivement. Avant 
2006, les déchets radioactifs «suivaient» la définition classique des déchets 
au sens du Code de l’environnement qui considère qu’est déchet «tout résidu 
d’un processus de production, de transformation ou d’utilisation, toute subs-
tance, matériau, produit ou plus généralement tout bien meuble abandonné 
ou que son détenteur destine à l’abandon» 8.

La loi du 30 décembre 1991 relative aux recherches sur la gestion des dé-
chets radioactifs 9, dite loi Bataille, est un acte législatif majeur pour la mise en 
place d’une politique de gestion à long terme des déchets radioactifs de haute 
activité et à vie longue. Un délai de 15 ans est accordé au Gouvernement pour 
réfléchir à la création d’un centre de stockage des déchets HA-VL. Cette loi 

 7�-RXUQDO�RI¿FLHO�GH�O¶8QLRQ�HXURSpHQQH�GX���DR�W�����
 8 Ancien article L. 541-1 du Code de l’environnement issu de la loi nº 75-633 du 15 juillet 1975 

relative à l’élimination des déchets et à la récupération des matériaux
 9 Loi nº 91-1381 du 30 décembre 1991 relative aux recherches sur la gestion des déchets 

UDGLRDFWLIV��-RXUQDO�RI¿FLHO�GX��HU�MDQYLHU�����
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de 1991 est surtout connue pour avoir posé le principe d’interdiction de stoc-
kage en France de déchets radioactifs étrangers en ces termes: «le stockage 
en France de déchets radioactifs importés, même si leur retraitement a été ef-
fectué sur le territoire national, est interdit au-delà des délais techniques im-
posés par le retraitement» 10. Malheureusement, l’imprécision des termes de 
cette interdiction de stockage «au-delà des délais techniques imposés par le 
retraitement», l’absence de consensus sur les délais techniques nécessaires au 
traitement a donné lieu à des divergences d’interprétation.

Face à l’insécurité juridique ressentie par les industriels et l’insatisfaction 
exprimée par les associations, le législateur a décidé, en 2006, de préciser les 
conditions de retour des déchets issus des combustibles usés après traitement 
et de définir certains termes.

La loi nº 2006-739 du 28 juin 2006 de programme relative à la gestion 
durable des matières et des déchets radioactifs 11 dont les dispositions sont co-
difiées dans le Code de l’environnement 12, définit certaines notions. Les dé-
finitions sont proches de celles issues de la directive 96/29/Euratom du 13 
mai 1996 13 (substances radioactives) ou de la Convention commune du 5 sep-
tembre 1997 (matière radioactive, déchets radioactifs, entreposage ou stoc-
kage). La matière radioactive est définie comme «une substance radioactive 
pour laquelle une utilisation ultérieure est prévue ou envisagée, le cas échéant 
après traitement» alors que les déchets radioactifs sont «des substances ra-
dioactives pour lesquelles aucune utilisation ultérieure n’est prévue ou envi-
sagée». La définition de déchets radioactifs est plus large que celle prévue par 
la Convention commune qui prévoit que les déchets radioactifs sont des ma-
tières «pour lesquelles aucune utilisation n’est prévue». En effet, la loi prévoit 
également que l’utilisation peut simplement être envisagée. La loi reprend la 
définition de la Convention commune sur les combustibles usés en disposant 
que «le combustible nucléaire est regardé comme un combustible usé lorsque, 
après avoir été irradié dans le cœur d’un réacteur, il en est définitivement re-
tiré» 14.

Quant à l’interdiction de stockage France de déchets étrangers introduite 
en 1991, elle est bien entendu maintenue, mais redéfinie en ces termes: «Est 
interdit le stockage en France GH�GpFKHWV�UDGLRDFWLIV�HQ�SURYHQDQFH�GH�O¶pWUDQ-
JHU�DLQVL�TXH� FHOXL�GHV�GpFKHWV� UDGLRDFWLIV� LVVXV�GX� WUDLWHPHQW�GH� FRPEXV-

 10�$UWLFOH���GH�OD�ORL�GX����GpFHPEUH�������SUpFLWpH��FRGL¿p�GDQV�O¶DQFLHQ�DUWLFOH�/��������GX�
Code de l’environnement (avant 2006)

 11�-RXUQDO�RI¿FLHO�GX����MXLQ�����
 12�/RL�Q�����������GX����MXLQ������FRGL¿pH�GDQV�OH�&RGH�GH�O¶HQYLURQQHPHQW�SDU�O¶RUGRQ-

nance nº 2012-6 du 5 janvier 2012
 13�'LUHFWLYH�������(XUDWRP�GX�&RQVHLO�GX����PDL������¿[DQW�OHV�QRUPHV�GH�EDVH�UHODWLYHV�j�

la protection sanitaire de la population et des travailleurs contre les dangers résultant des rayon-
nements ionisants, abrogée par la directive 2013/59/Euratom du Conseil du 5 décembre 2013

 14 Article L. 542-1-1 du Code de l’environnement
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WLEOHV�XVpV�HW�GH�GpFKHWV�UDGLRDFWLIV�SURYHQDQW�GH�O¶pWUDQJHUª 15. Et pour évi-
ter toute contestation, le législateur a prévu que dorénavant l’introduction de 
combustibles usés ou de déchets radioactifs en France se ferait dans le cadre 
d’accords intergouvernementaux. Cet accord intergouvernemental entend en-
cadrer précisément la venue sur le territoire national de ces substances ; il doit 
en effet prévoir les périodes prévisionnelles de réception et de traitement de 
ces substances et envisager s’il y a lieu les perspectives d’utilisation ultérieure 
des matières radioactives séparées lors du traitement 16. Plusieurs accords in-
tergouvernementaux sont intervenus à ce jour entre la France et l’Italie, l’Alle-
magne, les Pays-Bas et la Belgique.

Le législateur pensait avoir donné des définitions claires et créé un cadre 
juridique clair pour l’activité de traitement des substances radioactives étran-
gères. Cela n’était vraisemblablement pas le cas pour l’association Greenpeace 
France qui demanda au Conseil d’Etat 17 le 6 mai 2008 d’annuler le décret nº 
2008-209 du 3 mars 2008 relatif aux procédures applicables au traitement 
des combustibles usés et des déchets radioactifs provenant de l’étranger 18. 
L’association requérante soulevait trois moyens:

— la violation de l’article 2 de la directive 92/3/Euratom du Conseil du 3 
février 1992 car la définition des déchets radioactifs dans la directive �©WRXWH�
PDWLqUH� FRQWHQDQW�GHV� UDGLRQXFOpLGHV� RX� FRQWDPLQpH�SDU�GHV� UDGLRQXFOpL-
GHV�HW�SRXU�ODTXHOOH�DXFXQH�XWLOLVDWLRQ�Q¶HVW�SUpYXHª� diffère de celle retenue 
en droit français �©VXEVWDQFHV�UDGLRDFWLYHV�SRXU�OHVTXHOOHV�DXFXQH�XWLOLVDWLRQ�
XOWpULHXUH�Q¶HVW�SUpYXH�RX�HQYLVDJpHª� ;

— la violation de l’article L. 542-1-1 du Code de l’environnement car le dé-
cret précité du 3 mars 2008 introduit la notion de matières valorisables qui 
n’existe pas dans la loi (qui définit les matières radioactives) et crée ainsi une 
nouvelle catégorie juridique ;

— la violation de l’article L. 542-2 du Code de l’environnement dans la me-
sure où les déchets occasionnés par le seul usage des installations de l’exploi-
tant sont exclus du calcul du bilan des activités et des masses à réexpédier.

Dans un arrêt du 30 mars 2010, le Conseil d’Etat rejette les différents mo-
yens de l’association requérante aux motifs suivants :

— la définition des déchets radioactifs donnée par la loi du 28 juin 2006 
codifiée est conforme à la directive de 1992 ;

— les matières valorisables correspondent à des matières radioactives qui 
échappent à la qualification de déchets radioactifs et ainsi à l’obligation de 

 15 Article L. 542-2 du Code de l’environnement issu de l’article 8 de la loi nº 2006-739 du 
28 juin 2006

 16 Article L. 542-2-1 du Code de l’environnement issu de la loi nº 2006-739 du 28 juin 2006
 17 Article Laurence Chabanne-Pouzynin, «L’arrêt du Conseil d’Etat du 30 juin 2010, Asso-

ciation Greenpeace France (nº315980)», Droit nucléaire, Démocratie et nucléaire, Université de 
Nîmes, Presses universitaires d’Aix-Marseille, 2014

 18�-RXUQDO�RI¿FLHO�GX���PDUV�����
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réexpédition s’il existe pour ces matières des perspectives d’utilisation ulté-
rieure indiquées par les accords intergouvernementaux;

— l’interdiction de stockage en France des déchets radioactifs issus du trai-
tement de combustibles usés et de déchets radioactifs provenant de l’étranger 
ne concerne que les déchets directement issus des substances ayant fait l’ob-
jet de ce traitement et non les déchets technologiques qui résultent de l’utili-
sation, par l’exploitant de ses propres installations de traitement.

Si la définition des déchets radioactifs est aujourd’hui «stabilisée», il 
convient cependant de noter que la requalification d’une «matière radioac-
tive» en «déchet radioactif» est toujours possible en vertu du Plan national 
de gestion des matières et des déchets radioactifs (PNGMDR) 19. A ce titre, 
chaque détenteur de matière radioactive est tenu de produire périodiquement 
les études nécessaires justifiant d’un usage prévu ou envisagé. Et l’autorité ad-
ministrative peut requalifier ces matières en déchets radioactifs.

�����'HV�FDUDFWpULVWLTXHV�WHFKQLTXHV�TXL�IRQW�FRQVHQVXV

La notion de «déchets radioactifs» repose avant tout sur un socle tech-
nique. En France, les déchets radioactifs sont classés en fonction de deux cri-
tères techniques, d’une part leur niveau d’activité et d’autre part leur période 
radioactive. Cette classification des déchets radioactifs joue un rôle fonda-
mental, dans la mesure où elle préfigure l’orientation des déchets radioactifs 
vers des différentes filières de gestion appropriées (1.2.1).

Par ailleurs, des critères techniques ont également été retenus par la régle-
mentation internationale, pour autoriser la «sortie» de certains déchets pré-
sentant une activité très faible, du régime des déchets radioactifs. Cette pra-
tique est appelée la «libération» des déchets radioactifs (1.2.2.).

�������/D�FODVVL¿FDWLRQ�GHV�GpFKHWV�UDGLRDFWLIV

Il existe une importante hétérogénéité de déchets radioactifs en fonction 
de leur origine (industrielle, médicale, recherche…) et de leurs caractéris-
tiques physico-chimiques intrinsèques.

Afin d’organiser et de rationaliser la gestion des déchets radioactifs, 
l’Agence Internationale de l’Energie Atomique (AIEA) a mis en place, dès les 
années 70, une classification des déchets radioactifs 20. Cette classification re-
posait alors sur un unique critère technique, l’activité des déchets, et compre-
nait 3 catégories (haute activité, moyenne activité, et faible activité). Ce n’est 

 19 Article 9 du décret nº 2013-1304 du 27 décembre 2013 pris pour l’application de l’article 
L. 542-1-2 du code de l’environnement et établissant les prescriptions du Plan national de gestion 
GHV�PDWLqUHV�HW�GHV�GpFKHWV�UDGLRDFWLIV��-RXUQDO�RI¿FLHO�GX����GpFHPEUH�����

 20 AEIA, «Standardization of Radioactive Waste Categories», 7HFKQLFDO�5HSRUWV�6HULHV Nº 
101, Vienna, 1970,
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que plus de vingt ans plus tard que la période radioactive fut associée à l’acti-
vité par l’AIEA, afin de classer les déchets radioactifs 21.

Ces deux critères techniques (activité et période radiologique) sont encore, 
à ce jour, utilisés par l’AIEA pour classer les déchets radioactifs en six catégo-
ries, à savoir les déchets exemptés (EW), les déchets à très courte durée de vie 
(VSLW), les déchets à très faible activité (VLLW), les déchets de faible activi-
té (LLW), les déchets de moyenne activité (ILW) et enfin les déchets de haute 
activité (HLW) 22. Ces différentes catégories de déchets prennent en compte 
à la fois le niveau de radioactivité et la période des radioéléments contenus 
dans les déchets, le principe retenu pour classer ces déchets étant celui du 
degré de confinement et d’isolement nécessaire pour garantir leur sûreté à 
long terme. Toutefois, les textes de l’AIEA n’étant pas juridiquement contrai-
gnants, chaque pays est libre de déterminer les critères qu’il entend retenir 
pour classer les déchets radioactifs.

La classification française des déchets radioactifs repose sur deux para-
mètres: le niveau de radioactivité (très faible activité, faible activité, moyenne 
activité et haute activité) et la période radioactive 23 (vie très courte avec une 
période inférieure à 100 jours, vie courte avec une période inférieure ou égale 
à 31 ans et enfin vie longue avec une période supérieure à 31 ans).

L’Inventaire national des matières et déchets radioactifs 24 de l’Agence na-
tionale pour la gestion des déchets radioactifs (ANDRA) classe les déchets ra-
dioactifs en six catégories, très proches de celles utilisées par l’AIEA, à savoir :

— les déchets de haute activité (HA) principalement constitués de colis 
de déchets vitrifiés issus des combustibles usés après traitement dans l’usine 
AREVA de La Hague, dans le Cotentin. Ces déchets vitrifiés composés de pro-
duits de fission et d’actinides mineurs résultent des opérations de traitement 
des combustibles usés. Le traitement des combustibles usés consiste en l’es-
pèce à les dissoudre dans une solution chimique pour séparer l’uranium et le 
plutonium qui sont des matières valorisables, des résidus non réutilisables. 
Ces colis concentrent la grande majorité des radionucléides. Fin 2010, les dé-
chets HA représentaient 2 700 m3, soit 0,2 % du volume total des déchets ra-
dioactifs français déjà produits et 96 % de la radioactivité totale des déchets 
radioactifs français.

— les déchets de moyenne activité à vie longue (MA-VL) issus principale-
ment des opérations de traitement des combustibles usés. Il s’agit de déchets 
de structure métallique (gaines, coques et embouts) résultant des opérations 

 21� $,($�� ©&ODVVL¿FDWLRQ� RI�5DGLRDFWLYH�:DVWHª��6DIHW\�*XLGH, Safety Series Nº 111-G-1.1, 
Vienna, 1994,

 22� $,($�� ³&ODVVL¿FDWLRQ� RI� 5DGLRDFWLYH�:DVWH´�� *HQHUDO� 6DIHW\�*XLGH�� Q��*6*���� 9LHQQD��
2009, p. 48

 23�/D�SpULRGH�UDGLRDFWLYH�TXDQWL¿H�OH�WHPSV�DX�ERXW�GXTXHO�O¶DFWLYLWp�LQLWLDOH�G¶XQH�TXDQWLWp�
d’un radionucléide donné est divisée par deux

 24 Inventaire national des matières et déchets radioactifs 2012 disponible sur le site www.
andra.fr
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de cisaillage des combustibles usés mais également de déchets technologiques 
(outils usagés, équipements…) et de déchets issus du traitement des effluents 
(boues bituminées). Fin 2010, les déchets MA-VL représentaient 40 000 m3, 
c’est-à-dire 3 % du volume total des déchets radioactifs français déjà produits 
et 4 % de la radioactivité des déchets radioactifs français.

— les déchets de faible activité à vie longue (FA-VL) regroupant les dé-
chets de graphite issus des premières centrales nucléaires françaises de la fi-
lière uranium naturel graphite gaz (dite filière UNGG), les déchets radifères 
contenant des radionucléides naturels à vie longue (notamment du radium et/
ou du thorium) mais aussi des sources scellées usagées. Fin 2010, avec 87 000 
m3, les déchets FA-VL constituaient 7 % du volume total des déchets radioac-
tifs français déjà produits et 0,01 % de la radioactivité totale des déchets ra-
dioactifs français.

— les déchets de faible et moyenne activité à vie courte (FMA-VC) corres-
pondant à des déchets issus de l’exploitation (traitement des effluents liquides 
ou gazeux), de la maintenance (vêtements, outils, gants, filtres…), du déman-
tèlement des centrales nucléaires et des installations du cycle du combustibles 
ainsi que des activités de recherche biologique ou universitaire. Avec un vo-
lume estimé en 2010 à 830 000 m3, les déchets FMA-VC concentrent 63 % 
du volume total des déchets radioactifs français déjà produits, mais seulement 
0,02 % de la radioactivité totale des déchets radioactifs français.

— les déchets de très faible activité (TFA) liés en grande majorité au fonc-
tionnement, à la maintenance et au démantèlement des installations nu-
cléaires (bétons, gravats, terres, déchets métalliques ou non). Avec 360 000 
m3, les déchets TFA représentent 27 % du volume total des déchets radioac-
tifs français déjà produits et moins de 0,01 % de la radioactivité totale des dé-
chets radioactifs français.

— les déchets à vie très courte (VTC) produits dans le domaine médical, 
compte tenu de leur décroissance radioactive (inférieure à 100 jours), ont vo-
cation à rejoindre des filières non spécifiquement autorisées pour les déchets 
radioactifs.

Dans le cadre d’une approche par filière de gestion, les déchets radioac-
tifs français sont orientés, en fonction de leur classification, vers un centre de 
stockage approprié. Il existe à l’heure actuelle trois centres de stockage de sur-
face de déchets radioactifs en France, exploités et surveillés par l’ANDRA, à 
savoir:

— le Centre de stockage de La Manche (CSM), premier centre français de 
stockage de déchets radioactifs ouvert en 1969 25 dans la commune de Digue-
ville, près de Cherbourg. Après 25 ans d’exploitation (le dernier colis a été ré-
ceptionné en 1994), le site où sont stockés plus de 527 000 m3 de déchets, a 

 25 Décret du 19 juin 1969 autorisant la création d’une installation pour le stockage de déchets 
UDGLRDFWLIV�VROLGHV��-RXUQDO�RI¿FLHO�GX����MXLQ�����
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été recouvert de plusieurs couches de matériaux et fait l’objet d’une surveil-
lance régulière depuis 2003 pour environ 300 ans 26 ;

— le Centre de stockage pour les déchets de faible et moyenne activité à 
vie courte (FMA-VC) créé en 1992 27 sur la commune de Soulaines-Dhuys dans 
l’Aube conçu pour accueillir 1 million de m3 de déchets et sur lequel étaient 
déjà stockés fin 2011 un peu plus de 255 000 m3 ; et enfin

— le Centre de stockage pour les déchets de très faible activité (TFA) créé 
en 2003 28 sur la commune de Morvilliers dans l’Aube et qui fin 2011 stockait 
déjà plus du tiers de la capacité totale envisagée de 650 000 m3.

Si la classification française des déchets radioactifs reprend les critères 
techniques adoptés par l’AIEA, elle s’en éloigne cependant dans la mesure où 
elle ne prévoit pas de seuils de libération des déchets radioactifs.

�������/D�OLEpUDWLRQ�GHV�GpFKHWV�UDGLRDFWLIV

Le «seuil de libération» est «le seuil d’activité en-dessous duquel il serait 
possible de considérer qu’un déchet très faiblement actif provenant d’une ins-
tallation nucléaire pourrait être géré dans une filière conventionnelle sans exi-
gence de traçabilité» 29. La réglementation française est caractérisée par l’ab-
sence de seuil de libération.

A l’inverse de certains pays qui mettent en œuvre des seuils de libération, 
exprimés en activité massique (Bq/g), soit universels quel que soit le maté-
riau, son origine et sa destination, soit dépendant du matériau, de son origine 
et de la destination, la France a développé une approche différente. La France 
a fixé le principe suivant: tout matériau entrant dans le cadre de la réglemen-
tation des usages de la radioactivité (c’est-à-dire dans le cadre d’une activité 
nucléaire au sens de la réglementation) doit être considéré comme radioactif, 
à partir du moment où il est susceptible d’avoir été mis en contact avec de la 
contamination radioactive ou d’avoir été activé par du rayonnement.

La doctrine française ne retient donc pas de libération inconditionnelle 
des déchets de très faible activité (TFA) sur la base de seuils universels. Ils 
doivent donc être gérés de façon spécifique et traités ou éliminés dans des ins-
tallations dédiées.

 26 Décret nº 2003-30 du 10 janvier 2003 autorisant l’Agence nationale pour la gestion des 
GpFKHWV�UDGLRDFWLIV��$1'5$��j�PRGL¿HU��SRXU�SDVVDJH�HQ�SKDVH�GH�VXUYHLOODQFH��OH�FHQWUH�GH�VWRF-
kage de déchets radioactifs de la Manche (installation nucléaire de base nº 66), situé sur le terri-
WRLUH�GH�OD�FRPPXQH�GH�'LJXHYLOOH��0DQFKH���-RXUQDO�RI¿FLHO�GX����MDQYLHU�����

 27 Décret du 4 septembre 1989 autorisant le Commissariat à l’énergie atomique (Agence 
nationale pour la gestion des déchets radioactifs) à créer, sur le territoire des communes de Sou-
laines-Dhuys et de La Ville-aux-Bois (Aube), une installation de stockage de déchets radioactifs, 
-RXUQDO�RI¿FLHO�GX���VHSWHPEUH�����

 28�$UUrWp�SUpIHFWRUDO�GX�3UpIHW�GH�O¶$XEH�Q����������GX����MXLQ������PRGL¿p
 29 Rapport de l’ASN sur l’état de la sûreté nucléaire et de la radioprotection en France en 

2013, p. 477
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La réglementation française en matière de santé publique a posé le prin-
cipe d’interdiction de l’utilisation, pour la fabrication des biens de consomma-
tion et des produits de construction, des matériaux et des déchets provenant 
d’une activité nucléaire, lorsque ceux-ci sont contaminés ou susceptibles de 
l’être par des radionucléides du fait de cette activité 30. Cette interdiction peut 
cependant faire l’objet de dérogation 31.

La position de la France est donc plus restrictive que les recommandations 
internationales ou européennes en matière de radioprotection.

L’AIEA 32 et la Commission européenne ont en effet émis des recomman-
dations concernant les modalités de libération des matériaux très faiblement 
contaminés par des radionucléides.

Le Groupe de travail de l’Agence de l’OCDE pour l’énergie nucléaire (AEN) 
sur le déclassement et le démantèlement (WPDD) qui réunit outre des experts 
des organisations nationales des représentants de la Commission européenne 
et de l’AIEA, reprend dans ses travaux sur la libération des matériaux et des 
bâtiments radioactifs 33 la notion de libération de l’AIEA. Et rappelle que cette 
notion de libération est définie par l’AIEA comme étant la soustraction de ma-
tières radioactives ou d’objets radioactifs associés à des pratiques autorisées à 
tout contrôle réglementaire ultérieur de l’organisme de réglementation à des 
fins de radioprotection. Il s’en infère que des déchets «libérés» peuvent être 
traités comme des déchets normaux et que matériaux «libérés» peuvent être 
réutilisés ou recyclés. La libération peut toutefois être «conditionnelle» (e.g. 
réutilisation des ferrailles limitée à la fusion).

Ces organisations préconisent l’utilisation de seuils de libération basés sur 
les critères dosimétriques suivants: dose individuelle maximale de 10 µSv/an 
et dose collective maximale de 1 homme.Sv/an. Des seuils de libération déri-
vés de ces critères de dose sont établis en s’appuyant sur des scénarios spéci-
fiques (en activité massique - Bq/g - ou surfacique - Bq/cm2) dépendant des 
radionucléides, du type de matériaux et de sa destination.

Au niveau européen, les recommandations du Groupe d’experts instauré 
par l’article 31 du Traité EURATOM 34 publiées dans la série «Radiation pro-

 30 Article R. 1333-3 du Code de la santé publique
 31 Article R. 1333-4 du Code de la santé publique
 32 IAEA, “Principles for the exemption of radiation sources and practices from regulatory 

FRQWURO´��6DIHW\�6HULHV�Q�����9LHQQD�����
,$($��³$SSOLFDWLRQ�RI�WKH�FRQFHSWV�RI�H[FOXVLRQ��H[HPSWLRQ�DQG�FOHDUDQFH´��$SSOLFDWLRQ�GHV�

notions d’exclusion, d’exemption et de libération), Collection Normes de sûreté Nº RS-G-1.7, 
Vienne, 2004

 33 «Libération des matériaux et bâtiments radioactifs du contrôle réglementaire», Rapport 
de synthèse, OCDE 2008, NEA nº 6404

 34 L’article 31 du Traité EURATOM prévoit que les normes de base relatives à la protection 
sanitaire de la population et des travailleurs contre les dangers résultant des radiations ionisantes 
sont élaborées par la Commission après avis d’un groupe de personnalités désignées par le Comité 
VFLHQWL¿TXH�HW�WHFKQLTXH�SDUPL�OHV�H[SHUWV�VFLHQWL¿TXHV�GHV�(WDWV�PHPEUHV
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tection» 35 de la Commission européenne, vont dans le sens d’une libération 
des déchets radioactifs.

Cette procédure de libération a été inscrite dans la directive 96/29/Eura-
tom du 13 mai 1996, dite directive «normes de base» qui prévoit que «l’élimi-
nation, le recyclage ou la réutilisation de telles substances ou matières peuvent 
être dispensés du respect des exigences de la présente directive pour autant 
qu’ils respectent les seuils de libération fixés par les autorités compétentes 
nationales» 36. Cette directive a été récemment abrogée avec effet au 6 février 
2018 par la directive 2013/59/Euratom du Conseil du 5 décembre 2013 37. La 
directive 2013/59/Euratom rappelle à ce propos qu’«il est utile d’avoir les 
mêmes valeurs de concentration d’activité, tant pour exempter des pratiques 
du contrôle réglementaire que pour libérer des matières issues de pratiques 
autorisées» (considérant 37). «/HV�PDWLqUHV�GHVWLQpHV�j�rWUH�pOLPLQpHV��UHF\-
FOpHV�RX�UpXWLOLVpHV�SHXYHQW�rWUH�H[HPSWpHV�GX�FRQWU{OH�UpJOHPHQWDLUH�VL�OHV�
FRQFHQWUDWLRQV�G¶DFWLYLWp�>«@�UHVSHFWHQW�OHV�VHXLOV�GH�OLEpUDWLRQ�VSpFLILTXHV�HW�
OHV�GLVSRVLWLRQV�FRQQH[HV�DSSOLFDEOHV�j�FHUWDLQHV�PDWLqUHV�RX�DX[�PDWLqUHV�LV-
VXHV�GH�FHUWDLQV�W\SHV�GH�SUDWLTXHVª (§ 2. de l’art. 30). Chaque législation na-
tionale fixe ensuite ses seuils de libération spécifiques sur la base de critères 
généraux d’exemption ou de libération fixés par la directive (annexe VII) en 
tenant compte des recommandations techniques fournies par la Commu-
nauté.

Dans la mesure où la réglementation française, comme indiqué précédem-
ment, ne prévoit pas de libération des déchets sur la base de seuils universels 
comme dans la majorité des pays, les déchets TFA qui proviennent essentiel-
lement du démantèlement des installations et dans une moindre mesure des 
déchets d’exploitation des installations nucléaires, ont vocation à être stoc-
kés dans un centre dédié à ce type de déchets. Cette spécificité française pose 
un vrai problème de cohérence vis-à-vis d’autres pays européens qui, eux, 
mettent en œuvre des seuils de libération universels 38.

Toutefois, au regard des prévisions sur le volume total des déchets TFA à 
l’issue du démantèlement du parc électronucléaire français actuel (1 300 000 
m3 à la fin 2030 39) et la saturation des sites de stockage de déchets radioactifs 

 35 «Radiation protection 89 – Recommended radiological protection criteria for the recy-
cling of metals from the dismantling of nuclear installations», 1998 and “Radiation protection 
113 – Recommended radiological protection criteria for the clearance of buildings and building 
UXEEOH�IURP�WKH�GLVPDQWOLQJ�RI�QXFOHDU�LQVWDOODWLRQV´��������5HFRPPHQGDWLRQV�RI�WKH�JURXS�RI�
experts set up under the terms of Article 31 of the Euratom Treaty, European Commission

 36 Article 5 de la directive 96/29/Euratom du Conseil du 13 mai 1996
 37�'LUHFWLYH���������(XUDWRP�GX�&RQVHLO�GX���GpFHPEUH������¿[DQW�OHV�QRUPHV�GH�EDVH�UH-

latives à la protection sanitaire contre les dangers résultant de l’exposition aux rayonnements io-
nisants et abrogeant les directives 89/618/Euratom, 90/641/Euratom, 96/29/Euratom, 97/43/
(XUDWRP�HW����������(XUDWRP��-RXUQDO�RI¿FLHO�GH�O¶8QLRQ�HXURSpHQQH�GX����MDQYLHU�����

 38 Plan national de gestion des matières et des déchets radioactifs, PNGMDR 2007-2009 et 
PNGMDR 2013-2015

 39 Inventaire national des déchets et matières radioactifs, ANDRA 2012
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de très faible activité (la capacité de stockage autorisée au centre de stockage 
TFA de l’Aube est de 650 000 m3), certaines voix commencent à s’élever timi-
dement. Dans un rapport d’information sur la gestion des matières et des dé-
chets radioactifs, déposé à l’Assemblée nationale en février 2013 40, les dépu-
tés estimaient qu’il serait «souhaitable que puisse aujourd’hui s’engager une 
réflexion prudente sur l’introduction d’un tel seuil en France»� tout en ajou-
tant aussitôt que l’application d’un seuil de libération présente néanmoins des 
coûts et des risques induits. Dans l’hypothèse d’une libération incondition-
nelle, le constat de la non-contamination de certains déchets issus de la fi-
lière nucléaire aboutirait à leur déclassement en déchets conventionnels. Or, 
cela ne semble «ni possible, ni souhaitable» pour les deux rapporteurs pour 
les quatre raison suivantes: réticence voire hostilité probables d’une fraction 
importante de l’opinion publique, question de l’innocuité ou de la dangerosi-
té d’une exposition aux «faibles doses» toujours pas tranchée au plan scienti-
fique, risque de porter atteinte à l’image des filières conventionnelles de trai-
tement des déchets en charge d’un tel recyclage et enfin risque de perte de 
crédibilité en cas d’erreur d’orientation des flux de matières. La réflexion doit 
donc très clairement être envisagée dans le cadre d’une hypothèse de libéra-
tion conditionnelle, c’est-à-dire «une réutilisation sans contrainte au sein de 
la filière nucléaire de matières pour lesquelles la démonstration a été apportée 
qu’elles ne sont pas plus radioactives que la matière issue de filières conven-
tionnelles (matériau neuf ou recyclé».

���/D�FDSDFLWp�j�DVVXUHU�XQH�JHVWLRQ�j�ORQJ�WHUPH�HW�V�UH� 
GHV�GpFKHWV�UDGLRDFWLIV

La sûreté nucléaire ne se limite pas aux seules installations du cycle du nu-
cléaire et aux centrales nucléaires. Elle concerne également celle des déchets 
radioactifs qui doivent être gérés d’une manière sûre et durable au regard de 
leurs propriétés intrinsèques (2.1).

La sûreté de la gestion durable des déchets haute activité à vie longue 
passe de plus en plus par l’acceptation de ce dispositif par le public (2.2).

�����/HV�GLVSRVLWLIV�GH�JHVWLRQ�j�ORQJ�WHUPH�GHV�GpFKHWV�UDGLRDFWLIV�
WHFKQLTXHPHQW�HQYLVDJHDEOHV

La question de la gestion des déchets radioactifs haute activité à vie longue 
(HA-VL) a conduit, très tôt, à des démarches de coopération internationale 
(2.1.2), lesquelles ont été conduites dans le respect des principes de sûreté 
(2.1.1.).

 40 Rapport d’information sur la gestion des matières et des déchets radioactifs présenté par 
Christophe Bouillon et Julien Aubert, Assemblée nationale, nº 1218, 3 février 2013
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������/H�UHVSHFW�GHV�SULQFLSHV�GH�V�UHWp

La Convention commune de 1997, conclue sous l’égide de l’AIEA, s’est 
fixée des objectifs ambitieux: atteindre un haut niveau de sûreté dans le 
monde entier en matière de gestion du combustible usé et des déchets ra-
dioactifs, mettre en place des défenses efficaces pour protéger les individus, la 
société et l’environnement «de sorte qu’il soit satisfait aux besoins et aux as-
pirations de la génération actuelle sans compromettre la capacité des généra-
tions futures de satisfaire les leurs» 41 et enfin prévenir les accidents ayant des 
conséquences radiologiques. Toujours soucieuse de faciliter l’application des 
normes internationales de sûreté et permettre ainsi l’harmonisation des ré-
glementations nationales, l’AIEA a procédé en 2006 à une mise à jour de ses 
normes de sûreté et publié les Principes fondamentaux de sûreté.

Au niveau communautaire, le Conseil a décidé la création d’un groupe de 
haut niveau pour réfléchir sur la sûreté nucléaire et la sûreté de la gestion du 
combustible usé et des déchets radioactifs. Le groupe des régulateurs euro-
péens dans le domaine de la sûreté nucléaire (ENSREG) institué en 2007 a 
créé en son sein le groupe européen de haut niveau sur la sûreté nucléaire et la 
gestion des déchets pour contribuer à la réalisation des objectifs communau-
taires dans le domaine de la gestion du combustible irradié et des déchets ra-
dioactifs.

La directive 2011/70/Euratom du Conseil du 19 juillet 2011 entend établir 
«un cadre communautaire visant à garantir la gestion responsable et sûre du 
combustible usé et des déchets radioactifs afin d’éviter d’imposer aux généra-
tions futures des contraintes excessives» 42. Le considérant 21 de la directive 
rappelle que les déchets radioactifs, y compris le combustible usé considéré 
comme déchet, doivent être confinés et isolés durablement des êtres humains 
et de la biosphère. Il ajoute qu’il est impératif de mettre notamment en place 
un stockage dans les installations appropriées qui serviront d’emplacement fi-
nal. Dès lors, «l’entreposage de déchets radioactifs, y compris à long terme, 
n’est qu’une solution provisoire qui ne saurait constituer une alternative au 
stockage».

Les lois françaises du 30 décembre 1991 et 28 juin 2006 en matière de dé-
chets radioactifs s’inscrivent très clairement dans cette démarche. Et le suivi 
de la loi du 28 juin 2006 qui est une loi de programme fait l’objet d’un pilotage 
précis par le biais d’un Plan national de gestion des matières et des déchets ra-
dioactifs (PNGMDR), régulièrement mis à jour. Le 3ème PNGMDR est actuel-
lement en vigueur pour la période 2013-2015 43.

 41 Article 1er ii) de la Convention commune du 5 septembre 1997
 42 Article 1er de la directive 2011/70/Euratom du Conseil du 19 juillet 2011
 43 Décret nº 2013-1304 du 27 décembre 2013 pris pour l’application de l’article L. 542-1-2 du 

Code de l’environnement et établissant les prescriptions du Plan national de gestion des matières 
HW�GHV�GpFKHWV�UDGLRDFWLIV��-RXUQDO�RI¿FLHO�GX����GpFHPEUH�����
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Si la sûreté est toujours en arrière-plan des dispositions prises en matière 
de gestion des déchets radioactifs, les solutions de gestion envisagées au fil du 
temps ont évolué.

������/¶RULHQWDWLRQ�YHUV�OH�VWRFNDJH�HQ�FRXFKH�JpRORJLTXH� 
�����SURIRQGH

On peut s’interroger sur la solution retenue dans un premier temps d’im-
merger les déchets radioactifs. Manifestement, la solution de l’immersion des 
déchets radioactifs était considérée comme sûre par la communauté scien-
tifique. L’AIEA recommandait que ces immersions aient lieu dans des sites 
identifiés par une autorité compétente.

Ainsi, à partir de 1946 et pendant plusieurs décennies, l’immersion a été 
retenue comme un «mode gestion» des déchets radioactifs. A partir de 1967, 
l’AEN de l’OCDE a même coordonné les collectes de déchets entre les Etats 
européens candidats en vue d’optimiser les opérations d’immersion. Ainsi, 
entre 1946 (1ère opération d’immersion réalisée par les Etats-Unis dans le Pa-
cifique Nord-Est) et 1982 (dernière opération d’immersion (hors ex-Union so-
viétique) réalisée dans l’Atlantique, plus de 14 pays ont procédé à des immer-
sions dans plus de 80 sites du Pacifique et de l’Atlantique.

Face à la montée des préoccupations de l’opinion publique, la Convention 
de Londres 44 de 1972 a interdit l’immersion des déchets haute activité, dès son 
entrée en vigueur en 1972. Cette interdiction a pris effet progressivement pour 
les déchets faible activité, jusqu’à devenir générale avec l’adoption du proto-
cole de 1996. Les sites d’immersion font désormais l’objet de surveillance, no-
tamment sous la coordination de l’AEN.

En marge de cette pratique, les organisations internationales et les dif-
férents pays producteurs de déchets radioactifs ont initié des projets de re-
cherche pour le stockage des déchets HA-VL en couche géologique profonde.

Ainsi, dès 1975, l’AIEA a entrepris des études sur le concept de stockage 
commun des déchets radioactifs, aboutissant à la publication d’un rapport de 
synthèse en 1977 45.

L’AEN s’est également dotée d’un Comité de gestion des déchets radioac-
tifs (Radioactive Waste Management Committee, RWMC). Dans un rap-
port de 1989 46, l’AEN conclut que le stockage en couche géologique profonde 
semble être la solution la plus recommandée par l’AIEA et l’AEN pour l’éva-
cuation des déchets HA-VL, au regard des exigences de sûreté et de sécurité. 
L’AEN publie également en 2008 une déclaration collective du RWMC inti-
tulée «3URJUHVVHU� VXU� OD�YRLH�GX�VWRFNDJH�JpRORJLTXH�GHV�GpFKHWV�UDGLRDF-

 44 Convention sur la prévention de la pollution des mers résultant de l’immersion de déchets.
 45 AIEA, &HQWUHV�UpJLRQDX[�GX�F\FOH�GX�FRPEXVWLEOH�QXFOpDLUH, vol. 1, rapport de synthèse, 

1977
 46 AEN, Note de synthèse nº 6, août 1989.
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WLIVª 47. Les experts de l’AEN considèrent que le stockage géologique permet 
d’assurer une «protection d’un niveau et d’une durée exceptionnels» vis-à-vis 
des déchets HA-VL et la faisabilité technique du stockage fait l’objet d’un large 
consensus au sein de la communauté scientifique.

En France, le législateur a inscrit sa réflexion dans la durée sur les moda-
lités de gestion des déchets radioactifs. Il est intervenu deux fois:

— une première fois en 1991 («loi Bataille») pour demander aux institu-
tions compétentes d’approfondir leurs recherches, dans un délai de 15 ans, se-
lon trois axes principaux: la séparation et la transmutation, l’entreposage de 
longue durée et le stockage profond ;

— une seconde fois en 2006 pour entériner le choix du stockage profond 
réversible pour la gestion à long terme des déchets MA-VL et HA, fixer des 
échéances pour sa mise en œuvre et charger l’ANDRA de poursuivre les études 
et les recherches dans le but qu’une demande d’autorisation pour l’implanta-
tion d’un centre de stockage profond puisse être instruite en 2015 et que l’ins-
tallation autorisée soit mise en service en 2025.

Au-delà des réflexions sur la faisabilité d’un tel stockage, certaines voix 
ont même lancé l’idée d’un stockage commun de déchets radioactifs. Ainsi, 
devant l’Assemblée générale des Nations Unies, le directeur général de l’AIEA, 
S. Eklund, déclarait que « OD�UHQWDELOLWp��OD�V�UHWp��OHV�JDUDQWLHV�HW�OD�SURWHF-
WLRQ�FRQWUH�OHV�GpWRXUQHPHQWV�VRQW�DXWDQW�GH�UDLVRQV�GH�SURFpGHU�HQ�FRPPXQ�
HW�VXU�XQ�SODQ�LQWHUQDWLRQDO�j�OD�SODQLILFDWLRQ��j�OD�FRQVWUXFWLRQ�HW�j�O¶H[SORL-
WDWLRQ�GHV� LQVWDOODWLRQV�GH� UHWUDLWHPHQW��GHV� VLWHV�SRXU� OH� VWRFNDJH�GHV�Gp-
FKHWV�HW��SHXW�rWUH�PrPH��GHV�XVLQHV�GH�IDEULFDWLRQ�GX�FRPEXVWLEOH». Par ail-
leurs, l’AEN a publié en 1987 une étude 48 centrée sur le stockage commun des 
déchets haute activité, visant également le combustible usé. Ce principe d’ins-
tallation commune est repris dans la directive 2011/70/Euratom du Conseil 
du 19 juillet 2011 car le considérant 33 précise que le partage d’installations 
de gestion du combustible usé et des déchets radioactifs, y compris d’instal-
lations de stockage, «peut constituer une option avantageuse, sûre et écono-
mique» lorsqu’il repose sur un accord conclu entre les Etats membres concer-
nés.

Nul besoin d’expliciter que les difficultés d’acceptation nationale des solu-
tions de gestion à long terme des déchets radioactifs sont démultipliées lors-
qu’il s’agit de projets internationaux de stockage à long terme. Il s’agit d’une 
parfaite illustration du phénomène NIMBY («Not In My Back Yard»).

 47 http://www.oecd-nea.org/rwm/reports/2008/nea6434-declaration.pdf
 48 AEN, ,QWHUQDWLRQDO�$SSURDFK�RQ�WKH�8VH�RI�5DGLRDFWLYH�:DVWH�'LVSRVDO�)DFLOLWLHV�±�$�

3UHOLPLQDU\�6WXG\�E\�DQ�1($�*URXS�RI�([SHUWV, Radioactive Waste Management Committee, 
OCDE, Paris, 1987
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�����/¶DFFHSWDELOLWp�SDU�OH�SXEOLF�GHV�GLVSRVLWLIV�GH�JHVWLRQ� 
�j�ORQJ�WHUPH

Face aux difficultés d’acceptation par le public des solutions envisagées 
pour la gestion à long terme des déchets radioactifs, la communauté interna-
tionale ainsi que les Etats nucléarisés comme la France, ont dû proposer de 
nouveaux outils permettant d’associer le public aux choix en matière de pro-
jets de stockage à long terme (2.2.1). Le débat public organisé dans le cadre du 
projet Cigéo a cependant montré la difficulté à échanger publiquement et se-
reinement sur ce type de sujet (2.2.2).

������/H�VRXKDLW�GH�IDLUH�SDUWLFLSHU�OH�SXEOLF

La Convention sur l’accès à l’information, la participation du public au 
processus décisionnel et l’accès à la justice en matière d’environnement 49 si-
gnée le 25 juin 1998 et ratifiée par la France le 8 juillet 2002, dite Convention 
d’Aarhus, rappelle aux autorités publiques que lorsqu’un processus décision-
nel touchant à l’environnement est engagé, le public concerné doit être infor-
mé efficacement en temps voulu. Le public doit disposer d’un délai suffisant 
pour participer effectivement aux travaux tout au long du processus décision-
nel et être en mesure de consulter toutes les informations présentant un inté-
rêt pour le processus décisionnel. Enfin, le public doit avoir la possibilité de 
soumettre par écrit, lors d’une audition ou d’une enquête publique, toutes les 
observations, informations, analyses ou opinions qu’il estime pertinentes au 
regard de l’activité proposée 50. L’annexe I de la Convention d’Aarhus 51 prévoit 
la participation du public pour toutes les décisions concernant notamment les 
installations destinées à l’élimination définitive de combustibles nucléaires ir-
radiés ainsi qu’aux installations destinées exclusivement à l’élimination dé-
finitive de déchets radioactifs et au stockage (prévu pour plus de dix ans) de 
combustibles nucléaires irradiés ou de déchets radioactifs dans un site diffé-
rent du site de production.

Le principe de participation du public figure également, en bonne place, 
parmi les quatre objectifs de la directive nº 2011/70/Euratom du 19 juillet 
2011 qui doit garantir « OD�QpFHVVDLUH�LQIRUPDWLRQ�GX�SXEOLF�HW�OD�SDUWLFLSD-
WLRQ�GH�FHOXL�FL�HQ�FH�TXL�FRQFHUQH�OD�JHVWLRQ�GX�FRPEXVWLEOH�XVp�HW�GHV�GpFKHWV�
UDGLRDFWLIV��WRXW�HQ�WHQDQW�G�PHQW�FRPSWH�GHV�TXHVWLRQV�OLpHV�j�OD�VpFXULWp�HW�
j�OD�FRQILGHQWLDOLWp�GHV�LQIRUPDWLRQV» 52. Ainsi, les Etats membres ont l’obli-

 49 Convention d’Aarhus signée le 25 juin 1998, entrée en vigueur le 30 octobre 2001 et rati-
¿pH�SDU�OD�)UDQFH�OH���MXLOOHW�����

 50 Article Laurence Chabanne-Pouzynin sur la Convention d’Aarhus dans le cadre des tra-
vaux de European Nuclear Energy Forum (ENEF), Working group «Transparency», Subgroup 
«Trust and Participation – Aarhus Convention», 21 mars 2008, disponible http://ec.europa.eu/
energy/nuclear/forum/bratislava_prague/working_groups/transparency/aarhus/areva_en.pdf

 51 Activités visées au § 1 a) de l’article 6 de la Convention d’Aarhus
 52 Article 1er 3. de la directive 2011/70/Euratom du Conseil du 19 juillet 2011
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gation d’associer le public aux décisions prises en matière d’élimination des 
déchets radioactifs HA-VL et le cadre réglementaire national doit prévoir des 
dispositions pour favoriser la participation du public à cette prise de décision.

En France, la procédure du débat public a été introduite, en droit français, 
par la loi nº 95-101 du 2 février 1995 relative au renforcement de la protection 
de l’environnement (dite loi Barnier) 53 et son décret d’application 54. Ces textes 
sont désormais codifiés dans le Code de l’environnement 55. La procédure a de-
puis été modifiée par la loi nº 2002-276 du 27 février 2002 relative à la démo-
cratie de proximité 56 et la loi nº 2010-788 du 12 juillet 2010 portant engage-
ment national pour l’environnement (dite loi Grenelle 2) 57.

Avec la procédure du débat public, le public n’est plus seulement invité 
à faire ses observations sur un projet à proximité de son lieu de vie, il est dé-
sormais invité à participer au processus décisionnel des grandes opérations 
publiques d’aménagement d’intérêt national. Seulement la démocratie envi-
ronnementale ne se décrète pas, elle se vit. Et force est de constater que la par-
ticipation du public est parfois inégale 58.

�������/H�ELODQ�GX�GpEDW�SXEOLF�VXU�&LJpR

Le projet de stockage des déchets HA-VL en couche géologique profonde, 
dit projet «Cigéo» (Centre industriel de stockage géologique) est le fruit d’un 
long processus de recherche. La recherche sur la gestion des déchets radioac-
tifs haute activité à vie longue a été organisée par la loi Bataille de 1991. S’en 
suivirent quinze ans de recherches pendant lesquelles la France élabora un la-
boratoire de recherche in situ à Bure, implanté à 490 mètres sous terre dans 
un sol argileux, entre les départements de la Meuse et de la Haute-Marne (au 
nord-est de la France).

Entre septembre 2005 et janvier 2006, les résultats des recherches me-
nées dans le cadre de la loi de 1991 ont fait l’objet d’un débat public natio-
nal sur la politique de gestion des déchets radioactifs. Ce débat organisé par 
la Commission nationale du débat public (CNDP), à la demande des minis-
tères chargés de l’environnement et de l’industrie, a réuni près de 3 000 parti-
cipants dans le cadre de 13 réunions publiques. Le compte rendu du débat fait 
ressortir deux options: le stockage géologique et l’entreposage.

 53�-RXUQDO�RI¿FLHO�GX���IpYULHU�����
 54 Décret nº 96-388 du 10 mai 1996 relatif à la consultation du public et des associations en 

DPRQW�GHV�GpFLVLRQV�G¶DPpQDJHPHQW��-RXUQDO�RI¿FLHO�GX����PDL�����
 55 Articles L. 121-1 et suivants du Code de l’environnement
 56�-RXUQDO�RI¿FLHO�GX����IpYULHU�����
 57�-RXUQDO�RI¿FLHO�GX����MXLOOHW�����
 58 Article Laurence Chabanne-Pouzynin «L’appréhension par les opérateurs de la bonne dé-

mocratie en matière de nucléaire», Droit nucléaire, Démocratie et nucléaire, Université de Nîmes, 
Presses universitaires d’Aix-Marseille, 2013
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A l’issue du moratoire de quinze ans imposé par la loi Bataille, le législa-
teur s’est donc à nouveau prononçé, en 2006, en adoptant la loi déchets pré-
voyant notamment la poursuite de la recherche pour un «VWRFNDJH�UpYHUVLEOH�
HQ�FRXFKH�JpRORJLTXH�SURIRQGH». Le législateur a également prévu, par déro-
gation aux règles applicables aux installations nucléaires de base, que la de-
mande d’autorisation de création de cette installation soit notamment accom-
pagnée du compte rendu du débat public 59.

La Commission nationale du débat public (CNDP), saisie par l’ANDRA, a 
décidé le 7 novembre 2012 d’organiser un débat public pour la création d’un 
centre de stockage réversible profond de déchets radioactifs en Meuse/Haute-
Marne et a confié l’animation de ce débat à une commission particulière du 
débat public (CPDP).

Le débat public s’est déroulé en deux temps du 15 mai au 31 juillet 2013 et 
du 1er septembre au 15 décembre 2013. La question centrale du débat public 
était : « IDXW�LO�UpDOLVHU��RX�QRQ��OH�SURMHW�GH�VWRFNDJH�SURIRQG�UpYHUVLEOH�GHV�
GpFKHWV�UDGLRDFWLIV�SUpSDUp��GDQV�OH�FDGUH�GH�OD�ORL�GX����MXLQ�������SDU�O¶$Q-
GUD��HW�VLWXp�GDQV�OD�]RQH�GpILQLH�j�OD�OLPLWH�GHV�GpSDUWHPHQWV�GH�OD�0HXVH�HW�
GH�OD�+DXWH�0DUQH�"�»

L’organisation de ce débat public sur un sujet qui fait pourtant l’objet de 
recherches scientifiques poussées depuis plus de 25 ans à la demande du lé-
gislateur, illustre parfaitement la difficulté à susciter la participation du public 
sur des projets aussi sensibles et techniques que le stockage en couche géolo-
gique profonde. Les difficultés rencontrées au cours des premières séances 
publiques de débats contradictoires, où des opposants ont carrément empê-
ché la tenue des réunions publiques, ont conduit la CNDP à mettre en place 
des débats contradictoires interactifs via un site internet 60.

Les neuf débats contradictoires interactifs organisés sur Internet avaient 
notamment pour thème: les déchets radioactifs, les solutions de gestion des 
déchets radioactifs (stockage, entreposage, séparation-transmutation), la 
comparaison des expériences internationales (Suède, Finlande, Etats-Unis, 
Canada et Belgique), le principe de précaution et la réversibilité ou encore 
le coût et les financements du projet. Le site Internet a enregistré plus de 76 
000 visites, 1 500 questions, 500 avis. Par ailleurs, 154 cahiers d’acteurs ont 
été reçus.

En marge du débat public Cigéo, la CNDP a organisé une conférence ci-
toyenne. Il s’agit d’une forme de démocratie participative (adoptée à la fin 
des années 70 dans les pays du Nord de l’Europe mais encore expérimentale 
en France) qui a réuni durant trois week-ends entre décembre 2013 et février 
2014, un panel de citoyens afin d’émettre un avis simple sur un sujet précis. 
Cette pratique pourrait constituer un complément au débat public pour re-
cueillir l’avis du public lorsque les débats ne le permettent pas du fait de vives 

 59 Article L. 542-10-1 du Code de l’environnement
 60 http://www.debatpublic-cigeo.org/index.html
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oppositions, mais ne saurait s’y substituer. En l’espèce, l’avis du panel de ci-
toyen a précisé notamment que ©OH�JURXSH�Q¶HVW�D�SULRUL�SDV�KRVWLOH�j�&LJpR��
DX[�FRQGLWLRQV�TXH OH�WHPSV�VRLW�SULV�SRXU�OD�UpDOLVDWLRQ�GH�WHVWV�HQ�FRQGLWLRQV�
UpHOOHV�HW�JUDQGHXU�QDWXUH��HW�TXH�FHX[�FL�SXLVVHQW�IRXUQLU�GHV�UpVXOWDWV�VD-
WLVIDLVDQWV��QRWDPPHQW�SRXU�UpSRQGUH�DX[�TXHVWLRQV�TXH�QRXV�GpYHORSSRQV�
GDQV�FHW�DYLV��DXWRXU�GHV�ULVTXHV�HW�GH�OD�UpFXSpUDELOLWp�SDU�H[HPSOH�».

En dehors des aspects techniques, voire éthiques du projet Cigéo, la CNDP 
a regretté, comme de nombreux citoyens, qu’aucune évaluation des coûts ne 
soit disponible pour le débat public. Dans son rapport de janvier 2012 sur les 
coûts de la filière électronucléaire, la Cour des comptes rappelait en effet que 
les diverses estimations du coût du projet Cigéo variaient entre 13,5 milliards 
d’euros et 36 milliards d’euros. Une gestion pérenne des déchets radioactifs 
conduira nécessairement à s’interroger sur les moyens financiers dédiés aux 
charges futures de démantèlement tels que mis en place par le législateur en 
2006 et à la maîtrise des coûts associés.

Dans tous les cas, le débat public tel qu’il a été organisé dans le cadre du 
projet Cigéo a permis de recueillir les avis d’un certain nombre de citoyens, 
mais il a montré aussi les limites de la démocratie participative environne-
mentale et la capacité de chacun à faire valoir ses opinions et accepter d’en-
tendre celles des autres.

Le projet d’un stockage pour les déchets de haute activité à vie longue va 
se poursuivre dans le cadre d’un futur débat au Parlement portant notamment 
sur les conditions de réversibilité, telles que prévues par la loi du 28 juin 2006.
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initial note:
For clearness, hereinafter the following terms will be used:
��³1XFOHDU�:DVWH�'LUHFWLYH´��&RXQFLO���������(85$720�RI����-XO\������

HVWDEOLVKLQJ�D�&RPPXQLW\� IUDPHZRUN�IRU� WKH�UHVSRQVLEOH�DQG�VDIH�PDQDJH-
PHQW�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH��2-�/��������

��³�����1XFOHDU�6DIHW\�'LUHFWLYH´��&RXQFLO�'LUHFWLYH���������(XUDWRP�RI�
���-XQH������HVWDEOLVKLQJ�D�&RPPXQLW\�IUDPHZRUN�IRU�WKH�QXFOHDU�VDIHW\�RI�
QXFOHDU�LQVWDOODWLRQV��2-�/��������

�� ³�����$PHQGPHQWV´��&RXQFLO�'LUHFWLYH� DPHQGLQJ�'LUHFWLYH� ��������
(XUDWRP�HVWDEOLVKLQJ�D�&RPPXQLW\�IUDPHZRUN�IRU�WKH�QXFOHDU�VDIHW\�RI�QX-
FOHDU�LQVWDOODWLRQV��1RW�SXEOLVKHG�WR�GDWH�RI�GUDIWLQJ�WKLV�VWXG\��PDGH�SXEOLF�
WKURXJK�WKH�ZHE�RI�WKH�(XURSHDQ�&RPPLVVLRQ 2�

��³-RLQW�&RQYHQWLRQ´��-RLQW�&RQYHQWLRQ�RQ�WKH�6DIHW\�RI�6SHQW�)XHO�0DQ-
DJHPHQW� DQG� RQ� WKH� 6DIHW\� RI� 5DGLRDFWLYH� :DVWH� 0DQDJHPHQW� �,$($� ,1-
)&,5&���������'HFHPEHU�������

��³&RQYHQWLRQ�RQ�1XFOHDU�6DIHW\´��,$($�,1)&�5&��������-XO\������
��³(&´��(XURSHDQ�&RPPLVVLRQ�

 1� 0V��1XULD�3ULHWR�6HUUDQR�LV�D�ODZ\HU�LQ�(15(6$��WKH�SXEOLF�FRPSDQ\�LQ�FKDUJH�RI�VSHQW�
IXHO�DQG�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�LQ�6SDLQ��VLQFH�������6KH�KDV�EHHQ�D�6HFRQGHG�1DWLRQDO�
([SHUW�LQ�WKH�(XURSHDQ�&RPPLVVLRQ�GXULQJ�WKH�\HDUV������WR�������'*�(1(5��8QLW�'����&XU-
UHQWO\�VKH�LV�WKH�&KDLUSHUVRQ�RI�WKH�,1/$�:RUNLQJ�*URXS���RQ�³5DGLRDFWLYH�:DVWH´�

 2� KWWS���HF�HXURSD�HX�HQHUJ\�QXFOHDU�VDIHW\�VDIHW\BHQ�KWP�



���

Nuria Prieto Serrano

abstract
7KLV�SDSHU�LQWHQGV�WR�EH�DQ�LQWURGXFWLRQ�WR�WKH�1XFOHDU�:DVWH�'LUHFWLYH��

QRW�RQO\�GHVFULELQJ�LWV�SURYLVLRQV��EXW�DOVR�LQGLFDWLQJ�LWV�DGGHG�YDOXH�DV�FRP-
SDUHG�ZLWK�WKH�LQWHUQDWLRQDO�UHJLPH�DQG�ILQDOO\�IRFXVLQJ�RQ�RQH�DVSHFW�ZKLFK��
LQ� WKH�RSLQLRQ�RI� WKH�DXWKRU��EHFRPHV�YHU\�FKDOOHQJLQJ� LQ� WKH� WUDQVSRVLWLRQ�
SURFHVV�RI�WKLV�'LUHFWLYH��WKH�RUJDQL]DWLRQ�RI�SHHU�UHYLHZV�

introduction
,Q� WKH�(XURSHDQ�8QLRQ�� WKH�VLWXDWLRQ�RI� UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�

YDULHV� YHU\�PXFK� IURP�0HPEHU�6WDWH� WR�0HPEHU�6WDWH��$OO�0HPEHU�6WDWHV�
JHQHUDWH�UDGLRDFWLYH�ZDVWH��HLWKHU�LQ�QXFOHDU�SRZHU�SURGXFWLRQ�DQG�RU�DV�D�UH-
VXOW�RI�UDGLRLVRWRSH�DSSOLFDWLRQV�LQ�PHGLFLQH��LQGXVWU\��DJULFXOWXUH��UHVHDUFK�
DQG�HGXFDWLRQ��DQG�WR�GDWH�WKH\�DUH�DOO�SDUWLHV�WR�WKH�-RLQW�&RQYHQWLRQ��+RZ-
HYHU�� WKH� FRPSOHWHQHVV� RI� WKHLU� QDWLRQDO� IUDPHZRUN� IRU� UDGLRDFWLYH� ZDVWH�
PDQDJHPHQW�DQG�WKH�PDJQLWXGH�RI�WKHLU�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�SUR-
JUDPPHV�DUH�YHU\�GLIIHUHQW�GHSHQGLQJ�RQ�WKHLU�FKDUDFWHULVWLFV�DQG�HQHUJ\�SRO-
LFLHV��$�QXPEHU�RI�UHDVRQV�ZHOO�H[SODLQHG� LQ�WKH�,PSDFW�$VVHVVPHQW�WH[W�RI�
WKH�1XFOHDU�:DVWH�'LUHFWLYH� 3�OHDG�WKH�(&�WR�SUHVHQW�D�SURSRVDO�RI��DQG�WR�WKH�
&RXQFLO�WR�DGRSW�LW�

The contents of the waste directive

9DOXHV��6FRSH�DQG�'H¿QLWLRQV

,I�ZH�KDG�WR�GHWHUPLQH�ZKDW�IXQGDPHQWDO�YDOXHV�DUH�UHIOHFWHG�LQ�WKH�1X-
FOHDU�:DVWH�'LUHFWLYH��ZH�ZRXOG�UHIHU�WR�D�WULSOH�³SLOODU´��VDIHW\��UHVSRQVLELO-
LW\�WRZDUGV�IXWXUH�JHQHUDWLRQV�DQG�WUDQVSDUHQF\��VHH�$UWLFOH����6XEMHFW�PDW-
WHU��ZKHUH�WKLV�WULSOH�FRQFHSW�FRUUHVSRQGV�WR�WKH�ILUVW�WKUHH�SDUDJUDSKV��DQG�
WKH�IRXUWK�SDUDJUDSK�GHFODUHV�LWV�FKDUDFWHU�VXSSOHPHQWDU\�WR�WKH�EDVLF�VDIH-
W\�VWDQGDUGV��

7KH�1XFOHDU�:DVWH�'LUHFWLYH�DSSOLHV�WR�DOO�VWDJHV�RI�PDQDJHPHQW�RI�VSHQW�
IXHO�DQG�UDGLRDFWLYH�ZDVWH��ZKHUH�³DOO�VWDJHV´�PHDQV�KDQGOLQJ��SUHWUHDWPHQW��
WUHDWPHQW�� FRQGLWLRQLQJ�� VWRUDJH� DQG� GLVSRVDO� RI� UDGLRDFWLYH�ZDVWH�� H[FOXG-
LQJ�RII�VLWH�WUDQVSRUWDWLRQ��$UWLFOH����GHILQLWLRQ�RI�³UDGLRDFWLYH�ZDVWH�PDQDJH-
PHQW´���7KH�IROORZLQJ�W\SHV�RI�ZDVWH�DUH�H[FOXGHG�IURP�WKH�VFRSH�RI�DSSOLFD-
WLRQ��$UWLFOH����

���5DGLRDFWLYH�ZDVWH�QRW�DULVLQJ�IURP�FLYLOLDQ�DFWLYLWLHV��L�H��PLOLWDU\�ZDVWH��
LQ�OLQH�ZLWK�(XURSHDQ�MXULVSUXGHQFH���

 3� &RPPLVVLRQ�6WDII�:RUNLQJ�'RFXPHQW�DFFRPSDQ\LQJ�WKH�UHYLVHG�SURSRVDO�IRU�D�&RXQFLO�
'LUHFWLYH��(XUDWRP��RQ�WKH�0DQDJHPHQW�RI�6SHQW�)XHO�DQG�5DGLRDFWLYH�:DVWH��6(&������������
¿QDO������������

��� &RPPLVVLRQ�YV��8QLWHG�.LQJGRP��&�������DQG�&�������
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���:DVWH� IURP� H[WUDFWLYH� LQGXVWULHV�ZKLFK�PD\� EH� UDGLRDFWLYH� DQG� IDOOV�
ZLWKLQ�WKH�VFRSH�RI�'LUHFWLYH���������(&��7KH�UXOHV�RI�UDGLDWLRQ�SURWHFWLRQ�
DUH�DSSOLFDEOH�WR�WKHVH�ZDVWHV�

���$XWKRUL]HG�UHOHDVHV��DV�VWDWHG�E\�WKH�UHVSHFWLYH�QDWLRQDO�QXFOHDU�UHJXOD-
WRUV�LQ�DFFRUGDQFH�ZLWK�WKH�UXOHV�RI�UDGLDWLRQ�SURWHFWLRQ�DW�QDWLRQDO�DQG�&RP-
PXQLW\�OHYHO�

7KH�GHILQLWLRQV�XQGHU�$UWLFOH���DUH�QRW�LGHQWLFDO��EXW�LQ�OLQH�ZLWK�WKRVH�RI�
WKH�-RLQW�&RQYHQWLRQ�DQG�WKH�FRUSXV�RI�(XUDWRP�ODZ��PDLQO\�WKH������1XFOH-
DU�6DIHW\�'LUHFWLYH��,Q�SDUWLFXODU��WKH�GHILQLWLRQ�RI�³QXFOHDU�LQVWDOODWLRQ´�XQ-
GHU�WKH������1XFOHDU�6DIHW\�'LUHFWLYH�FRYHUV�LQWHU�DOLD�VSHQW�IXHO�VWRUDJH�ID-
FLOLWLHV�DQG�³VWRUDJH�IDFLOLWLHV�IRU�UDGLRDFWLYH�ZDVWH�WKDW�DUH�RQ�WKH�VDPH�VLWH�
DQG�DUH�GLUHFWO\�UHODWHG�WR�QXFOHDU�LQVWDOODWLRQV´��EXW�QRW�DOO�IDFLOLWLHV�GHYRWHG�
WR�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW��7KLV�PHDQV�WKDW��IRU�H[DPSOH��GLVSRVDO�ID-
FLOLWLHV�DUH�QRW�QXFOHDU�LQVWDOODWLRQV�IURP�WKH�SRLQW�RI�YLHZ�RI�WKH������1XFOH-
DU�6DIHW\�'LUHFWLYH��,Q�WKH�1XFOHDU�:DVWH�'LUHFWLYH��DQ\�IDFLOLW\�RU�LQVWDOODWLRQ�
WKH�SULPDU\�SXUSRVH�RI�ZKLFK�LV�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�LV�FRQVLGHUHG�
DV�D�³UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�IDFLOLW\´��WKH�'LUHFWLYH�DOVR�DSSOLHV�WR�GLV-
SRVDO�IDFLOLWLHV��DV�LW�FRQFHUQV�LQ�D�JHQHUDO�PDQQHU�IDFLOLWLHV�DQG�DFWLYLWLHV�UH-
ODWHG�WR�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�

*HQHUDO�SULQFLSOHV��LQFOXGLQJ�WKH�H[SRUW�FRQWURO�UHJLPH

$UWLFOH���RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�HVWDEOLVKHV�WKH�JHQHUDO�SULQFLSOHV�
RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW��7KH�6WDWH¶V�XOWLPDWH�UHVSRQ-
VLELOLW\�IRU�PDQDJHPHQW�LPSOLHV�LQWHU�DOLD�WKDW�WKH�6WDWH�PXVW�QRW�RQO\�LPSOH-
PHQW�D�QDWLRQDO�IUDPHZRUN��LQFOXGLQJ�SROLFLHV�DQG�VWUDWHJLHV���EXW�DOVR�WDNH�
FDUH�RI�WKH�ZDVWH�ZKHUH�WKH�JHQHUDWRU�GRHV�QR�ORQJHU�H[LVW�RU�LV�LPSRVVLEOH�WR�
GHWHUPLQH��WKLV�VSHFLILF�REOLJDWLRQ��DV�UHIOHFWHG�LQ�DUWLFOH������RI�WKH�-RLQW�&RQ-
YHQWLRQ��LV�KRZHYHU�QRW�OLWHUDOO\�UHIOHFWHG�LQ�WKH�'LUHFWLYH���7KLV�UHVSRQVLELOL-
ty is not only or a factual nature, but also of an economic nature, so that States 
DUH�REOLJHG�WR�FRQWHPSODWH�LQ�LWV�IXQGLQJ�V\VWHPV�SURYLVLRQV�IRU�ILQDQFLQJ�³H[-
FHSWLRQDO�FDVHV´�RI�PDQDJHPHQW�VXFK�DV�SUHPDWXUH�FORVXUH�RI�IDFLOLWLHV�RU�UD-
GLRDFWLYH�ZDVWH��WKH�JHQHUDWRU�RI�ZKLFK�GRHV�QRW�H[LVW�DQ\PRUH 5��7KLV�NLQG�RI�
UHVSRQVLELOLW\�LV�XQGHUVWRRG�³ZLWKRXW�SUHMXGLFH´�RI�WKH�SULPH�UHVSRQVLELOLW\�RI�
WKH�OLFHQFH�KROGHU��VHH�UHFLWDO�����

7KH�6WDWH¶V�XOWLPDWH�UHVSRQVLELOLW\�DQG�SULPH�UHVSRQVLELOLW\�RI�WKH�OLFHQFH�
KROGHU�DUH�EDVHG�RQ�FRQFHSWV�GHYHORSHG�E\�WKH�,$($��5HPDUNDEO\��WKH�(QJ-
OLVK�HGLWLRQ�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�PDNHV�D�GLVWLQFWLRQ�EHWZHHQ�WKH�
³SULPH´�UHVSRQVLELOLW\�RI�WKH�OLFHQFH�KROGHU�LQ�WKH�VHQVH�RI�VDIHW\��$UWLFOH������
DQG�LWV�³SULPDU\´�UHVSRQVLELOLW\�LQ�D�ZLGHU�VHQVH��LQ�D�JHQHUDO�PDQQHU�FRYHU-

 5� (165(*�)LQDO�*XLGHOLQHV�IRU�06�5HSRUWV�WR�WKH�:DVWH�'LUHFWLYH��SDUDJUDSK�����KWWS���
ZZZ�HQVUHJ�HX�VLWHV�GHIDXOW�¿OHV�+/*BS���������B������)LQDO���JXLGHOLQHV���IRU���
06���5HSRUWV���WR���WKH���:DVWH���'LUHFWLYH�SGI
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LQJ�WKH�OLDELOLWLHV�FRQQHFWHG�WR�WKH�ZDVWH�JHQHUDWLRQ��IRU�H[DPSOH�DOVR�ILQDQ-
FLDO�OLDELOLWLHV��$UWLFOH�����I��

$�PDQLIHVWDWLRQ�RI�WKH�XOWLPDWH�UHVSRQVLELOLW\�RI�WKH�6WDWH�LV�UHIOHFWHG�LQ�
$UWLFOH�������:KHUH�UDGLRDFWLYH�ZDVWH�RU�VSHQW�IXHO�LV�VKLSSHG�IRU�SURFHVVLQJ�RU�
UHSURFHVVLQJ�WR�D�0HPEHU�6WDWH�RU�WKLUG�FRXQWU\��WKH�XOWLPDWH�UHVSRQVLELOLW\�
IRU�WKH�VDIH�DQG�UHVSRQVLEOH�GLVSRVDO�RI�WKRVH�PDWHULDOV��LQFOXGLQJ�DQ\�ZDVWH�DV�
D�E\�SURGXFW��VKDOO�UHPDLQ�ZLWK�WKH�0HPEHU�6WDWH�RU�WKLUG�FRXQWU\�IURP�ZKLFK�
WKH�UDGLRDFWLYH�PDWHULDO�ZDV�VKLSSHG�

$QRWKHU�PDQLIHVWDWLRQ�RI� LW�FDQ�EH� IRXQG� LQ�WKH�H[SRUWV�FRQWURO�UHJLPH��
7KH� RULJLQDO� LQWHQWLRQ� RI� WKH� (&� LQ� WKH� ILUVW� GUDIW� SURSRVDO� RI� WKH� 1XFOHDU�
:DVWH�'LUHFWLYH�ZRXOG�KDYH�EHHQ�WR�HVWDEOLVK�DQ�H[SRUW�EDQ�IRU�VSHQW�IXHO�DQG�
UDGLRDFWLYH�ZDVWH��LQ�OLQH�ZLWK�WKH�H[LVWLQJ�EDQ�LQ�KD]DUGRXV�ZDVWH����+RZHY-
HU��WKLV�SURSRVDO�ZDV�QRW�DFFHSWHG�DW�WKH�OHYHO�RI�WKH�$WRPLF�4XHVWLRQV�*URXS�
RI�WKH�(8�&RXQFLO��DQG�WKH�ILQDO�WH[W�UHVXOWLQJ�IURP�WKRVH�QHJRWLDWLRQV�HVWDE-
lishes the following:

²�7KH�JHQHUDO�SULQFLSOH�VKDOO�EH�WKH�GLVSRVDO�LQ�WKH�0HPEHU�6WDWH�ZKHUH�
WKH�UDGLRDFWLYH�ZDVWH�ZDV�JHQHUDWHG��RU�WKH�GLVSRVDO�VKDUHG�XSRQ�DJUHHPHQW�
RI�VHYHUDO�0HPEHU�6WDWHV�

²�$Q�H[FHSWLRQ�WR�WKLV�SULQFLSOH�LV�WKH�SRVVLELOLW\�WR�FRQFOXGH�DQ�LQWHUQD-
WLRQDO�DJUHHPHQW�ZLWK�D�WKLUG�FRXQWU\��EHLQJ�WKLV�D�SDUW\�WR�WKH�-RLQW�&RQYHQ-
WLRQ��SURYLGHG�WKDW�WKLV�FRXQWU\�KDV�HTXLYDOHQW�OHYHOV�RI�VDIHW\�WR�WKRVH�HVWDE-
OLVKHG�E\�WKH�1XFOHDU�:DVWH�'LUHFWLYH��DQG�³WKH�GLVSRVDO�IDFLOLW\�LQ�WKH�FRXQWU\�
RI�GHVWLQDWLRQ�LV�DXWKRULVHG�IRU�WKH�UDGLRDFWLYH�ZDVWH�WR�EH�VKLSSHG��LV�RSH-
UDWLQJ�SULRU�WR�WKH�VKLSPHQW��DQG�LV�PDQDJHG�LQ�DFFRUGDQFH�ZLWK�WKH�UHTXL-
UHPHQWV�VHW�GRZQ�LQ�WKH�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�DQG�GLVSRVDO�SUR-
JUDPPH�RI�WKDW�FRXQWU\�RI�GHVWLQDWLRQ´��7DNLQJ�LQWR�DFFRXQW�WKDW�QR�GLVSRVDO�
VLWHV�DUH�RSHUDWLYH�LQ�WKH�ZRUOG�IRU�KLJK�OHYHO�ZDVWH��WKLV�LV�GH�IDFWR a ban on 
WKH�H[SRUW�RI�VXFK�W\SH�RI�ZDVWH�

²�$Q�³H[FHSWLRQ�WR�WKH�H[FHSWLRQ´�LV�WKH�UHWXUQ�RI�VHDOHG�VRXUFHV�WR�WKH�
PDQXIDFWXUHU�DQG�WKH�DJUHHPHQWV�RI�UHWXUQ�RI�VSHQW�IXHO�XVHG�IRU�UHVHDUFK�WR�
86$�RU�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�WKH�IUDPH�RI�WKH�*OREDO�7KUHDW�5HGXFWLRQ�
,QLWLDWLYH��VHH�UHFLWDO�����

²�$�IXUWKHU�H[FHSWLRQ�ZDV�IRUHVHHQ�LQ�UHVSHFW�RI�WKH�VKDUHG�IDFLOLW\�RI�6OR-
YHQLD�DQG�&URDWLD��VHH�UHFLWDO������ZKLFK�DW�WKH�WLPH�RI�WKH�DGRSWLRQ�RI�WKH�1X-
FOHDU�:DVWH�'LUHFWLYH�ZDV�QRW�D�PHPEHU�RI�WKH�(8�\HW�²WKLV�H[FHSWLRQ�QR�ORQ-
JHU�EHLQJ�VXFK²�

%HIRUH�WKLV�FRQWURO�UHJLPH�ZDV�DGRSWHG��WKH�RQO\�FRQVWUDLQWV�IRU�WKH�H[-
SRUW�RI�UDGLRDFWLYH�ZDVWH�ZKHUH�WKRVH�EDVHG�RQ�WKH�-RLQW�&RQYHQWLRQ��DUW�����
�����$�&RQWUDFWLQJ�3DUW\�VKDOO�QRW�OLFHQFH�WKH�VKLSPHQW�RI�LWV�VSHQW�IXHO�RU�UD-
GLRDFWLYH�ZDVWH�WR�D�GHVWLQDWLRQ�VRXWK�RI�ODWLWXGH����GHJUHHV�6RXWK�IRU�VWRUD-

��� 5HIHUHQFH�WR�5HJXODWLRQ��(&��1R�����������RI����-XQH�RQ�VKLSPHQWV�RI�ZDVWH�DQG�WKH�VR�
FDOOHG�³%DVHO�%DQ´��VHH�KWWS���HF�HXURSD�HX�HQYLURQPHQW�ZDVWH�VKLSPHQWV�LQGH[�KWP�
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JH�RU�GLVSRVDO��DQG�RQ�WKH�6KLSPHQWV�'LUHFWLYH 7��DUW�������ZKLFK�SURKLELWV�WKH�
H[SRUW�RI�UDGLRDFWLYH�ZDVWH�WR�$IULFDQ��&DULEEHDQ�RU�3DFLILF�FRXQWULHV��LQ�OLQH�
ZLWK�WKH�&RWRQRX�$JUHHPHQW����WR�D�GHVWLQDWLRQ�VRXWK�RI�ODWLWXGH����VRXWK�RU�WR�
D�WKLUG�FRXQWU\�ZKLFK�GRHV�QRW�KDYH�WKH�UHVRXUFHV�WR�PDQDJH�WKH�UDGLRDFWLYH�
ZDVWH�VDIHO\��³LQ�WKH�RSLQLRQ�RI�WKH�FRPSHWHQW�DXWKRULWLHV�RI�WKH�0HPEHU�6WD-
WH�RI�RULJLQ´��7KH�UHJLPH�KDV�EHHQ��WKXV��YHU\�PXFK�UHLQIRUFHG�

7KH�UHVW�RI�SULQFLSOHV�HQXPHUDWHG�LQ�$UWLFOH���RI�WKH�1XFOHDU�:DVWH�'LUHF-
WLYH�DUH�

���:DVWH�PLQLPL]DWLRQ�
���&RQVLGHUDWLRQ�RI�WKH�LQWHUGHSHQGHQFLHV�
���6DIHW\�LQ�WKH�ORQJ�WHUP�ZLWK�SDVVLYH�VDIHW\�IHDWXUHV�
���*UDGHG�DSSURDFK�
���3ROOXWHU�SD\V�
���(YLGHQFH�EDVHG�DQG�GRFXPHQWHG�GHFLVLRQ�PDNLQJ�SURFHVV�
2I�WKHVH��SULQFLSOHV�QXPEHU���DQG���DUH�FRQWDLQHG�LQ�YHU\�VLPLODU�WHUPV�LQ�

WKH�-RLQW�&RQYHQWLRQ����7KH�ZDVWH�PLQLPL]DWLRQ�LV�GHILQHG�E\�WKH�,$($�DV�³WKH�
SURFHVV�RI�UHGXFLQJ�WKH�DPRXQW�DQG�DFWLYLW\�RI�UDGLRDFWLYH�ZDVWH�WR�D�OHYHO�DV�
ORZ�DV�UHDVRQDEO\�DFKLHYDEOH��DW�DOO�VWDJHV�IURP�WKH�GHVLJQ�RI�D�IDFLOLW\�RU�DF-
WLYLW\�WR�GHFRPPLVVLRQLQJ��E\�UHGXFLQJ�ZDVWH�JHQHUDWLRQ�DQG�E\�PHDQV�VXFK�
DV�UHF\FOLQJ�DQG�UHXVH��DQG�WUHDWPHQW��ZLWK�GXH�FRQVLGHUDWLRQ�IRU�VHFRQGDU\�
DV�ZHOO�DV�SULPDU\�ZDVWH�������>7KH�FRQFHSW@�VKRXOG�QRW�EH�FRQIXVHG�ZLWK�YR-
OXPH�UHGXFWLRQ´�����$W�D�ODWHU�VWDJH�LQ�WKLV�VWXG\��IXUWKHU�UHIHUHQFH�ZLOO�EH�PDGH�
WR�WKH�FRQFHSW�RI�³LQWHUGHSHQGHQFLHV´�

7KH�QHHG�RI�SDVVLYH�VDIHW\�IHDWXUHV�LQ�WKH�ORQJ�WHUP��L��H��PDNLQJ�XVH�RI�
FRPSRQHQWV��ZKRVH�IXQFWLRQLQJ�GRHV�QRW�GHSHQG�RQ�DQ�H[WHUQDO�LQSXW�VXFK�
DV� DFWXDWLRQ�� PHFKDQLFDO� PRYHPHQW� RU� VXSSO\� RI� SRZHU 11�� LV� QRW� SUHVHQW�
LQ�WKH�-RLQW�&RQYHQWLRQ�LQ�WKH�VDPH�H[WHQG��DOWKRXJK�LW�LV�PHQWLRQHG�LQ�WKH�
,$($�JHQHUDO�VDIHW\�UHTXLUHPHQWV�IRU�SUHGLVSRVDO�PDQDJHPHQW�RI�ZDVWH 12, and 
DPRQJ�WKH�VSHFLILF�VDIHW\�UHTXLUHPHQWV�WKDW�WKH�,$($�HQXPHUDWHV�IRU�WKH�GLV-
SRVDO�RI�UDGLRDFWLYH�ZDVWH 13�

7KH�JUDGHG�DSSURDFK�LV�GHILQHG�E\�WKH�,$($�DV�³D�SURFHVV�RU�PHWKRG�LQ�
ZKLFK�WKH�VWULQJHQF\�RI�WKH�FRQWURO�PHDVXUHV�DQG�FRQGLWLRQV�WR�EH�DSSOLHG�
LV� FRPPHQVXUDWH�� WR� WKH� H[WHQW� SUDFWLFDEOH��ZLWK� WKH� OLNHOLKRRG� DQG�SRVVL-

 7� &RXQFLO�'LUHFWLYH����������(XUDWRP�RI����1RYHPEHU������RQ�WKH�VXSHUYLVLRQ�DQG�FRQ-
WURO�RI�VKLSPHQWV�RI�UDGLRDFWLYH�ZDVWH�DQG�VSHQW�IXHO�

��� KWWS���HF�HXURSD�HX�HXURSHDLG�ZKHUH�DFS�RYHUYLHZ�FRWRQRX�DJUHHPHQW�LQGH[B
HQ�KWP�

��� -RLQW�&RQYHQWLRQ��$UWLFOHV���IRU�VSHQW�IXHO�DQG����IRU�UDGLRDFWLYH�ZDVWH�
���� 0LQLPL]DWLRQ��:DVWH��,$($�6DIHW\�*ORVVDU\������(GLWLRQ�
 11� 3DVVLYH�FRPSRQHQW��,$($�6DIHW\�*ORVVDU\������(GLWLRQ�
 12� 3UHGLVSRVDO�0DQDJHPHQW�RI�5DGLRDFWLYH�:DVWH��*65�3DUW����,$($�������6HH�����DQG������
 13� 'LVSRVDO�RI�5DGLRDFWLYH�:DVWH���665��,$($�������5HTXLUHPHQW����3DVVLYH�PHDQV�IRU�WKH�

VDIHW\�RI�WKH�GLVSRVDO�IDFLOLW\�������������
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EOH�FRQVHTXHQFHV�RI��DQG�WKH�OHYHO�RI�ULVN�DVVRFLDWHG�ZLWK��D�ORVV�RI�FRQWURO´��� 
DQG�LV�FRQWHPSODWHG�LQ�WKH�,$($�IXQGDPHQWDO�VDIHW\�SULQFLSOHV�IRUPXODWHG�LQ�
���� 15�

7KH�SROOXWHU�SD\V�SULQFLSOH�LV�QRW�FRQWDLQHG�LQ�WKH�-RLQW�&RQYHQWLRQ��ZKLFK�
UHTXLUHV�WKH�&RQWUDFWLQJ�3DUWLHV�WR�HQVXUH�WKH�DGHTXDF\�DQG�DYDLODELOLW\�RI�WKH�
funds for management, decommissioning and institutional controls after clo-
VXUH��UHJDUGOHVV�RI�WKHLU�SULYDWH�RU�SXEOLF�QDWXUH����

7KH� HYLGHQFH�EDVHG� DQG� GRFXPHQWHG� GHFLVLRQ�PDNLQJ� SURFHVV� MXVWLILHV�
the need of a safety-case 17��ZKLFK�ZLOO�EH�LPSRVHG�DV�D�UHTXLUHPHQW�IRU�WKH�OL-
FHQVH�KROGHU� LQ�$UWLFOH� ����� XQGHU� WKH�PRUH� FRQIXVLQJ�QDPH�RI� ³VDIHW\�GH-
PRQVWUDWLRQ´��VHH�DOVR�UHFLWDO����RI�WKH�'LUHFWLYH���7KLV�DVSHFW�ZLOO�EH�IXUWKHU�
H[SODLQHG�LQ�WKLV�VWXG\�

7KH�QDWLRQDO�IUDPHZRUN

7KH�QDWLRQDO�IUDPHZRUN�DV�HVWDEOLVKHG�E\�$UWLFOH���RI�WKH�'LUHFWLYH�LV�WKH�
QDWLRQDO� OHJLVODWLYH�� UHJXODWRU\� DQG� RUJDQL]DWLRQDO� IUDPHZRUN� WKDW� DOORFDWHV�
UHVSRQVLELOLW\�DQG�SURYLGHV�IRU�FRRUGLQDWLRQ�EHWZHHQ�UHOHYDQW�FRPSHWHQW�ERG-
LHV��7KLV�QDWLRQDO�IUDPHZRUN�PXVW�EH�VXEMHFW�WR�FRQWLQXRXV�LPSURYHPHQW�WDN-
LQJ�LQWR�DFFRXQW�RSHUDWLQJ�H[SHULHQFH�� LQVLJKWV�JDLQHG�IURP�HYLGHQFH�ZKLFK�
IXQGDPHQWV�WKH�VDIHW\�FDVHV�DQG�WKH�GHYHORSPHQW�RI�UHOHYDQW�WHFKQRORJ\�DQG�
UHVHDUFK��,W�LQFOXGHV�D�QXPEHU�RI�HOHPHQWV�

���$�QDWLRQDO�SURJUDPPH�
���1DWLRQDO�DUUDQJHPHQWV�IRU�VDIHW\�
���$�V\VWHP�RI�OLFHQVLQJ��LQFOXGLQJ�WKH�SURKLELWLRQ�RI�VSHQW�IXHO�RU�UDGLRDF-

WLYH�ZDVWH�PDQDJHPHQW�DFWLYLWLHV�ZLWKRXW�D�OLFHQVH�
���$�V\VWHP�RI�FRQWURO��D�PDQDJHPHQW�V\VWHP��UHJXODWRU\�LQVSHFWLRQV��GRF-

XPHQWDWLRQ� DQG� UHSRUWLQJ� REOLJDWLRQV�� DOVR� FRQWHPSODWLQJ� WKH� SRVW�FORVXUH�
SHULRGV�RI�GLVSRVDO�IDFLOLWLHV�

���(QIRUFHPHQW�DFWLRQV�
���$OORFDWLRQ�RI�UHVSRQVLELOLW\�WR�WKH�ERGLHV�LQYROYHG�LQ�WKH�GLIIHUHQW�VWHSV��

JLYLQJ�SULPDU\�UHVSRQVLELOLW\�WR�WKH�JHQHUDWRUV�RI�WKH�VSHQW�IXHO�RU�UDGLRDFWLYH�

���� ,$($�6DIHW\�*ORVVDU\������(GLWLRQ�
 15� )XQGDPHQWDO�6DIHW\�3ULQFLSOHV��6)���,$($������
���� $UWLFOH�����+XPDQ�DQG�)LQDQFLDO�5HVRXUFHV��³DGHTXDWH�¿QDQFLDO�UHVRXUFHV�DUH�DYDLOD-

EOH�WR�VXSSRUW�WKH�VDIHW\�RI�IDFLOLWLHV�IRU�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�GXULQJ�
WKHLU�RSHUDWLQJ�OLIHWLPH�DQG�IRU�GHFRPPLVVLRQLQJ´��DQG�³¿QDQFLDO�SURYLVLRQ�LV�PDGH�ZKLFK�ZLOO�
HQDEOH�WKH�DSSURSULDWH�LQVWLWXWLRQDO�FRQWUROV�DQG�PRQLWRULQJ�DUUDQJHPHQWV�WR�EH�FRQWLQXHG�IRU�
WKH�SHULRG�GHHPHG�QHFHVVDU\�IROORZLQJ�WKH�FORVXUH�RI�D�GLVSRVDO�IDFLOLW\´�

 17 Safety case: $�FROOHFWLRQ�RI�DUJXPHQWV�DQG�HYLGHQFH�LQ�VXSSRUW�RI�WKH�VDIHW\�RI�D�IDFLOLW\�
RU�DFWLYLW\��������>,W@�ZLOO�QRUPDOO\�LQFOXGH�WKH�¿QGLQJV�RI�D�VDIHW\�DVVHVVPHQW��DQG�ZLOO�W\SLFDOO\�
LQFOXGH�LQIRUPDWLRQ��LQFOXGLQJ�VXSSRUWLQJ�HYLGHQFH�DQG�UHDVRQLQJ��RQ�WKH�UREXVWQHVV�DQG�UH-
OLDELOLW\�RI�WKH�VDIHW\�DVVHVVPHQW�DQG�WKH�DVVXPSWLRQV�PDGH�WKHUHLQ��,$($�6DIHW\�*ORVVDU\������
(GLWLRQ�
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ZDVWH�RU��XQGHU�VSHFLILF�FLUFXPVWDQFHV��WR�D�OLFHQFH�KROGHU�WR�ZKRP�WKLV�UH-
VSRQVLELOLW\�KDV�EHHQ�HQWUXVWHG�E\�FRPSHWHQW�ERGLHV�

���1DWLRQDO�UHTXLUHPHQWV�IRU�SXEOLF�LQIRUPDWLRQ�DQG�SDUWLFLSDWLRQ�
���$�ILQDQFLQJ�VFKHPH�IRU�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�
7KH�FRQFHSW�RI�³QDWLRQDO�IUDPHZRUN´�LV�GLUHFWO\�LQVSLUHG�E\�WKH�-RLQW�&RQ-

YHQWLRQ��ZKHUH�$UWLFOH����HVWDEOLVKHV�VLPLODU�UHTXLUHPHQWV�IRU�WKH�³OHJLVODWLYH�
DQG�UHJXODWRU\´�IUDPHZRUNV�RI�WKH�&RQWUDFWLQJ�3DUWLHV��ZLWK�WKH�H[FHSWLRQ�RI�
WKUHH�HOHPHQWV�²WKH�QDWLRQDO�SURJUDPPH��WKH�WUDQVSDUHQF\�UHTXLUHPHQWV�DQG�
WKH�ILQDQFLQJ�VFKHPH²��ZKLFK�DUH�QRW�SUHVHQW�LQ�WKH�³IUDPHZRUNV´�DV�UHJXODW-
HG�E\�WKH�-RLQW�&RQYHQWLRQ��,Q�D�SDUDOOHO�ZD\��WKH������1XFOHDU�6DIHW\�'LUHF-
WLYH�DOVR�GHYHORSV�WKH�FRQFHSW�RI�QDWLRQDO�IUDPHZRUN��WKLV�WLPH�LQVSLUHG�E\�WKH�
&RQYHQWLRQ�RQ�1XFOHDU�6DIHW\��5HPDUNDEO\��QHLWKHU�WKH������1XFOHDU�6DIH-
W\�'LUHFWLYH��QRU�WKH������$PHQGPHQWV��KDYH�LQFOXGHG�LQ�WKH�QDWLRQDO�IUDPH-
ZRUN�WKH�UHTXLUHPHQWV�IRU�SXEOLF�LQIRUPDWLRQ�DQG�SDUWLFLSDWLRQ����

7KH�LQWHUSUHWHUV�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�LQ�GLIIHUHQW�IRUD�KDYH�FRQ-
FHLYHG�WKH�³QDWLRQDO�IUDPHZRUN´�RI�$UWLFOH���DV�WKH�QHFHVVDU\�³LQIUDVWUXFWXUH´��
DQ�LQWHUPHGLDWH�OD\HU�EHWZHHQ�WKH�JHQHUDO�SULQFLSOHV�HVWDEOLVKHG�LQ�$UWLFOH���
DQG�WKH�SROLWLFDO�VROXWLRQV�WKDW�WKH�QDWLRQDO�SURJUDPPH�SURYLGHV��7KH�QDWXUDO�
OLQN�EHWZHHQ�WKH�QDWLRQDO�IUDPHZRUN�RI�$UWLFOH���DQG�WKH�QDWLRQDO�SURJUDPPH�
UHJXODWHG�LQ�$UWLFOHV����DQG�����LV�WKH�IDFW�WKDW�WKH�QDWLRQDO�SURJUDPPH�LV�WKH�
ILUVW�RI�WKH�UHTXLUHPHQWV�WKDW�WKH�QDWLRQDO�IUDPHZRUN�PXVW�KDYH�

Figure 1: The pyramid of contents of the Nuclear Waste Directive
Source: NAPRO Guidelines for the establishment and notification of National Pro-

grammes,
http://ec.europa.eu/energy/nuclear/forum/risks/doc/waste_disposal/docs/napro_guide_

web.pdf

���� 7KH� ����� 1XFOHDU� 6DIHW\� 'LUHFWLYH� LQFOXGHV� HVVHQWLDOO\� WKH� HOHPHQWV� RI� WKH� ³QDWLRQDO�
IUDPHZRUN´� RI� WKH�1XFOHDU�:DVWH� 'LUHFWLYH�� H[FHSW�� DV� KDV� EHHQ� H[SODLQHG�� WKH� QDWLRQDO� SUR-
JUDPPH�� WKH� DOORFDWLRQ� RI� UHVSRQVLELOLWLHV�� WKH� WUDQVSDUHQF\� UHTXLUHPHQWV� DQG� WKH� ¿QDQFLQJ�
VFKHPHV��7DNLQJ�LQWR�DFFRXQW�WKDW�WKH�QDWLRQDO�SURJUDPPHV�DQG�WKH�SURYLVLRQV�RQ�GHFRPPLV-
VLRQLQJ�IXQGLQJ�DUH�VSHFL¿F�IRU�UDGLRDFWLYH�ZDVWH��RQH�ZRXOG�KDYH�H[SHFWHG�WKDW�WKH�WZR�UHPDLQ-
LQJ�HOHPHQWV��DOORFDWLRQ�RI�UHVSRQVLELOLWLHV�DQG�WUDQVSDUHQF\��ZRXOG�KDYH�EHHQ�LQFRUSRUDWHG�LQ�
WKH� ����� $PHQGPHQWV�� +RZHYHU�� RQO\� WKH� DOORFDWLRQ� RI� UHVSRQVLELOLWLHV� KDV� EHHQ� LQWURGXFHG��
KWWS���HF�HXURSD�HX�HQHUJ\�QXFOHDU�VDIHW\�VDIHW\BHQ�KWP�
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2EOLJDWLRQV�LQ�UHVSHFW�RI�WKH�UHJXODWRU\�ERG\�DQG�WKH�OLFHQVH�KROGHUV

$UWLFOH� �� RI� WKH�1XFOHDU�:DVWH�'LUHFWLYH� VHWV� RXW� WKH� REOLJDWLRQ� IRU� WKH�
0HPEHU�6WDWHV�WR�HVWDEOLVK�DQG�PDLQWDLQ�D�FRPSHWHQW�UHJXODWRU\�DXWKRULW\�LQ�
WKH�ILHOG�RI�VDIHW\�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW��7KH�UHJ-
XODWRU�PXVW�EH�³IXQFWLRQDOO\�VHSDUDWH�IURP�DQ\�RWKHU�ERG\�RU�RUJDQL]DWLRQ�
FRQFHUQHG�ZLWK�WKH�SURPRWLRQ�RU�XWLOL]DWLRQ�RI�QXFOHDU�HQHUJ\�RU�UDGLRDFWLYH�
PDWHULDO��LQFOXGLQJ�HOHFWULFLW\�SURGXFWLRQ�DQG�UDGLRLVRWRSH�DSSOLFDWLRQV��RU�
ZLWK�WKH�PDQDJHPHQW�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH��LQ�RUGHU�WR�HQVX-
UH�HIIHFWLYH�LQGHSHQGHQFH�IURP�XQGXH�LQIOXHQFH�RQ�LWV�UHJXODWRU\�IXQFWLRQ´��
,W�PXVW�EH�JLYHQ�WKH�OHJDO�SRZHUV�DQG�KXPDQ�DQG�ILQDQFLDO�UHVRXUFHV�QHFHV-
VDU\�WR�IXOILO�LWV�REOLJDWLRQV��7KH�IRUPXODWLRQ�LV�YHU\�VLPLODU�WR�WKDW�RI�WKH������
1XFOHDU�6DIHW\�'LUHFWLYH�DQG�LQ�HVVHQFH�VLPLODU�WR�WKDW�RI�WKH�-RLQW�&RQYHQ-
WLRQ��$UWLFOH������ZLWK�DQ�LPSRUWDQW�DGGLWLRQ�LQ�WKH�1XFOHDU�:DVWH�'LUHFWLYH��
ZKLOH�ERWK�WKH�'LUHFWLYH�DQG�WKH�-RLQW�&RQYHQWLRQ�UHTXLUH�³HIIHFWLYH�LQGHSHQ-
GHQFH´��RQO\�WKH�'LUHFWLYH�PDNHV�FOHDU�WKDW�WKLV�FRQVLVWV�RI�EHLQJ�³IXQFWLRQD-
OO\�VHSDUDWH�IURP�DQ\�RWKHU�ERG\�������FRQFHUQHG�ZLWK�WKH�SURPRWLRQ�RU�XWL-
OL]DWLRQ�RI�QXFOHDU�HQHUJ\´��7KLV�UHTXLUHPHQW�KDV�VWLOO�EHHQ�UHLQIRUFHG�LQ�WKH�
�����$PHQGPHQW�

2EOLJDWLRQV�IRU�WKH�OLFHQVH�KROGHUV�DUH�VHW�RXW�LQ�$UWLFOH���RI�WKH�1XFOHDU�
:DVWH�'LUHFWLYH��7KH�ILUVW�SDUDJUDSK�RI�WKLV�$UWLFOH�HQWUXVWV�WKH�OLFHQVH�KROGHU�
ZLWK�SULPH�UHVSRQVLELOLW\�IRU�VDIHW\�WKDW�FDQQRW�EH�GHOHJDWHG��LQ�VLPLODU��EXW�
QRW�HTXDO��WHUPV�WR�WKH�-RLQW�&RQYHQWLRQ��DUW�������$V�KDV�EHHQ�VDLG��WKH�SULPH�
UHVSRQVLELOLW\�RI�WKH�OLFHQVH�KROGHU�IRU�VDIHW\�LV�WKH�YHU\�ILUVW�RI�WKH�)XQGDPHQ-
WDO�6DIHW\�3ULQFLSOHV�DV�FRPSLOHG�E\�WKH�,$($�LQ���������

7KH�IROORZLQJ�WZR�SDUDJUDSKV�RI�WKLV�$UWLFOH�GR�QRW�KDYH�D�FRUUHVSRQGHQFH�
LQ�WKH�-RLQW�&RQYHQWLRQ�DQG�RQO\�SDUWLDOO\�LQ�WKH������1XFOHDU�6DIHW\�'LUHF-
WLYH�� DOWKRXJK� WKH� �����$PHQGPHQWV� KDYH� HODERUDWHG� IXUWKHU� WKLV� UHTXLUH-
PHQW��2Q� WKH�RQH�KDQG�� OLFHQVH�KROGHUV�PXVW� ³UHJXODUO\�DVVHVV��YHULI\�DQG�
FRQWLQXRXVO\�LPSURYH��DV�IDU�DV�LV�UHDVRQDEO\�DFKLHYDEOH��WKH�VDIHW\�RI�WKH�
UDGLRDFWLYH�ZDVWH�DQG�VSHQW�IXHO�PDQDJHPHQW�IDFLOLW\�RU�DFWLYLW\�LQ�D�V\VWH-
PDWLF�DQG�YHULILDEOH�PDQQHU��7KLV�VKDOO�EH�DFKLHYHG�WKURXJK�DQ�DSSURSULD-
WH�VDIHW\�DVVHVVPHQW��RWKHU�DUJXPHQWV�DQG�HYLGHQFH´��7KH�FRQFHSW�RI�VDIHW\�
DVVHVVPHQW�LV�WKH�RQH�HODERUDWHG�E\�,$($�LQ�WKH�FRUUHVSRQGLQJ�*HQHUDO�6DIH-
W\�5HTXLUHPHQWV����

)XUWKHUPRUH��SDUDJUDSK�����LPSRVHV�WKH�VDIHW\�GHPRQVWUDWLRQ�DV�D�SDUW�RI�
WKH�OLFHQVLQJ�SURFHVV��$OWKRXJK�WKHUH�VHHPV�WR�EH�QR�FRPPRQ�XQGHUVWDQGLQJ�
XQGHU�WKH�WHUP�³VDIHW\�GHPRQVWUDWLRQ´��LW�LV�DVVXPHG�WR�EH�HTXLYDOHQW�WR�WKH�
³VDIHW\�FDVH´�DV�GHILQHG�E\�WKH�,$($ 21��,Q�DQ\�FDVH��WKH�DSSOLFDWLRQ�RI�WKH�VDIH-

���� ,$($��6)����������)XQGDPHQWDO�6DIHW\�3ULQFLSOHV�
���� ,$($��*65����������6DIHW\�$VVHVVPHQW�IRU�)DFLOLWLHV�DQG�$FWLYLWLHV�
 21� 0V��8WH�%ORKP�+LHEHU��+HDG�RI� WKH�UHOHYDQW�8QLW�DW� WKH�(XURSHDQ�&RPPLVVLRQ�DW� WKH�

WLPH�RI�QHJRWLDWLRQV�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH��DI¿UPV�VR� LQ�KHU�DUWLFOH�³7KH�5DGLRDFWLYH�
:DVWH�'LUHFWLYH��D�QHFHVVDU\�VWHS�LQ�WKH�PDQDJHPHQW�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�LQ�WKH�
(XURSHDQ�8QLRQ´��2(&'�1($��1/%�Q������9ROXPH����������TXRWLQJ��DV�D�UHIHUHQFH��WKH�,$($�
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W\�GHPRQVWUDWLRQ�LV�PHDVXUHG�XQGHU�WKH�\DUGVWLFN�RI�WKH�JUDGHG�DSSURDFK�DV�
a geneUDO�SULQFLSOH��DV�WKH�5HFLWDO����RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�H[SODLQV�

7KH�FRQFHSW�RI�³LQWHJUDWHG�PDQDJHPHQW�V\VWHPV´�LV�GHILQHG�E\�WKH�,$($�
*ORVVDU\�DV�³$�VLQJOH�FRKHUHQW�PDQDJHPHQW�V\VWHP�LQ�ZKLFK�DOO�WKH�FRPSR-
QHQW�SDUWV�RI�DQ�RUJDQL]DWLRQ�DUH�LQWHJUDWHG�WR�HQDEOH�WKH�RUJDQL]DWLRQ¶V�RE-
MHFWLYHV�WR�EH�DFKLHYHG´ 22��7KLV�FRQFHSW�VXSHUVHGHV�WKDW�RI�³TXDOLW\�DVVXUDQFH´�
HVWDEOLVKHG�LQ�$UWLFOH����RI�WKH�-RLQW�&RQYHQWLRQ��7KH�VDPH�*ORVVDU\�GHILQHV�
³TXDOLW\�DVVXUDQFH´�DV�³WKH�IXQFWLRQ�RI�D�PDQDJHPHQW�V\VWHP�WKDW�SURYLGHV�
FRQILGHQFH�WKDW�VSHFLILHG�UHTXLUHPHQWV�ZLOO�EH�IXOILOOHG´��DQG�ODWHO\�WKHUH�LV�D�
IXOO�LGHQWLILFDWLRQ�EHWZHHQ�WKH�FRQFHSWV�RI�³TXDOLW\�DVVXUDQFH´�DQG�³PDQDJH-
PHQW�V\VWHP´��DJDLQ��WKH�*ORVVDU\��³7KH�WHUP�management system�KDV�EHHQ�
DGRSWHG�LQ�WKH�UHYLVHG�VWDQGDUGV�LQVWHDG�RI�WKH�WHUPV�TXDOLW\�DVVXUDQFH and 
TXDOLW\�DVVXUDQFH�SURJUDPPH´���7KLV�PHDQV�WKDW�WKH�HOHPHQW�RI�³EHLQJ�LQWH-
JUDWHG´��L�H��WKH�TXDOLW\�RI�EHLQJ�³VLQJOH�DQG�FRKHUHQW´�DQG�LQWHUOLQNLQJ�³DOO�WKH�
FRPSRQHQW�SDUWV�RI�DQ�RUJDQL]DWLRQ�WR�HQDEOH�WKH�REMHFWLYHV�WR�EH�DFKLHYHG´��
LV�DQ�DGGLWLRQ�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH��5HPDUNDEO\�HQRXJK��QHLWKHU�WKH�
�����1XFOHDU�6DIHW\�'LUHFWLYH�QRU�WKH������$PHQGPHQWV�XVH�WKH�WHUP�³LQWH-
JUDWHG´�ZKHQ�UHTXHVWLQJ�D�PDQDJHPHQW�V\VWHP�LQ�WKLV�UHVSHFW��$UWLFOH�����7KH�
DSSDUHQW�FRQFOXVLRQ�LV�WKDW�WKH�DGMHFWLYH�³LQWHJUDWHG´�LQ�WKH�FRQWH[W�RI�UDGLR-
DFWLYH�ZDVWH�PDNHV�UHIHUHQFH�WR�WKH�QHFHVVDU\�LQWHUGHSHQGHQFLHV�LQ�WKH�FKDLQ�
RI�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW��ZKHUH�DOO�WKH�VWDJHV�IURP�JHQHUDWLRQ�WR�GLV-
SRVDO�DUH�QHFHVVDULO\�LQWHUUHODWHG�DQG�GHWHUPLQDQW�IRU�HDFK�RWKHU��VHH�UHFLWDO�
���RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�DQG�,$($�*65�� 23��

7R�FRQFOXGH�ZLWK�WKLV�WRSLF��WKH�³PDQDJHPHQW�V\VWHP´� LV�TXRWHG�LQ�WKH�
1XFOHDU�:DVWH�'LUHFWLYH�LQ�WKH�FRQWH[W�RI�$UWLFOH����ZKHUH�WKH�QDWLRQDO�IUDPH-
ZRUN�QHHGV�WR�LQFOXGH�³�G��D�V\VWHP�RI�DSSURSULDWH�FRQWURO��D�PDQDJHPHQW�
V\VWHP��UHJXODWRU\�LQVSHFWLRQV´, etc��7KH�PHDQLQJ�RI�³PDQDJHPHQW�V\VWHP´�
LQ�WKH�PRUH�JHQHUDO�FRQWH[W�RI�WKH�QDWLRQDO�IUDPHZRUN��$UW�����LV�GLIIHUHQW�WR�
WKDW�RI�WKH�³LQWHJUDWHG�PDQDJHPHQW�V\VWHP´�DV�DQ�REOLJDWLRQ�RI�WKH�OLFHQVH�
KROGHU��$UW������+RZHYHU��ERWK�FRQFHSWV�DUH�OLQNHG��EHFDXVH�WKH�SHUIRUPDQFH�
RI�WKH�OLFHQVH�KROGHU�LV�SDUW�RI�WKH�ZLGHU�PDQDJHPHQW�V\VWHP�DW�WKH�OHYHO�RI�WKH�
QDWLRQDO�IUDPHZRUN�DQG�LQ�SDUWLFXODU�ZLWKLQ�WKH�QDWLRQDO�SURJUDPPHV�

7KH�SURYLVLRQ�IRU�WKH�OLFHQVH�KROGHU�WR�SURYLGH�IRU�DQG�PDLQWDLQ�DGHTXDWH�
ILQDQFLDO�DQG�KXPDQ�UHVRXUFHV�ILQGV�D�GLUHFW�FRUUHVSRQGHQFH�LQ�WKH�-RLQW�&RQ-
YHQWLRQ��DUW������DQG�LQ�WKH������1XFOHDU�6DIHW\�'LUHFWLYH�

$UWLFOH���RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�LPSRVHV�IRU�DOO�SDUWLHV�LQYROYHG�
LQ�WKH�PDQDJHPHQW�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�²QRW�RQO\�WKH�RSHUD-
WRUV²�WKH�REOLJDWLRQ�WR�SURYLGH�IRU�DQG�PDLQWDLQ�DGHTXDWH�ILQDQFLDO�DQG�KX-
PDQ�UHVRXUFHV��7KLV�LV�WR�EH�XQGHUVWRRG�LQ�D�ZLGH�VHQVH��LQFOXGLQJ�HIIRUWV�IRU�
UHVHDUFK�DQG�GHYHORSPHQW��VHH�UHFLWDOV����DQG�����

66*����³7KH�VDIHW\�FDVH�DQG�VDIHW\�DVVHVVPHQW�IRU�UDGLRDFWLYH�ZDVWH�GLVSRVDO´��VWLOO�DV�D�GUDIW�DV�
VKH�ZURWH�KHU�DUWLFOH��DQG�WKH�,$($�665���³'LVSRVDO�RI�5DGLRDFWLYH�:DVWH´�

 22� ,$($�6DIHW\�*ORVVDU\������(GLWLRQ�
 23� ,$($��*65����������7KH�PDQDJHPHQW�V\VWHP�IRU�IDFLOLWLHV�DQG�DFWLYLWLHV�
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7KH�TXHVWLRQ�RI�WKH�GHFRPPLVVLRQLQJ�IXQGV

7KH�UHDGHU�PLJKW�EH�IDPLOLDU�ZLWK�WKH�IDLOHG�DWWHPSW�RI�WKH�(&�WR�DGRSW�WKH�
WZR�6DIHW\�'LUHFWLYHV�LQ������LQ�WKH�H[SHULHQFH�NQRZQ�DV�³1XFOHDU�3DFNDJH´�����
7KH�DPELWLRXV�SODQ�RI� WKH�(&�WR�UHJXODWH�RQ�GHFRPPLVVLRQLQJ� IXQGLQJ�ZDV�
RQH�RI�WKH�UHDVRQV�IRU�WKH�IDLOXUH�RI�WKHVH�SURSRVDOV 25��$V�D�FRQVHTXHQFH��WKH�
(&�KDG�WR�EH�VDWLVILHG�E\�DGRSWLQJ�D�5HFRPPHQGDWLRQ�LQ���������DFFRPSDQLHG�
E\�D�*XLGH�LQ�������,Q�DGGLWLRQ�WR�WKLV��WKH�(&�HPLWV�SHULRGLFDOO\�&RPPXQL-
FDWLRQV�WR�WKH�(XURSHDQ�,QVWLWXWLRQV�DQG�ZRUNLQJ�GRFXPHQWV�DERXW�WKH�XVH�RI�
GHFRPPLVVLRQLQJ�IXQGV�²WKH�ODWHVW��LQ�������FRPSDULQJ�0HPEHU�6WDWHV�SUDF-
WLFHV�ZLWK�WKH�PHDVXUHV�SURSRVHG�LQ�WKH�5HFRPPHQGDWLRQ² 27�

,Q�WKLV�FRQWH[W��WKH�SURYLVLRQV�RQ�IXQGLQJ�IRU�GHFRPPLVVLRQLQJ�DQG�ZDVWH�
PDQDJHPHQW� LQ� WKH�1XFOHDU�:DVWH�'LUHFWLYH�DUH� OLPLWHG� WR�$UWLFOH����ZKLFK�
PDNHV� WKLV�EULHI� VWDWHPHQW�� ³0HPEHU�6WDWHV� VKDOO� HQVXUH� WKDW� WKH�QDWLRQDO�
IUDPHZRUN�UHTXLUH�WKDW�DGHTXDWH�ILQDQFLDO�UHVRXUFHV�EH�DYDLODEOH�ZKHQ�QH-
HGHG�IRU�WKH�LPSOHPHQWDWLRQ�RI�QDWLRQDO�SURJUDPPHV�UHIHUUHG�WR�LQ�$UWLFOH�
����HVSHFLDOO\� IRU� WKH�PDQDJHPHQW�RI�VSHQW� IXHO�DQG�UDGLRDFWLYH�ZDVWH�� WD-
NLQJ�GXH�DFFRXQW�RI� WKH� UHVSRQVLELOLW\�RI� VSHQW� IXHO�DQG�UDGLRDFWLYH�ZDVWH�
JHQHUDWRUV´��7KLV�SURYLVLRQ�LV�WR�EH�XQGHUVWRRG�LQ�WKH�FRQWH[W�RI�WKH�SROOXW-
HU�SD\V�SULQFLSOH�DV�HVWDEOLVKHG�E\�$UWLFOH���DQG�WKH�DIRUHPHQWLRQHG�5HFRP-
PHQGDWLRQ�DQG�GRFXPHQWV��DQG�E\�WKH�IDFW� WKDW� ILQDQFLDO�SURYLVLRQV�DUH�DO-
VR�D�SDUW�RI�WKH�QDWLRQDO�IUDPHZRUN��DUW������K��DQG�QDWLRQDO�SURJUDPPHV��DUW��
�����K�DQG�L��

7KH�REOLJDWLRQV�RQ�WUDQVSDUHQF\

$UWLFOH����RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�HVWDEOLVKHV�WZR�NLQGV�RI�WUDQV-
SDUHQF\�REOLJDWLRQV��VHH�UHFLWDO������7KH�ILUVW�RI�WKHP�LV�DERXW�WKH�LQIRUPDWLRQ�
WKDW�WKH�0HPEHU�6WDWHV�PXVW�SURYLGH�WR�WKH�ZRUNHUV�DQG�WKH�JHQHUDO�SXEOLF��LQ�
SDUWLFXODU�WKH�UHJXODWRU\�ERG\��LQ�DFFRUGDQFH�ZLWK�QDWLRQDO�DQG�LQWHUQDWLRQDO�

���� *HQHUDO�LQIRUPDWLRQ�DERXW�WKH�³1XFOHDU�3DFNDJH´�DW�KWWS���ZZZ�HX�HQHUJ\�FRP�1XFOH-
DU���SDFNDJH�KWPO�6HH�DOVR�WKH�DUWLFOH�E\�'HUHN�0��7D\ORU��ZKR�ZDV�+HDG�RI�WKH�UHOHYDQW�8QLW�DW�
WKH�(XURSHDQ�&RPPLVVLRQ�DW�WKH�WLPH�RI�WKH�SURSRVDOV��1XFOHDU�VDIHW\�LQ�DQ�HQODUJHG�(XURSHDQ�
8QLRQ��7KH�(XURSHDQ�&RPPLVVLRQ¶V�³1XFOHDU�3DFNDJH´�DYDLODEOH�DW�KWWS���HF�HXURSD�HX�HQHUJ\�
QXFOHDU�VWXGLHV�GRF�RWKHU�QXFOHDUBHQJLQHHUBGPW�SGI�

 25� 1XULD�3ULHWR�6HUUDQR��³/D�VHJXULGDG�QXFOHDU�HQ� OD�HUD�GH� ODV�UHYLVLRQHV� LQWHU�SDUHV�\�
ODV�DXWRHYDOXDFLRQHV�� OD�QXHYD�GLUHFWLYD�GH�VHJXULGDG�QXFOHDU´��5HYLVWD�GH�'HUHFKR�&RPXQL-
WDULR�(XURSHR��Q������6HSWHPEHU�'HFHPEHU�������(QJOLVK�DEVWUDFW��1XFOHDU�6DIHW\�LQ�WKH�(UD�RI�
3HHU�5HYLHZV�DQG�WKH�6HOI�DVVHVVPHQWV��WKH�1HZ�'LUHFWLYH�RQ�1XFOHDU�6DIHW\��DYDLODEOH�DW�KWWS���
ZZZ�FHSF�JRE�HV�JO�SXEOLFDFL�&��%�QV�UHYLVWDV�UHYLVWDV�HOHFWURQLFDV",'5 �	,'1 ����	,
'$ �������

���� &RPPLVVLRQ� 5HFRPPHQGDWLRQ� RI� ��� 2FWREHU� ����� RQ� WKH� PDQDJHPHQW� RI� ¿QDQFLDO�
UHVRXUFHV� IRU� WKH� GHFRPPLVVLRQLQJ� RI� QXFOHDU� LQVWDOODWLRQV�� VSHQW� IXHO� DQG� UDGLRDFWLYH� ZDVWH�
����������(XUDWRP��

 27� 7KH�5HFRPPHQGDWLRQ��WKH�*XLGH�DQG�WKH�GRFXPHQWV�TXRWHG�DUH�DOO�DYDLODEOH�DW�KWWS���
HF�HXURSD�HX�HQHUJ\�QXFOHDU�GHFRPPLVVLRQLQJ�GHFRPPLVVLRQLQJBHQ�KWP�
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ODZ�DQG�³SURYLGHG�WKDW�WKLV�GRHV�QRW�MHRSDUGLVH�RWKHU�LQWHUHVWV�VXFK�DV��LQWHU�
DOLD��VHFXULW\´��7KLV�ILUVW�SDUDJUDSK�LV�GUDIWHG�LQ�DOPRVW�LGHQWLFDO�WHUPV�WR�WKH�
FRUUHVSRQGLQJ�DUWLFOH�LQ�WKH������1XFOHDU�6DIHW\�'LUHFWLYH�²WKH������$PHQG-
PHQW�KDV�DPSOLILHG�LW�WR�D�ELJ�H[WHQG²��7KH�VHFRQG�SDUDJUDSK�GHDOV�ZLWK�WKH�
ULJKW�RI�SXEOLF�SDUWLFLSDWLRQ�ZKLFK�PXVW�EH�PDGH�³HIIHFWLYH´�LQ�WKH�GHFLVLRQ�
PDNLQJ�SURFHVV�UHJDUGLQJ�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW��7KLV�
VHFRQG�SDUDJUDSK��QRW�FRQWHPSODWHG�LQ�WKH������1XFOHDU�6DIHW\�'LUHFWLYH��EXW�
DOUHDG\�SUHVHQW�LQ�WKH������$PHQGPHQWV��ZDV�FRQVLGHUHG�DV�D�QRYHOW\�LQ�WKH�
1XFOHDU�:DVWH�'LUHFWLYH�DQG�SUHVHQWHG�DV�WKH�ZD\�LQ�ZKLFK�WKH�SULQFLSOHV�RI�
WKH�$DUKXV�&RQYHQWLRQ�ZHUH�PDGH�DSSOLFDEOH�XQGHU�WKH�(XUDWRP�7UHDW\�����,Q-
GHHG��WKH�1XFOHDU�:DVWH�'LUHFWLYH�ZHQW�EH\RQG�WKH������1XFOHDU�6DIHW\�'L-
UHFWLYH�LQ�WKH�SXUSRVH�IRU�WUDQVSDUHQF\��DGGLQJ�WKLV�LPSRUWDQW�HOHPHQW�WR�WKH�
VXEMHFW�PDWWHU�RI�$UWLFOH������

7KH� UHDVRQ� IRU� WKH� VSHFLDO� UHJDUG� WR� SXEOLF� SDUWLFLSDWLRQ� LQ� WKH� DUHD� RI�
waste management, which was DE�LQLWLR�QRW�UHJXODWHG�LQ�³SXUH´�QXFOHDU�VDIH-
W\��LV�WKH�IDFW�WKDW�WKH�VLWH�VHOHFWLRQ�RI�IDFLOLWLHV�EHFRPHV�VSHFLDOO\�GHOLFDWH�LQ�
WKH�FDVH�RI�ORQJ�WHUP�VWRUDJH�DQG�GLVSRVDO�VLWHV��ZKHUH�WKH�DFWLYH�LQYROYHPHQW�
RI�WKH�VWDNHKROGHUV��DQG�LQ�SDUWLFXODU�WKH�PXQLFLSDOLWLHV��LV�NH\�LQ�WKH�FRQVLG-
HUDWLRQ�WKDW�WKHVH�IDFLOLWLHV�ZLOO�ORQJ�IRU�GHFDGHV��LI�QRW�³WKH�HWHUQLW\´�����7KLV�
KDV�FRQYHUWHG�WKH�VLWH�VHOHFWLRQ�IRU�VWRUDJH�DQG�GLVSRVDO�IDFLOLWLHV�LQ�WKH�VSHDU-
KHDG�RI� WKH�VWXGLHV�RI� IRUPXOD�IRU�SXEOLF�SDUWLFLSDWLRQ�LQ�WKH�QXFOHDU�VHFWRU�
�HYHQ�LQ�WKH�HQHUJ\�VHFWRU��DV�WKH�UHFHQW�(�7UDFN�LQLWLDWLYH�VKRZV������ZLWK�LP-
SRUWDQW�ZRUNV�RQ�WKLV�LVVXH�FRQGXFWHG�E\�WKH�2(&'�1($��WKH�(XURSHDQ�&RP-
PLVVLRQ�DQG�RWKHU�UHOHYDQW�IRUD�

$W�OHDVW��7KH�QDWLRQDO�SURJUDPV

,I�ZH�KDG�WR�GHWHUPLQH�ZKLFK�LV�WKH�PRVW�LPSRUWDQW�HOHPHQW�RI�WKH�1XFOH-
DU�:DVWH�'LUHFWLYH��WKH�RQH�WKDW�PDNHV�D�XQLTXH�LQVWUXPHQW�RI�LW�DQG�EULQJV�
UHDO� DGGHG� YDOXH� WR� WKH� LQWHUQDWLRQDO� UHJXODWLRQ� OHDG� E\� WKH� -RLQW� &RQYHQ-
WLRQ��DSDUW�IURP�WKH�IDFW�WKDW�LW�FRQYHUWV�DQ�LQWHUQDWLRQDO�REOLJDWLRQ�LQWR�(8�
DFTXLV��� WKDW�ZRXOG�EH� WKH� ILJXUH�RI� WKH�QDWLRQDO�SURJUDPPHV�� ,Q� WKH� VSLULW�
RI�UHFLWDO�����0HPEHU�6WDWHV�VKRXOG�HVWDEOLVK�QDWLRQDO�SURJUDPPHV�WR�HQ-
VXUH�WKH�WUDQVSRVLWLRQ�RI�SROLWLFDO�GHFLVLRQV�LQWR�FOHDU�SURYLVLRQV�IRU�WKH�WL-
PHO\�LPSOHPHQWDWLRQ�RI�DOO�VWHSV�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�PDQD-
JHPHQW�IURP�JHQHUDWLRQ�WR�GLVSRVDO���WKH�QDWLRQDO�SURJUDPPHV�FRQVWLWXWH�DQ�
HOHPHQW�RI�WKH�QDWLRQDO�IUDPHZRUN��DUW�����DQG�PXVW�EH�DGRSWHG�DQG�UHJXODU-
O\�UHYLHZHG�DQG�XSGDWHG�E\�WKH�0HPEHU�6WDWHV��DUW�������EHLQJ�VXEMHFW�WR�SHHU�

���� 8WH�%ORKP�+LHEHU��7KH�5DGLRDFWLYH�:DVWH�'LUHFWLYH��D�QHFHVVDU\�VWHS�LQ�WKH�PDQDJH-
PHQW�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�LQ�WKH�(XURSHDQ�8QLRQ��2(&'�1($��1/%�Q������9RO-
XPH���������

���� 5HIHUHQFH� WR� WKH� GRFXPHQWDU\� ¿OP� ³,QWR� WKH� (WHUQLW\´�� GLUHFWHG� E\�0LFKDHO�0DGVHQ��
KWWS���ZZZ�LQWRHWHUQLW\WKHPRYLH�FRP�

���� KWWS���ZZZ�QXFOHDU�WUDQVSDUHQF\�ZDWFK�HX�PHGLD�H�WUDFN�KWPO�
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UHYLHZ��DUW���������,Q�WKH�S\UDPLG�DOUHDG\�UHSUHVHQWHG�DV�)LJXUH����WKH�QDWLRQ-
DO�SURJUDPPHV�ZRXOG�VWDQG�LQ�WKH�EDVLV�� WKH� OD\HU�RI�WKH�³UHDO�VROXWLRQV´� LQ�
SUDFWLFH�

Figure 1: The pyramid of contents of the Nuclear Waste Directive
Source: NAPRO Guidelines for the establishment and notification of National Pro-

grammes,
http://ec.europa.eu/energy/nuclear/forum/risks/doc/waste_disposal/docs/napro_guide_

web.pdf

4XRWLQJ��DJDLQ�� WKH�(XURSHDQ�&RPPLVVLRQ��³1R�PDWWHU�KRZ�GHYHORSHG�
WKH�OHJDO�DQG�RUJDQL]DWLRQDO�IUDPHZRUN�RI�D�6WDWH�PLJKW�EH��WKH�VDIH�DQG�UHV-
SRQVLEOH�PDQDJHPHQW�RI�VSHQW�IXHO�DQG�UDGLRDFWLYH�ZDVWH�FDQ�RQO\�EH�DFKLH-
YHG�RQFH�WKH�JRYHUQPHQW�LV�FRPPLWWHG�WR�GHYHORS�SROLFLHV�DQG�HQVXUH�WKHLU�
WUDQVSRVLWLRQ�LQWR�SUDFWLFDO�ORQJ�WHUP�VROXWLRQV´ 31��,Q�D�VHQWHQFH�YDJXHO\�LQ-
VSLUHG�E\�6DLQW�3DXO��&RULQWKLDQV��³7KH�:D\�RI�/RYH´���³,I�,�KDYH�DQ�LPSHFFD-
EOH�OHJDO�V\VWHP�ZLWK�D�FRPSHWHQW�QXFOHDU�UHJXODWRU��HIILFLHQW�DQG�VDIH�RSHU-
DWRUV�DQG�DGHTXDWH�IXQGLQJ����EXW�,�GRQ¶W�KDYH�WKH�SROLF\��,�DP�QRWKLQJ´��7KLV�
LGHD�LV�LQ�WKH�ZLOOLQJQHVV�RI�WKH�(&�VLQFH�DW�OHDVW�RQH�GHFDGH��DQG�ZDV�DOUHDG\�
LQ�WKH�VSLULW�RI�WKH�RULJLQDO�³1XFOHDU�3DFNDJH´�XQWLO�LW�KDV�ILQDOO\�FU\VWDOOL]HG��
(QVXULQJ�WKDW�WKH�0HPEHU�6WDWHV�KDYH�D�SROLF\�HPERGLHG�LQ�D�QDWLRQDO�SUR-
JUDPPH�VXEMHFW�WR�(XURSHDQ�FRQWURO�PHDQV�WKDW�WKH�WLPHV�IRU�³ZDLW�DQG�VHH´�
SROLFLHV�KDYH�ILQDOL]HG 32�

$UWLFOH����RI� WKH�1XFOHDU�:DVWH�'LUHFWLYH�HQXPHUDWHV� WKH�HOHPHQWV� WKDW�
WKH�QDWLRQDO�SURJUDPPHV�PXVW�KDYH�

���7KH�RYHUDOO�SROLF\�REMHFWLYHV�
���6LJQLILFDQW�PLOHVWRQHV�DQG�FOHDU�WLPHIUDPHV�IRU�WKHLU�DFKLHYHPHQW�
���,QYHQWRU\�������LQ�DFFRUGDQFH�ZLWK�DSSURSULDWH�FODVVLILFDWLRQ�RI�WKH�UD-

GLRDFWLYH�ZDVWH�
���7KH�FRQFHSWV�RU�SODQV�DQG�WHFKQLFDO�VROXWLRQV�IRU�VSHQW�IXHO�DQG�UDGLR-

DFWLYH�ZDVWH�PDQDJHPHQW�IURP�JHQHUDWLRQ�WR�GLVSRVDO�

 31� 8WH�%ORKP�+LHEHU��DUWLFOH�UHIHUUHG��1/%�Q������9ROXPH���������
 32� 6HH�,PSDFW�$VVHVVPHQW�RI�WKH�:DVWH�'LUHFWLYH��%UXVVHOV�������������6(&������������¿QDO�
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���7KH�FRQFHSWV�RU�SODQV�IRU�WKH�SRVW�FORVXUH�SHULRG�RI�D�GLVSRVDO�IDFLOLW\¶V�
OLIHWLPH�

���7KH�UHVHDUFK��GHYHORSPHQW�DQG�GHPRQVWUDWLRQ�DFWLYLWLHV�QHHGHG�
���7KH�UHVSRQVLELOLW\�IRU�WKH�LPSOHPHQWDWLRQ�RI�WKH�QDWLRQDO�SURJUDPPH�

DQG�WKH�NH\�SHUIRUPDQFH�LQGLFDWRUV�WR�PRQLWRU�SURJUHVV�
���$Q�DVVHVVPHQW�RI�FRVWV�
���7KH�ILQDQFLQJ�VFKHPH�V��LQ�IRUFH�
����7KH�WUDQVSDUHQF\�SROLF\�RU�SURFHVV�
���� ,I� DQ\�� WKH� DJUHHPHQW�V�� FRQFOXGHG�ZLWK� D�0HPEHU� 6WDWH� RU� D� WKLUG�

FRXQWU\��LQFOXGLQJ�RQ�WKH�XVH�RI�GLVSRVDO�IDFLOLWLHV�
$�IXUWKHU�SUHFLVLRQ�PDGH�LQ�WKH�1XFOHDU�:DVWH�'LUHFWLYH� LV� WKDW� WKH�QD-

WLRQDO�SURJUDPPH�PD\�EH�FRQWDLQHG�LQ�D�VLQJOH�UHIHUHQFH�GRFXPHQW�RU�D�VHW�RI�
GRFXPHQWV��5HFLWDO�����

7KH�XQLTXHQHVV� RI� WKH�QDWLRQDO� SURJUDPPH�DV� D�PDQGDWRU\� HOHPHQW� LQ�
WKLV�'LUHFWLYH��WKDW�FRQIHUV�WKH�1XFOHDU�:DVWH�'LUHFWLYH�QRW�RQO\�D�SXUHO\�OH-
JDO��EXW�DOVR�D�SROLWLFDO�GLPHQVLRQ��GRHV�QRW�PHDQ�WKDW�WKH�ILJXUH�RI�³QDWLRQDO�
SURJUDPPHV´�ZHUH�QRW�GHYHORSHG�LQ�RWKHU�LQWHUQDWLRQDO�LQVWUXPHQWV��,Q�SDU-
WLFXODU�� WKH� ,$($�KDV�GHYHORSHG� WKH�*XLGH� ³3ROLFLHV�DQG�6WUDWHJLHV� IRU�5D-
GLRDFWLYH�:DVWH�0DQDJHPHQW´ 33��GLVWLQJXLVKLQJ�EHWZHHQ�WKH�WHUPV�³SROLF\´�
�SDUWLFXODU�JRDOV�RU�UHTXLUHPHQWV�IRU�WKH�VDIH�PDQDJHPHQW�RI�VSHQW�IXHO�DQG�
UDGLRDFWLYH�ZDVWH��DQG�³VWUDWHJ\´��WKH�ZD\V�DQG�PHWKRGV�XVHG�WR�LPSOHPHQW�
WKH�SROLF\��DQG�DFNQRZOHGJLQJ�WKDW�D�³QDWLRQDO�SODQ´�LV��LQ�IDFW��D�FRPELQDWLRQ�
RI�ERWK��,W�H[SODLQV�D�VHULHV�RU�UHDVRQV�IRU�ZKLFK�LW�LV�GHVLUDEOH�WR�KDYH�H[SOLF-
LW�QDWLRQDO�SROLF\�DQG�VWUDWHJ\�VWDWHPHQWV�DQG�SURYLGHV�DQ�LQGLFDWLRQ�RI�ZKDW�
PLJKW�EH�FRQWDLQHG�LQ�WKHP��+RZHYHU��QHLWKHU�WKLV�*XLGH�QRU�DQ\�RWKHU�LQWHU-
QDWLRQDO�LQVWUXPHQW�FRQVWLWXWHV�D�PDQGDWH�IRU�WKH�6WDWHV�WR�DGRSW�DQG�UHJX-
ODUO\�UHYLHZ�QDWLRQDO�SURJUDPPHV�IRU�WKH�PDQDJHPHQW�RI�WKHLU�VSHQW�IXHO�DQG�
ZDVWH�

7KH�RULJLQDOLW\�RI�WKH�QDWLRQDO�SURJUDPPHV�DV�FRQWHPSODWHG�LQ�WKH�1XFOH-
DU�:DVWH�'LUHFWLYH�OLHV�RQ�WKH�IDFW�WKDW��IURP�QRZ��WKLV�REOLJDWLRQ�LV�D�SDUW�RI�
WKH�(8�DFTXLV��ZLWK�WKH�SRVVLELOLW\�IRU�WKH�(&��DV�JXDUGLDQ�RI�WKH�7UHDWLHV��WR�
GHOLYHU�D�UHDVRQHG�RSLQLRQ�LI�LW�FRQVLGHUV�WKDW�D�0HPEHU�6WDWH�KDV�IDLOHG�WR�IXO-
ILO�DQ�REOLJDWLRQ�XQGHU�(8�ODZ��DQG�XOWLPDWHO\�WR�EULQJ�WKH�PDWWHU�EHIRUH�WKH�
&RXUW�RI�-XVWLFH�RI�WKH�(XURSHDQ�8QLRQ��$UWLFOH�����7)(8��

$�:RUNLQJ�*URXS�FDOOHG�³1$352´�KDV�EHHQ�FRQVWLWXWHG� LQ� WKH�(XURSH-
DQ�1XFOHDU�(QHUJ\�)RUXP��(1()�����DQG�KDV�HODERUDWHG�*XLGHOLQHV�IRU�WKH�HV-
WDEOLVKPHQW�DQG�QRWLILFDWLRQ�RI�QDWLRQDO�SURJUDPPHV 35��7KLV�GRFXPHQW�LV�RI�

 33� 1R��1:�*������,$($������
���� (1()�JDWKHUV�DOO�UHOHYDQW�VWDNHKROGHUV� LQ�WKH�QXFOHDU�¿HOG��JRYHUQPHQWV�RI� WKH����(8�

0HPEHU� 6WDWHV�� (XURSHDQ� ,QVWLWXWLRQV� LQFOXGLQJ� WKH� (XURSHDQ� 3DUOLDPHQW� DQG� WKH� (XURSHDQ�
(FRQRPLF�DQG�6RFLDO�&RPPLWWHH��QXFOHDU�LQGXVWU\��HOHFWULFLW\�FRQVXPHUV�DQG�WKH�FLYLO�VRFLHW\��6HH�
KWWS���HF�HXURSD�HX�HQHUJ\�QXFOHDU�IRUXP�IRUXPBHQ�KWP�

 35� KWWS���HF�HXURSD�HX�HQHUJ\�QXFOHDU�IRUXP�ULVNV�GRF�ZDVWHBGLVSRVDO�GRFV�QDSURB
JXLGHBZHE�SGI�
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KLJK�LQWHUHVW��LQ�SDUWLFXODU�IRU�WKRVH�0HPEHU�6WDWHV�ZKLFK�KDYH�QRW�GHYHORSHG�
VXFK�SURJUDPPHV�XQWLO�QRZ��,W�IDFLOLWDWHV�WKH�XQGHUVWDQGLQJ�RI�WKH�GLIIHUHQW�
HOHPHQWV�HQXPHUDWHG�LQ�$UWLFOH����DQG�SURSRVHV�D�JHQHUDO�VWUXFWXUH�IRU�D�QD-
WLRQDO�SURJUDPPH�

7KH�1$352�*XLGHOLQHV� IRFXV�YHU\�PXFK� LQ� WKH�FRQFHSW�RI�³LQWHUGHSHQ-
GHQFLHV´�WR�H[SODLQ�KRZ�WKH�GLIIHUHQW�VWHSV�RI�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�
DUH�LQWHUUHODWHG��LQ�VXFK�D�ZD\�WKDW�HYHU\�VWHS�LQ�WKH�GLIIHUHQW�URXWH�QHHGV�WR�EH�
SHUIHFWO\�LQ�DFFRUGDQFH�ZLWK�SUHOLPLQDU\�DQG�VXEVHTXHQW�VWHSV��OHDGLQJ�WR�GLV-
SRVDO�LQ�DQ�DGHTXDWH�UHSRVLWRU\��,Q�WKH�IROORZLQJ�GLDJUDP��WKH�GLIIHUHQW�URXWHV�
ZRXOG�FRUUHVSRQG�WR�GLIIHUHQW�ZDVWH�VWUHDPV�DQG�SRVVLEO\�WR�GLIIHUHQW�ZDVWH�
W\SHV�

Figure 2: Management routes to illustrate interdependencies in radioactive waste 
management

Source: NAPRO Guidelines for the establishment and notification of National Program-

mes,
http://ec.europa.eu/energy/nuclear/forum/risks/doc/waste_disposal/docs/napro_guide_

web.pdf
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7KH�FRQFHSW�RI�³LQWHUGHSHQGHQFLHV´�LV�NH\�LQ�WKH�HODERUDWLRQ�RI�QDWLRQDO�
SURJUDPPHV��DV�DOVR�WKH�*XLGHOLQHV�HODERUDWHG�E\�(165(*�VKRZ�����,Q�WKHVH�
*XLGHOLQHV�� LW� LV� IXUWKHU� H[SODLQHG�KRZ� WKH�GHFLVLRQV� WDNHQ�DW� HYHU\� VWHS�RI�
WKH�PDQDJHPHQW�URXWH�DUH�FRQGLWLRQHG�E\�LQIRUPDWLRQ�IORZV�WDNLQJ�SODFH�LQ�
D�ZD\�WKDW�LV�QRW�RQO\�XQLGLUHFWLRQDO��IURP�JHQHUDWLRQ�WR�GLVSRVDO��EXW�LQGHHG�
ELGLUHFWLRQDO��7KDW�ZRXOG�PHDQ�WKDW�WKH�FKDUDFWHULVWLFV�RI�WKH�GLVSRVDO�IDFLOL-
WLHV�DYDLODEOH�GHWHUPLQHV�WKH�VWHSV�RI�WKH�PDQDJHPHQW�SURFHVV�IURP�WKH�YHU\�
PRPHQW�ZKHUH�WKH�ZDVWH�LV�JHQHUDWHG�DQG�UHFRUGHG�LQ�WKH�LQYHQWRULHV��7KXV��
D�PRUH�UHDOLVWLF�UHSUHVHQWDWLRQ�RI�WKH�LQWHUUHODWLRQ�RI�GHFLVLRQV�WDNHQ�LQ�WKH�
ZDVWH�PDQDJHPHQW�SURFHVV�ZRXOG�EH�DFFRUGLQJ�WR�WKLV�GLDJUDP�

Figure 3: Information flows in the decision making process in radioactive waste man-
agement

Source: ENSREG Final Guidelines for MS Reports to the Waste Directive

http://www.ensreg.eu/sites/default/files/HLG_p(2014-27)_137%20Final%20guide-
lines%20for%20MS%20Reports%20to%20the%20Waste%20Directive.pdf

7KH�IROORZLQJ�TXRWH�IURP�WKLV�GRFXPHQW�GHVFULEHV�YHU\�ZHOO�WKH�UHIHUUHG�
mechanism:

³:KLOH�³PDWHULDO�IORZV´�DUH�LQ�SULQFLSOH�GRZQVWUHDP��L�H��IURP�WKH�ZDV-
WH�JHQHUDWLRQ�VWHS�XQWLO�GLVSRVDO��ERWK�XSVWUHDP�DQG�GRZQVWUHDP�IORZV�KDYH�
WR�EH�PDQDJHG�WR�HIIHFWLYHO\�GHDO�ZLWK�WKH�LQWHUGHSHQGHQFLHV�RI�DOO�UDGLRDF-
WLYH�ZDVWH�PDQDJHPHQW�VWHSV��'RZQVWUHDP�³information flows´�FDQ�LQIRUP�
H�J��WKH�GHYHORSPHQW�RI�GLVSRVDO�VROXWLRQV�IRU�H[LVWLQJ�ZDVWH�VWUHDPV�DQG�IRU�
D�SURVSHFWLYH�ZDVWH�LQYHQWRU\��8SVWUHDP�³information flows´�FDQ�LQIRUP�H�J��

���� (165(*�LV�D�KLJK�OHYHO�JURXS�RI�VHQLRU�RI¿FLDOV�IURP�WKH�0HPEHU�6WDWHV¶�UHJXODWRU\�DX-
WKRULWLHV�RU�QXFOHDU�VDIHW\�DXWKRULWLHV��6HQLRU�UHSUHVHQWDWLYHV�RI�WKH�(XURSHDQ�&RPPLVVLRQ�DUH�
DOVR�SDUW�RI�WKH�JURXS��,Q�DGGLWLRQ��&RXQFLO�RI�WKH�(XURSHDQ�8QLRQ��6ZLW]HUODQG��1RUZD\��DQG�WKH�
,QWHUQDWLRQDO�$WRPLF�(QHUJ\�$JHQF\��,W�ZDV�FRQVWLWXWHG�E\�&RPPLVVLRQ�'HFLVLRQ�RI����-XO\������
����������(XUDWRP���6HH�)LQDO�*XLGHOLQHV�IRU�06�5HSRUWV�WR�WKH�:DVWH�'LUHFWLYH�DW�KWWS���ZZZ�
HQVUHJ�HX�VLWHV�GHIDXOW�¿OHV�+/*BS���������B������)LQDO���JXLGHOLQHV���IRU���06���
5HSRUWV���WR���WKH���:DVWH���'LUHFWLYH�SGI�
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WKH�ZDVWH�FKDUDFWHULVDWLRQ�DQG�SURFHVVLQJ�SURJUDPPHV�LQ�DFFRUGDQFH�ZLWK�
ZDVWH�GLVSRVDO�UHTXLUHPHQWV�

(165(*�XQGHUVWDQGV�WKHVH� LQWHUGHSHQGHQFLHV�WR�EH�DW�GLIIHUHQW� OHYHOV��
VXFK�DV�

��WKH�WHFKQLFDO�OHYHO��H�J��DGHTXDWH�ZDVWH�FKDUDFWHULVDWLRQ�DQG�ZDVWH�SUR-
FHVVLQJ�IRU�VWRUDJH�DQG�GLVSRVDO��

�� WKH� ILQDQFLDO� OHYHO� �H�J�� DVVHVVPHQW� DQG� JHQHUDWLRQ� RI� WKH� ILQDQFLDO�
PHDQV�UHTXLUHG�IRU�DOO�VXEVHTXHQW�PDQDJHPHQW�VWHSV���DQG�

��WKH�OHJDO�OHYHO��H�J��GHILQLWLRQ�RI�UHVSRQVLELOLWLHV�DQG�DFFRXQWDELOLWLHV�RI�
YDULRXV�DFWRUV�DW� VXEVHTXHQW�PDQDJHPHQW� VWHSV��ZLWK�SRVVLEOH� WUDQVIHU�RI�
UHVSRQVLELOLWLHV�EHWZHHQ�SDUWLHV�´�

7KXV�� HODERUDWLQJ� D�QDWLRQDO� SURJUDPPH� FDQ�EH� FRPSDUHG�ZLWK� DVVHP-
EOLQJ�D�FRPSOH[�SX]]OH�ZKHUH�DOO�WKH�SLHFHV�DW�DOO�WHFKQLFDO��ILQDQFLDO�DQG�OH-
JDO�OHYHO�PXVW�ILW�

7KH�(XURSHDQ�&RPPLVVLRQ¶V�UHYLHZ�RI�QDWLRQDO�SURJUDPPHV

7KH�QDWLRQDO�SURJUDPPH�PXVW�EH�QRWLILHG�WR�WKH�&RPPLVVLRQ�DW�DQ\�GDWH�
IURP�WKH�DGRSWLRQ�RI�WKH�'LUHFWLYH��EXW�QRW�ODWHU�WKDQ����$XJXVW�������$UWLFOH�
�������7KLV�FRPPXQLFDWLRQ�LV��LQGHHG��WKH�ILUVW�EXW�QRW�WKH�RQO\�RQH�IRUHVHHQ��
$UWLFOH����RI�WKH�'LUHFWLYH�UHTXLUHV�0HPEHU�6WDWHV�WR�QRWLI\�WR�WKH�&RPPLVVLRQ�
WKHLU�QDWLRQDO�SURJUDPPHV�³DQG�VXEVHTXHQW�VLJQLILFDQW�FKDQJHV´��ZKLFK�GRHV�
QRW�LPSO\�D�UHJXODU�SHULRGLFLW\���DQG�FRQIHUV�WR�WKH�&RPPLVVLRQ�WKH�ULJKW�RI�UH-
TXHVWLQJ�FODULILFDWLRQ�³DQG�RU�H[SUHVV�LWV�RSLQLRQ�RQ�ZKHWKHU�WKH�FRQWHQW�RI�
WKH�QDWLRQDO�SURJUDPPH�LV�LQ�DFFRUGDQFH�ZLWK�$UWLFOH���´�ZLWKLQ�VL[�PRQWKV�
RI�WKH�GDWH�RI�QRWLILFDWLRQ��7KH�0HPEHU�6WDWH�KDV�LQ�WXUQ�VL[�PRQWKV�WR�SURYLGH�
WKH�UHTXHVWHG�FODULILFDWLRQ�DQG�RU�LQIRUP�WKH�&RPPLVVLRQ�RI�DQ\�UHYLVLRQ�RI�
WKH�QDWLRQDO�SURJUDPPH��5HDGLQJ�SDUDJUDSK���RI�$UWLFOH����D�VHQVX�FRQWUDULR, 
LI�LQ�WKLV�SURFHVV�WKH�&RPPLVVLRQ�ZHUH�QRW�FRQYLQFHG�E\�WKH�SROLF\�DGRSWHG�E\�
WKH�0HPEHU�6WDWH��LW�FRXOG�GHQ\�WKH�SURYLVLRQ�RI�ILQDQFLDO�RU�WHFKQLFDO�DVVLV-
WDQFH�WR�WKH�0HPEHU�6WDWH��$V�D�PDWWHU�RI�IDFW��WKH�&RPPLVVLRQ�KDV�WKH�SRZ-
HU�WR�MXGJH�XSRQ�WKH�FRPSOHWHQHVV�RI�WKH�QDWLRQDO�SURJUDPPH�LQ�DFFRUGDQFH�
ZLWK�WKH�'LUHFWLYH�DQG�ZLWKLQ�WKH�OLPLWV�RI�WKLV�$UWLFOH�����ZKLFK�LV�QRW�SHU�VH a 
ULJKW�WR�TXHVWLRQ�WKH�QDWLRQDO�SROLFLHV��DV�IDU�DV�WKH\�FRPSO\�ZLWK�WKH�JHQHUDO�
SULQFLSOHV�HVWDEOLVKHG�LQ�WKH�'LUHFWLYH��

7KH�SHHU�UHYLHZ�SURFHVVHV

7KH�SURYLVLRQV�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH��OLNH�RI�DQ\�RWKHU�'LUHFWLYH��
QHHG�WR�EH�WUDQVSRVHG�LQWR�QDWLRQDO�ODZ��$UWLFOH����RI�WKH�1XFOHDU�:DVWH�'LUHF-
WLYH�UHTXLUHV�0HPEHU�6WDWHV�WR�SHUIRUP�WKLV�WDVN�EHIRUH����$XJXVW������DQG�
LQIRUP�WKH�(XURSHDQ�&RPPLVVLRQ�WKHUHRI��$V�KDV�EHHQ�VDLG��IRU�WKH�FRPPX-
QLFDWLRQ�RI�WKH�QDWLRQDO�SURJUDPPHV�WKH�'LUHFWLYH�HVWDEOLVKHV�D�GLIIHUHQW�GDWH��
$XJXVW������DW�WKH�ODWHVW�
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7KH�UHSRUWLQJ�REOLJDWLRQV�DUH�FRQWDLQHG�LQ�$UWLFOH����RI�WKH�'LUHFWLYH��)RU�
WKH�ILUVW�WLPH�E\����$XJXVW�������DQG�HYHU\���\HDUV�WKHUHDIWHU��WKDW�LV�WR�VD\��
WKLV�WLPH�SHULRGLFDOO\���0HPEHU�6WDWHV�PXVW�VXEPLW�D�UHSRUW�WR�WKH�&RPPLV-
VLRQ�RQ�WKH�LPSOHPHQWDWLRQ�RI�WKH�'LUHFWLYH��2Q�WKH�EDVLV�RI�WKRVH�UHSRUWV��WKH�
&RPPLVVLRQ�VXEPLWV�WR�WKH�(XURSHDQ�3DUOLDPHQW�DQG�WKH�&RXQFLO�D�UHSRUW�RQ�
SURJUHVV�PDGH�DQG�DQ�LQYHQWRU\�RI�UDGLRDFWLYH�ZDVWH�DQG�VSHQW�IXHO�SUHVHQW�LQ�
WKH�WHUULWRU\�RI�WKH�(8�DQG�IXWXUH�SURVSHFWV�

7KH�UHSRUWV� WKDW�PXVW�EH�GHOLYHUHG� LQ�WKH�FRQWH[W�RI�$UWLFOH������VKRXOG�
QRW�EH�FRQIXVHG�ZLWK�WKH�QRWLILFDWLRQ�RI�WKH�QDWLRQDO�SURJUDPPHV�DOUHDG\�GH-
VFULEHG�IRU�$UWLFOH�����:KLOH�WKH�UHSRUWLQJ�REOLJDWLRQV�WDNH�SODFH�RQ�D�UHJXODU�
EDVLV��HYHU\�WKUHH�\HDUV��� WKH�QRWLILFDWLRQ�RI�WKH�QDWLRQDO�SURJUDPPHV�LV�UH-
TXHVWHG�RQFH�E\�$XJXVW������DQG�DIWHUZDUGV�RQO\�LI�VLJQLILFDQW�FKDQJHV�DUH�
LQWURGXFHG��,Q�RQH�FDVH��$UWLFOH��������WKH�0HPEHU�6WDWHV�DUH�H[SHFWHG�WR�SUH-
SDUH�QDWLRQDO�UHSRUWV�FRYHULQJ��SUHIHUDEO\�$UWLFOH�E\�$UWLFOH��WKH�VFRSH�RI�WKH�
ZKROH�'LUHFWLYH�DQG�H[SODLQLQJ�KRZ�LWV�SURYLVLRQV�KDYH�EHHQ�WUDQVSRVHG 37�

7KH�UHSRUWV�UHIHUUHG�WR�LQ�$UWLFOH������DUH�WKRXJKW�WR�EH�WKH�HYROXWLRQ�RI�
WKH�VR�FDOOHG�³6LWXDWLRQ�5HSRUWV´�WKDW�XS�WR�QRZ�WKH�&RPPLVVLRQ�KDV�VXEPLW-
WHG� WR� WKH�(XURSHDQ� ,QVWLWXWLRQV����� DQG� WKDW� DOVR� VHUYHG� IRU� WKH� SXUSRVH� RI�
FRPPXQLFDWLRQ�WR�WKH�SXEOLF��8S�WR�QRZ��WKH�6LWXDWLRQ�5HSRUWV�KDYH�IRFXVHG�
PDLQO\�RQ�WKH�LQYHQWRULHV�²LQ�WKH�ODVW�FDVHV��QRW�RQO\�SUHVHQW�EXW�DOVR�IXWXUH�
SURVSHFWV�RI�JHQHUDWLRQ�RI�ZDVWH²��WKH\�KDYH�DOVR�SURYLGHG�YDOXDEOH�LQIRUPD-
tion about the institutions and bodies in charge of waste management in the 
0HPEHU�6WDWHV��:LWK�WKLV�PDQGDWH��WKHLU�VFRSH�EHFRPHV�ZLGHU�DV�LW�LQYROYHV�
WKH�ZKROH�SURYLVLRQV�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�DQG�PDMRU�VSDFH�IRU�FRP-
SDULVRQ�DQG�DQDO\VLV�LV�RSHQ��1R�VXFK�UHSRUW�KDV�EHHQ�GUDIWHG�WR�GDWH��EXW�ZH�
FDQ�H[SHFW�WR�ILQG�LQ�WKHP�ZLGHU�FRPSDULVRQV�RI�WKH�QDWLRQDO�IUDPHZRUN�DQG�
SROLFLHV�RI�WKH�0HPEHU�6WDWHV�

$V�UHJDUGV�WKH�FRPPXQLFDWLRQ�RI�LQYHQWRULHV��WKH�IDFW�WKDW�WKH�0HPEHU�
6WDWHV�KDYH�GLIIHUHQW�QDWLRQDO�FODVVLILFDWLRQ�V\VWHPV�LQ�SODFH�GRHV�QRW�KHOS�LQ�
WKH�GDWD�DQDO\VHV��DV�WKH�(XURSHDQ�&RPPLVVLRQ�DQG�WKH�GLIIHUHQW�IRUD�KDYH�
DFNQRZOHGJHG����� 8S� WR� QRZ�� D� &RPPLVVLRQ� 5HFRPPHQGDWLRQ� RI� ����� KDV�
EHHQ�XVHG�IRU�WKH�SXUSRVH�RI�FRPPXQLFDWLQJ�LQYHQWRULHV�LQ�WKH�6LWXDWLRQ�5H-
SRUWV����� EXW� IURP�QRZ�RQ�� WKH� SUHIHUUHG� UHIHUHQFH�ZLOO� EH� WKH� ,$($�6DIHW\�
*XLGH�RI���������

 37� 6HH�(165(*�*XLGHOLQHV�UHIHUUHG�
���� 7KH�6LWXDWLRQ�5HSRUWV�ZHUH�¿UVW�GHYHORSHG�DV�D�SDUW�RI�WKH�³&RPPXQLW\�SODQ�RI�DFWLRQ�

LQ�WKH�¿HOG�RI�UDGLRDFWLYH�ZDVWH´��)RU�WKH�ODVW�RI�WKHP��QDPHO\�WKH�6HYHQWK�6LWXDWLRQ�5HSRUW��VHH�
6(&������� �����¿QDO� XQGHU� KWWS���HF�HXURSD�HX�HQHUJ\�QXFOHDU�ZDVWHBPDQDJHPHQW�GRF�VHY-
HQWKBVLWXDWLRQBUHSRUWBFRUUBYHUVLRQBZLWKRXWBFRYHUBSDJH�SGI�

���� 6HH�IRU�H[DPSOH�SDJH���RI�WKH�6HYHQWK�6LWXDWLRQ�5HSRUW��6(&������������¿QDO����6HH�DOVR�
LQ�WKH�UHIHUUHG�(165(*�*XLGHV�WKH�$SSHQGL[���³5HSRUWLQJ�RI�LQYHQWRULHV�XQGHU�WKH�:DVWH�'LUHF-
WLYH´��(165(*�³)LQDO�*XLGHOLQHV�IRU�06�5HSRUWV�WR�WKH�:DVWH�'LUHFWLYH´��+/*BS���������B�����

���� &RPPLVVLRQ�5HFRPPHQGDWLRQ�RI����6HSWHPEHU������RQ�D�FODVVL¿FDWLRQ�V\VWHP�IRU�VROLG�
UDGLRDFWLYH��:DVWH�����������(&��(XUDWRP�

���� ³&ODVVL¿FDWLRQ�RI�5DGLRDFWLYH�:DVWH´��*HQHUDO�6DIHW\�*XLGH��,$($��9LHQQD������
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7R�ILQLVK�WKLV�GHVFULSWLRQ�RI�WKH�'LUHFWLYH��WKH�REOLJDWLRQV�RI�SHUIRUPDQFH�
RI�VHOI�DVVHVVPHQWV�DQG�VXEPLVVLRQV�WR�SHHU�UHYLHZ�DUH�FRQWDLQHG�LQ�$UWLFOH�
�����DQG�PXVW�WDNH�SODFH�SHULRGLFDOO\��DW�OHDVW�HYHU\�WHQ�\HDUV��7KH�VXEMHFWV�RI�
DVVHVVPHQW�DQG�SHHU�UHYLHZ�VKDOO�EH�WKH�QDWLRQDO�IUDPHZRUN��FRPSHWHQW�UHJ-
XODWRU\�DXWKRULW\��QDWLRQDO�SURJUDPPH�DQG�LWV�LPSOHPHQWDWLRQ��ZKHUHDV�WKH�
(QJOLVK�YHUVLRQ�RI�WKH�'LUHFWLYH�VHHPV�WR�PDNH�D�GLVWLQFWLRQ��DV�LI�WKH�QDWLRQ-
DO�SURJUDPPH�ZRXOG�QRW�KDYH�WR�EH�QHFHVVDULO\�VXEMHFW�WR�SHHU�UHYLHZ�����KRZ-
HYHU��WKLV�GLVWLQFWLRQ�VHHPV�WR�EH�RI�QR�VLJQLILFDQFH�IRU�(165(*������7KH�RXW-
FRPHV�RI�DQ\�SHHU�UHYLHZ�VKDOO�EH�UHSRUWHG�WR�WKH�&RPPLVVLRQ�DQG�WKH�RWKHU�
0HPEHU�6WDWHV��DQG�PD\�EH�PDGH�DYDLODEOH� WR� WKH�SXEOLF�ZKHUH� WKHUH� LV�QR�
FRQIOLFW�ZLWK�VHFXULW\�DQG�SURSULHWDU\�LQIRUPDWLRQ�

some challenges in the peer review processes

7KH�ZRUNORDG�LQYROYHG�LQ�GUDIWLQJ�UHSRUWV�DQG�SDUWLFLSDWLQJ�LQ�
SHHU�UHYLHZV��D�FKDOOHQJH�RU�D�SUREOHP"�7R�XVH�WKH�ULJKW�ZRUG��
SUREOHP

$�ILUVW�DQG�REYLRXV�FRQFHUQ�IRU�WKH�FLYLO�VHUYDQWV�RI�WKH�0HPEHU�6WDWHV�LV�
WKH�DFFXPXODWLRQ�RI�ZRUN�WKDW�WKH�WZR�6DIHW\�'LUHFWLYHV�LQYROYH��QRW�RQO\�DV�
UHJDUGV�WKH�GUDIWLQJ�RI�UHSRUWV��EXW�DOVR�YLV�j�YLV�WKH�SHHU�UHYLHZ�FRQFHLYHG�DV�
FRPPRQ�ZRUN�LQ�WKH�(8��,Q�WKH�-RLQW�&RQYHQWLRQ��QDWLRQDO�UHSRUWV�RI�FRQVLG-
HUDEOH�H[WHQG�PXVW�EH�SUHSDUHG�HYHU\�WKUHH�\HDUV��DUWLFOH����RI�WKH�-RLQW�&RQ-
YHQWLRQ��DQG�UHYLHZ�PHHWLQJV�DUH�FHOHEUDWHG�SHULRGLFDOO\�DW�WKH�,$($�+HDG-
TXDUWHUV�WR�GLVFXVV�WKH�UHSRUWV�VXEPLWWHG�E\�RWKHU�&RQWUDFWLQJ�3DUWLHV�DQG�WR�
VHHN�FODULILFDWLRQ�RI�WKHP��$GGLWLRQDOO\��WKRVH�0HPEHU�6WDWHV�KDYLQJ�QXFOHDU�
SRZHU�PXVW�PHHW�D�VLPLODU�REOLJDWLRQ�XQGHU�WKH�&RQYHQWLRQ�RQ�1XFOHDU�6DIHW\�
�DUW�������2Q�WRS�RI�WKDW��WKH�(XUDWRP�OHJDO�IUDPH�VHHPV�QRZ�

��WR�GXSOLFDWH�WKH�QXPEHU�RI�QDWLRQDO�UHSRUWV��RQH�UHSRUW�RQ�LPSOHPHQWD-
WLRQ�RI�WKH�'LUHFWLYH�HYHU\�WKUHH�\HDUV�IROORZLQJ�DUW�������1XFOHDU�:DVWH�'LUHF-
WLYH��ZKLFK�LQ�WKH�FDVH�RI�WKH������$PHQGPHQWV�LV�³UHGXFHG´�WR�WZR�UHSRUWV�EH-
WZHHQ������DQG���������

���� 7KH�OLWHUDF\�RI�$UWLFOH������VWDWHV��³0HPEHU�6WDWHV�VKDOO�SHULRGLFDOO\��DQG�DW�OHDVW�HYHU\�
��� \HDUV�� DUUDQJH� IRU� VHOI�DVVHVVPHQWV� RI� WKHLU� QDWLRQDO� IUDPHZRUN�� FRPSHWHQW� UHJXODWRU\�
DXWKRULW\��QDWLRQDO�SURJUDPPH�DQG�LWV�LPSOHPHQWDWLRQ��DQG�LQYLWH�LQWHUQDWLRQDO�SHHU�UHYLHZ�RI�
WKHLU�QDWLRQDO�IUDPHZRUN��FRPSHWHQW�UHJXODWRU\�DXWKRULW\�DQG�RU�QDWLRQDO�SURJUDPPH��HWF�´

���� 6HH�IRU�H[DPSOH�WKH�PLQXWHV�RI�WKH���WK�PHHWLQJ�RI�(165(*�LQ�¿QH��KWWS���ZZZ�HQVUHJ�
HX�VLWHV�GHIDXOW�¿OHV�+/*B0������������)LQDO���0LQXWHV���RI���WKH�����WK���(1-
65(*���PHHWLQJ����SGI�

���� 7KH������1XFOHDU�6DIHW\�'LUHFWLYH�HVWDEOLVKHV��$UWLFOH����5HSRUWLQJ�����0HPEHU�6WDWHV�
VKDOO�VXEPLW�D�UHSRUW�WR�WKH�&RPPLVVLRQ�RQ�WKH�LPSOHPHQWDWLRQ�RI�WKLV�'LUHFWLYH�IRU�WKH�¿UVW�WLPH�
E\����-XO\�������DQG�HYHU\�WKUHH�\HDUV�WKHUHDIWHU��WDNLQJ�DGYDQWDJH�RI�WKH�UHYLHZ�DQG�UHSRU-
WLQJ�F\FOHV�XQGHU�WKH�&RQYHQWLRQ�RQ�1XFOHDU�6DIHW\��,Q������WKLV�SURYLVLRQ�KDV�EHHQ�UHSODFHG�E\��
0HPEHU�6WDWHV�VKDOO�VXEPLW�D�UHSRUW�WR�WKH�&RPPLVVLRQ�RQ�WKH�LPSOHPHQWDWLRQ�RI�WKLV�'LUHFWLYH�
IRU�WKH�¿UVW�WLPH�E\����-XO\�������DQG�WKHQ�E\����-XO\�������5HFLWDO����RI�WKLV�DPHQGPHQW�H[-
SODLQV��:LWK�D�YLHZ�WR�VLPSOLI\LQJ�WKH�OHJLVODWLRQ�DQG�UHGXFLQJ�WKH�DGPLQLVWUDWLYH�EXUGHQ��WKH�
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��DQG�WR�LQFUHDVH�VLJQLILFDQWO\�WKH�QXPEHU�RI�SHHU�UHYLHZV��HYHU\�WHQ�\HDUV�
DV�DUWLFOHV������RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�DQG��H���RI�WKH������$PHQG-
PHQWV�VKRZ�²DGGLWLRQDOO\��WKH������$PHQGPHQWV�LQWURGXFH�WKH�REOLJDWLRQ�WR�
LQYLWH�³WRSLFDO�SHHU�UHYLHZV´�HYHU\�VL[�\HDUV��$UWLFOH��H���²�

7KLV�LV�TXLWH�D�FKDOOHQJH�IRU�WKH�FLYLO�VHUYDQW�RI�D�0HPEHU�6WDWH�KDYLQJ�D�
PHGLXP�VL]HG�QXFOHDU�SRZHU�SURJUDPPH��DQG�D�UHDO�SUREOHP for non-nucle-
DU�VPDOO�VL]HG�0HPEHU�6WDWHV�ZLWK�OLPLWHG�UHVRXUFHV�GHYRWHG�WR�QXFOHDU�UHJ-
XODWLRQ��7KH�RQO\�JRRG�QHZV�LQ�WKH�1XFOHDU�:DVWH�'LUHFWLYH�VHHPV�WR�EH�WKDW�
WKH�SHHU�UHYLHZV�LQ�WKLV�FRQWH[W�WDNH�SODFH�³RQO\´�RQFH�HYHU\�WHQ�\HDUV��XQOLNH�
WKH�PRUH�IUHTXHQW�SHHU�UHYLHZV�LQ�WKH�IUDPH�RI�WKH�-RLQW�&RQYHQWLRQ���7KDW�LV�
WR�VD\��ZKHUHDV�WKH�QDWLRQDO�UHSRUWV�DERXW�WUDQVSRVLWLRQ�PXVW�EH�SUHSDUHG�HY-
HU\�WKUHH�\HDUV��WKH\�GR�QRW�³SURYRNH´�DQ�LPPHGLDWH�UHYLHZ�PHHWLQJ��XQOLNH�LQ�
WKH�-RLQW�&RQYHQWLRQ���$OWKRXJK�QR�H[SHULHQFH�KDV�EHHQ�PDGH�WR�GDWH�RQ�WKH�
³(XUDWRP�SHHU�UHYLHZ�PHHWLQJV´��LW�LV�WR�H[SHFW�WKDW�WKH�GRFXPHQWDU\�PDWHULDO�
XVHG�IRU�WKHLU�SUHSDUDWLRQ�ZLOO�FRQVLVW�RI�DW�OHDVW�WKH�QDWLRQDO�UHSRUWV�RI�FRP-
SOLDQFH�ZLWK�WKH�'LUHFWLYH��DQG�HDFK�0HPEHU�6WDWH�ZLOO�KDYH�SUHSDUHG�WKUHH�RI�
WKHP�GXULQJ�WKH�WHQ�\HDUV�LQWHUYDO���SOXV�WKH�QDWLRQDO�SURJUDPPH�HQDFWHG�E\�
HYHU\�0HPEHU�6WDWH�

6XPPDUL]LQJ��WKH�QRWLILFDWLRQ�DQG�UHSRUWLQJ�REOLJDWLRQV�XQGHU�WKH�1XFOH-
DU�:DVWH�'LUHFWLYH�FDQ�EH�UHSUHVHQWHG�LQ�WKLV�²TXLWH�GLVFRXUDJLQJ²�GLDJUDP�
�WKH�SURFHVV�RQ�WKH�1XFOHDU�6DIHW\�'LUHFWLYH�PXVW�EH�DGGHG�ZKHUH�DSSOLFDEOH��

Figure 4: The reporting and notification obligations under the Nuclear Waste Directive

UHSRUWLQJ�REOLJDWLRQ�IRU�WKH�0HPEHU�6WDWHV�VKRXOG�EH�PDGH�OHVV�RQHURXV�ERWK�DV�UHJDUGV�WKH�
IUHTXHQF\�RI�UHSRUWLQJ�DQG�WKH�FRQWHQW�RI�WKH�UHSRUWV���
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Source: Presentation by the EC, The National Programmes and the obligations of transpo-

sition, notification & reporting in the Nuclear Waste Directive; Workshop on the contents and 
implementation of the National Programmes (25-26 September 2012, Brussels),

http://ec.europa.eu/energy/nuclear/forum/risks/doc/waste_disposal/docs/workshop/notifi-
cation/25.9.,_ubh,_notification_and_reporting_nwd.pdf

7KH�JRRG�QHZV�IRU�WKH�FLYLO�VHUYDQW�VHHPV�WR�HQG�KHUH��,I�KH�RU�VKH�FRXOG�
KDYH�H[SHFWHG�WR�XVH�WKH�GRFXPHQWDWLRQ�DOUHDG\�SUHSDUHG�LQ�WKH�IUDPH�RI�WKH�
-RLQW�&RQYHQWLRQ� �WKH� VR�FDOOHG� ³QDWLRQDO� UHSRUWV´�� WR� VXEPLW� LW�ZLWK�PLQRU�
FKDQJHV�WR�WKH�(XURSHDQ�&RPPLVVLRQ��D�TXLFN�ORRN�LQWR�WKH�PDWHULDO�DYDLODEOH�
ZLOO�YDQLVK�WKLV�LOOXVLRQ��WKH�(165(*�)LQDO�*XLGHOLQHV�IRU�06�5HSRUWV�WR�WKH�
:DVWH�'LUHFWLYH�ZDUQV�

,W�VKRXOG�EH�QRWHG�WKDW�ZKLOH�WKH�:DVWH�'LUHFWLYH�DQG�-RLQW�&RQYHQWLRQ�
KDYH�WKH�VDPH�RYHUDOO�REMHFWLYH�RI�WKH�VDIH�PDQDJHPHQW�RI�VSHQW�IXHO�DQG�UD-
GLRDFWLYH�ZDVWH��WKH\�KDYH�GLIIHUHQW�DGGUHVVHHV�DQG�VFRSHV��:KLOH�WKH�-RLQW�
&RQYHQWLRQ�IRFXVHV�RQ�VDIHW\�DQG�LV�PRUH�GHVFULSWLYH��WKH�:DVWH�'LUHFWLYH�LV�
ERWK� VDIHW\�DQG�SROLF\�RULHQWHG� LQFOXGLQJ�SROLF\�HVWDEOLVKPHQW�DQG� LPSOH-
PHQWDWLRQ�WKURXJK�WKH�QDWLRQDO�SURJUDPPH��$V�D�UHVXOW�� WKH�1DWLRQDO�5H-
SRUWV� WR� WKH�-RLQW�&RQYHQWLRQ�DUH�PRUH�GHWDLOHG�DQG�DUH�SUHSDUHG� IRU� WKH�
SXUSRVH�RI�WKH�3HHU�5HYLHZ�0HHWLQJV��ZKLOH�WKRVH�XQGHU�WKH�:DVWH�'LUHFWL-
YH�DUH�DERXW�WKH�LPSOHPHQWDWLRQ�RI�WKH�'LUHFWLYH�L�H��WR�GHPRQVWUDWH�WR�WKH�
&RXQFLO�DQG�WR�WKH�(XURSHDQ�3DUOLDPHQW�WKH�SURJUHVV�PDGH�LQFOXGLQJ�LQ�WKH�
ORQJ�WHUP�FRQWH[W�

$�FRPSDULVRQ�RI�WKH�$UWLFOHV�RI�WKH�:DVWH�'LUHFWLYH�DQG�WKRVH�RI�WKH�-RLQW�
&RQYHQWLRQ�������GHPRQVWUDWHV� WKDW�ZKLOH� WKHUH�DUH�VRPH�VLPLODULWLHV� LQ� WKH�
REOLJDWLRQV�XQGHU�WKH�:DVWH�'LUHFWLYH�DQG�-RLQW�&RQYHQWLRQ��WKHUH�DUH�DOVR�
VRPH�IXQGDPHQWDO�GLIIHUHQFHV��HWF�

7KXV��ZKHQ�$UWLFOH������RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�XVHV�WKH�ZRUGV�³WD-
NLQJ�DGYDQWDJH�RI� WKH� UHYLHZ�DQG�UHSRUWLQJ�XQGHU� WKH�-RLQW�&RQYHQWLRQ´��
WKLV�H[SUHVVLRQ�VKRXOG�QRW�OHDG�WR�IDOVH�H[SHFWDWLRQV��7KH�(XURSHDQ�&RPPLV-
VLRQ�ZLOO�QRW�DFFHSW�UHF\FOHG�QDWLRQDO�UHSRUWV��GRQH�IRU�WKH�,$($��IRU�WKLV�SXU-
SRVH��DV�QHLWKHU�ZLOO�LW�DFFHSW�WKH�VXEPLVVLRQ�RI�VLPSOH�WUDQVSRVLWLRQ�WDEOHV�LQ-
VWHDG�RI�WKH�UHSRUWV����

:KDW�NLQG�RI��DQG�KRZ�PDQ\�SHHU�UHYLHZV"

$� VXSHUILFLDO� UHDGLQJ� RI� WKH� 'LUHFWLYHV� RQ� 1XFOHDU� 6DIHW\� DQG� 1XFOHDU�
:DVWH�VXJJHVWV�WKDW�RQH�DQG�WKH�VDPH�SHHU�UHYLHZ�SURFHVV��DGHTXDWHO\�DGDSW-
HG�WR�WKH�QDWLRQDO�QHHGV��FRXOG�EH�YDOLG�WR�FRYHU�WKH�REOLJDWLRQV�RI�$UWLFOHV������
�:DVWH��DQG������6DIHW\��RU��H��6DIHW\�LQ������$PHQGPHQWV���$JDLQ��WKLV�DV-

���� $UWLFOH������RI� WKH�1XFOHDU�:DVWH�'LUHFWLYH��³0HPEHU�6WDWHV�VKDOO�FRPPXQLFDWH�WR�WKH�
&RPPLVVLRQ�WKH�WH[W�RI�WKH�PDLQ�SURYLVLRQV�RI�QDWLRQDO�ODZ�ZKLFK�WKH\�DGRSW�LQ�WKH�¿HOG�FRYHUHG�
E\�WKLV�'LUHFWLYH�DQG�RI�DQ\�VXEVHTXHQW�DPHQGPHQWV�WR�WKRVH�SURYLVLRQV´�
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VXPSWLRQ�EHFRPHV�OHVV�HYLGHQW�DIWHU�D�PRUH�FDUHIXO�FRQVLGHUDWLRQ�RI�WKH�SHHU�
UHYLHZ�REOLJDWLRQV�LQ�ERWK�'LUHFWLYHV�

7KH� �����1XFOHDU� 6DIHW\�'LUHFWLYH� DOUHDG\� GLVUHJDUGV� WKH� FRQFHSW� RI� D�
³KROLVWLF´�SHHU�UHYLHZ��0HPEHU�6WDWHV�VKDOO�DW�OHDVW�HYHU\����\HDUV�DUUDQJH�
IRU�SHULRGLF�VHOI�DVVHVVPHQWV�RI�WKHLU�QDWLRQDO�IUDPHZRUN�DQG�FRPSHWHQW�UH-
JXODWRU\�DXWKRULWLHV�DQG�LQYLWH�DQ�LQWHUQDWLRQDO�SHHU�UHYLHZ�RI�UHOHYDQW�VHJ-
PHQWV�RI�WKHLU�QDWLRQDO�IUDPHZRUN�DQG�RU�DXWKRULWLHV�ZLWK�WKH�DLP�RI�FRQ-
WLQXRXVO\� LPSURYLQJ�QXFOHDU�VDIHW\��2XWFRPHV�RI�DQ\�SHHU�UHYLHZ�VKDOO�EH�
UHSRUWHG�WR�WKH�0HPEHU�6WDWHV�DQG�WKH�&RPPLVVLRQ��ZKHQ�DYDLODEOH��$V�ZLOO�
EH�H[SODLQHG�LQ�WKH�IROORZLQJ�SDUDJUDSKV��WKLV�VWDWHPHQW�LV�DPHQGHG�LQ������

7KH�5HFLWDO����RI�WKH������1XFOHDU�6DIHW\�'LUHFWLYH�FRQWDLQV�LQWHUHVWLQJ�
UHIOHFWLRQV�DERXW�WKH�QDWXUH�RI�WKH�SHHU�UHYLHZV�DQG�PHULWV�WR�EH�TXRWHG�KHUH�

,Q�WKH�SDVW��VHOI�DVVHVVPHQWV�KDYH�EHHQ�FDUULHG�RXW�LQ�0HPEHU�6WDWHV�LQ�
FORVH�FRQQHFWLRQ�ZLWK�LQWHUQDWLRQDO�SHHU�UHYLHZV�XQGHU�WKH�DXVSLFHV�RI�WKH�
,$($�DV�,QWHUQDWLRQDO�5HJXODWRU\�5HYLHZ�7HDP�RU�,QWHJUDWHG�5HJXODWRU\�
5HYLHZ�6HUYLFH�PLVVLRQV��7KHVH�VHOI�DVVHVVPHQWV�ZHUH�FDUULHG�RXW�DQG�WKH-
VH�PLVVLRQV�ZHUH�LQYLWHG�E\�0HPEHU�6WDWHV�RQ�D�YROXQWDU\�EDVLV�LQ�WKH�VSLULW�
RI�RSHQQHVV�DQG�WUDQVSDUHQF\��6HOI�DVVHVVPHQWV�DQG�DFFRPSDQ\LQJ�SHHU�UH-
YLHZV�RI�WKH�OHJLVODWLYH��UHJXODWRU\�DQG�RUJDQLVDWLRQDO�LQIUDVWUXFWXUH�VKRXOG�
EH�DLPHG�DW�VWUHQJWKHQLQJ�DQG�HQKDQFLQJ�WKH�QDWLRQDO�IUDPHZRUN�RI�0HP-
EHU�6WDWHV��ZKLOVW�UHFRJQLVLQJ�WKHLU�FRPSHWHQFLHV�LQ�HQVXULQJ�QXFOHDU�VDIH-
W\�RI�QXFOHDU�LQVWDOODWLRQV�RQ�WKHLU�WHUULWRU\��7KH�VHOI�DVVHVVPHQWV�IROORZHG�
E\�LQWHUQDWLRQDO�SHHU�UHYLHZV�DUH�QHLWKHU�DQ�LQVSHFWLRQ�QRU�DQ�DXGLW��EXW�D�
PXWXDO�OHDUQLQJ�PHFKDQLVP�WKDW�DFFHSWV�GLIIHUHQW�DSSURDFKHV�WR�WKH�RUJD-
QLVDWLRQ�DQG�SUDFWLFHV�RI�D�FRPSHWHQW�UHJXODWRU\�DXWKRULW\��ZKLOH�FRQVLGH-
ULQJ�UHJXODWRU\��WHFKQLFDO�DQG�SROLF\�LVVXHV�RI�D�0HPEHU�6WDWH�WKDW�FRQWULEX-
WH�WR�HQVXULQJ�D�VWURQJ�QXFOHDU�VDIHW\�UHJLPH��7KH�LQWHUQDWLRQDO�SHHU�UHYLHZV�
VKRXOG�EH�UHJDUGHG�DV�DQ�RSSRUWXQLW\�WR�H[FKDQJH�SURIHVVLRQDO�H[SHULHQFH�
DQG�WR�VKDUH�OHVVRQV�OHDUQHG�DQG�JRRG�SUDFWLFHV�LQ�DQ�RSHQ�DQG�FRRSHUDWL-
YH�VSLULW�WKURXJK�DGYLFH�E\�SHHUV�UDWKHU�WKDQ�FRQWURO�RU�MXGJHPHQW��5HFRJQL-
VLQJ�D�QHHG�IRU�IOH[LELOLW\�DQG�DSSURSULDWHQHVV�LQ�UHJDUG�WR�GLIIHUHQW�H[LVWLQJ�
V\VWHPV�LQ�0HPEHU�6WDWHV��D�0HPEHU�6WDWH�VKRXOG�EH�IUHH�WR�GHWHUPLQH�WKH�
VHJPHQWV�RI�LWV�V\VWHP�EHLQJ�VXEMHFW�WR�WKH�VSHFLILF�SHHU�UHYLHZ�LQYLWHG��ZLWK�
WKH�DLP�RI�FRQWLQXRXVO\�LPSURYLQJ�QXFOHDU�VDIHW\�

6RPH�FRQFOXVLRQV�FDQ�EH�H[WUDFWHG�IURP�WKLV�UHFLWDO�
��7KH�,QVWLWXWLRQV�RI� WKH�(8�DUH�DZDUH�WKDW� WKH�SHHU�UHYLHZV�H[FHHG�WKH�

FDSDELOLWLHV�RI�WKH�(&�WR�OHDG�WKHLU�RUJDQL]DWLRQ��WKHUHIRUH��WKH�SHHU�UHYLHZV�
DUH�FRQFHLYHG�PRUH�DV�DQ�LQWHUQDWLRQDO�UDWKHU�WKDQ�D�SXUHO\�(XURSHDQ�LQVWUX-
PHQW�

��7KH�FKDUDFWHU�RI�WKH�SHHU�UHYLHZ�DV�D�³OHDUQLQJ�PHFKDQLVP�UDWKHU�WKDQ�
LQVSHFWLRQ�RU�DXGLW´�LV�KLJKOLJKWHG��7KH�UHFRPPHQGDWLRQV�PDGH�WR�D�0HPEHU�
6WDWH�DIWHU�FRQFOXGLQJ�D�SHHU�UHYLHZ��DFFRUGLQJ�WR�WKLV��VKRXOG�EH�UHJDUGHG�DV�
³LQFHQWLYH´�SURSRVDOV�
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��5HIHUHQFH�LV�PDGH�WR�,557�RU�,556�VXJJHVWLQJ�WKDW�WKLV�NLQG�RI�PLVVLRQV�
�RU�RI�D�VLPLODU�W\SH��FRXOG�EH�LQYLWHG�KHUH�

7KH������$PHQGPHQWV� VWUHQJWKHQ� WKH�SURYLVLRQV� RQ�SHHU� UHYLHZV��7KH�
SURYLVLRQ�WR�LQYLWH�SHHU�UHYLHZV�DV�GHVFULEHG�LQ�WKH������1XFOHDU�6DIHW\�'L-
UHFWLYH�LV�GHOHWHG�DQG�LQVWHDG�D�QHZ�$UWLFOH���H��LV�LQWURGXFHG��7KLV�QHZ�$UWL-
FOH�PDNHV�UHIHUHQFH�WR�SHHU�UHYLHZV�DW�OHDVW�RI�WKUHH�W\SHV�

��3DUDJUDSK���UHIHUV�WR�³LQWHUQDWLRQDO�SHHU�UHYLHZ�RI�UHOHYDQW�VHJPHQWV�RI�
WKHLU�QDWLRQDO�IUDPHZRUN�DQG�FRPSHWHQW�UHJXODWRU\�DXWKRULWLHV´�DW�OHDVW�HYHU\�
WHQ�\HDUV��7KLV�LV�SUHVXPDEO\�WKH�VDPH�W\SH�RI�SHHU�UHYLHZV�WKDW�H[LVWHG�LQ�WKH�
�����1XFOHDU�6DIHW\�'LUHFWLYH��

��3DUDJUDSK���LQWURGXFHV�WKH�FRQFHSW�RI�³WRSLFDO�SHHU�UHYLHZV´��WKLV�WLPH�
HYHU\�VL[�\HDUV��7KH�ILUVW� WRSLFDO�SHHU�UHYLHZ�PXVW�VWDUW� LQ�������DQG�VXEVH-
TXHQW� WRSLFDO�SHHU� UHYLHZV�PXVW� WDNH�SODFH�DW� OHDVW�HYHU\���\HDUV� WKHUHDIWHU�
�7KLV�VHHPV�WR�EH�D�QHZ�W\SH�RI�SHHU�UHYLHZ�DQG�LW�LV�H[SODLQHG�LQ�UHFLWDO����RI�
WKH������$PHQGPHQWV��

��$FFRUGLQJ�WR�SDUDJUDSK����0HPEHU�6WDWHV�ZLOO�DOVR�KDYH�WR�RUJDQLVH�DQ�
LQWHUQDWLRQDO�SHHU�UHYLHZ�RI�WKH�LQVWDOODWLRQ��LQ�FDVH�RI�DQ�DFFLGHQW�DQG�PDMRU�
VDIHW\�SUREOHPV�

7KH�DXWKRU�RI�WKLV�VWXG\�PXVW�QRZ�FRQIHVV�FHUWDLQ�DVWRQLVKPHQW�LQ�YLHZ�
RI�WKLV�SUROLIHUDWLRQ�RI�SHHU�UHYLHZV��7KH�SUHVV�QRWH�RI�WKH�(&�DFFRPSDQ\LQJ�
WKH�SXEOLFDWLRQ�RI�WKH������$PHQGPHQWV�IRFXVHV�RQ�WKH�WRSLFDO�SHHU�UHYLHZV�
RI�WKH�WKLUG�SDUDJUDSK�EHLQJ�RUJDQL]HG�HYHU\�VL[�\HDUV�DQG�GRHV�QRW�UHIHU�DW�
DOO�WR�WKH�SHHU�UHYLHZV�RI�WKH�ILUVW�W\SH�����+RZHYHU��DV�IDU�DV�SDUDJUDSK���LV�QRW�
UHSHDOHG��P\�XQGHUVWDQGLQJ�RI�WKH�QHZ�DUWLFOH��H�LV�WKDW�WKH�SHHU�UHYLHZV�RI�
SDUDJUDSK���DQG���FRH[LVW�

$JDLQ��WKH�UHFLWDOV�DW�WKH������$PHQGPHQW�KHOS�LQ�WKH�FODULILFDWLRQ�RI�WKLV�
QHZ�FRQFHSW�RI�³WRSLFDO�SHHU�UHYLHZ´��UHFLWDO�����

0HPEHU�6WDWHV��WKURXJK�WKHLU�FRPSHWHQW�UHJXODWRU\�DXWKRULWLHV�PDNLQJ�
UHOHYDQW�XVH�RI�(165(*��DQG�EXLOGLQJ�RQ�WKH�H[SHUWLVH�RI�WKH�:(15$��VKRXOG�
HYHU\�VL[�\HDUV�GHILQH�D�PHWKRGRORJ\��7HUPV�RI�5HIHUHQFH�DQG�D�WLPH�IUDPH�
IRU�3HHU�5HYLHZV�RQ�D�FRPPRQ�VSHFLILF�WHFKQLFDO�WRSLF�UHODWHG�WR�WKH�QXFOHDU�
VDIHW\�RI�WKHLU�QXFOHDU�LQVWDOODWLRQV��7KH�FRPPRQ�VSHFLILF�WHFKQLFDO�WRSLF�WR�
EH�FRQVLGHUHG�VKRXOG�EH�LGHQWLILHG�DPRQJ�WKH�:(15$�VDIHW\�UHIHUHQFH�OHYHOV�
RU�RQ� WKH�EDVLV�RI�RSHUDWLQJ�H[SHULHQFH� IHHG�EDFN�� LQFLGHQWV�DQG�DFFLGHQWV�
DQG�WHFKQRORJLFDO�DQG�VFLHQWLILF�GHYHORSPHQWV��0HPEHU�6WDWHV�VKRXOG�SHU-
IRUP�D�QDWLRQDO�VHOI�DVVHVVPHQW�DQG�PDNH�DUUDQJHPHQWV�IRU�FRPPRQ�SHHU�
UHYLHZV�E\�RWKHU�0HPEHU�6WDWHV¶�FRPSHWHQW�UHJXODWRU\�DXWKRULWLHV�RI�WKHLU�
QDWLRQDO�VHOI�DVVHVVPHQW�

1RZ�GLUHFW�UHIHUHQFH�LV�PDGH�DV�UHJDUGV�WKH�UROH�RI�:(15$�DV�WKH�VRXUFH�
RI�VDIHW\�UHIHUHQFH�OHYHOV�IRU�WKH�SHHU�UHYLHZV�

/HW¶V�QRZ�FRPH�WR�WKH�1XFOHDU�:DVWH�'LUHFWLYH��7KH�UHFLWDOV�RI�WKLV�'LUHF-
WLYH��LQ�SDUWLFXODU�UHFLWDO�����GR�QRW�UHIOHFW�WKDW�LPSOLFDWLRQ��QHLWKHU�RI�,$($�

���� KWWS���HXURSD�HX�UDSLG�SUHVV�UHOHDVHB0(02�������BHQ�KWP�



���

7KH�QXFOHDU�ZDVWH�GLUHFWLYH��FRQWHQWV�DQG�VRPH�UHÀHFWLRQV���

WKURXJK�,556�PLVVLRQV�RQ�WKH�UHJXODWRU\�VLGH��QRU�WR�WKH�XVH�RI�:(15$�UHI-
HUHQFH�OHYHOV��+RZHYHU��WKH�UHFRXUVH�WR�,$($�DQG�RU�RWKHU�LQWHUQDWLRQDO�SUR-
YLGHUV�RI�SHHU�UHYLHZ�VHUYLFHV�VHHPV�FOHDU�� LQ�SDUWLFXODU�VLQFH�(XUDWRP�DQG�
,$($�VLJQ�D�0HPRUDQGXP�RI�8QGHUVWDQGLQJ�RQ���WK�6HSWHPEHU����������7KH�
FRRSHUDWLRQ�DPRQJ�WKH�(&�DQG�WKH�,$($�LV�RI�FRXUVH�QRW�QHZ��DQG�WKLV�0HP-
RUDQGXP�RI�8QGHUVWDQGLQJ�KDV�LWV�URRWV�LQ�LQVWUXPHQWV�VXFK�DV�WKH�&RRSHUD-
WLRQ�$JUHHPHQW�RI������DQG�WKH�-RLQW�6WDWHPHQW�RI�������7KH�DUHDV�RI�FRRS-
HUDWLRQ�DUH�GHILQHG�LQ�LWV�$UWLFOH�,,��VDIHW\�VWDQGDUGV��UHJXODWRU\�IUDPHZRUN��
LQVWDOODWLRQ� VDIHW\�� UDGLDWLRQ� SURWHFWLRQ�� VSHQW� IXHO� DQG� UDGLRDFWLYH� ZDVWH��
HWF����7KLV�LQFOXGHV�WKH�SURYLVLRQ�RI�,$($�SHHU�UHYLHZV�IRU�ERWK�'LUHFWLYHV�IRU�
WKRVH�0HPEHU�6WDWHV�WKDW�VR�UHTXHVW�

,Q�D�SDUDOOHO�ZD\��(165(*�DQG�WKH�,$($�KDYH�DOVR�VLJQHG�D�0HPRUDQ-
GXP�RI�8QGHUVWDQGLQJ�IRU�,QWHUQDWLRQDO�3HHU�5HYLHZ�0LVVLRQV�LQ�(8�0HPEHU�
6WDWHV�LQ�-XQH����������7KLV�0R8�FRQFHUQV�,556�PLVVLRQV�²XS�WR�QRZ�RQO\�IRU�
WKH�6DIHW\�'LUHFWLYH²�ZKHUH�,$($�FRPPLWV�LWVHOI�³WR�HVWDEOLVK��PDQDJH�DQG�
LPSOHPHQW�WKH�(XURSHDQ�,556�SURJUDPPH��DV�SDUW�RI�WKH�JOREDO�,556�SUR-
JUDPPH��WDNLQJ�LQWR�DFFRXQW�(165(*¶V�SROLFLHV´�

)URP�ZKDW�KDV�EHHQ�VDLG��LW�VHHPV�FOHDU�WKDW�WKH�,556�PLVVLRQV��RU�DQ�DG-
DSWDWLRQ�RI�WKHP��ZLOO�EH�RIIHUHG�WR�IXOILO�WKH�SHHU�UHYLHZV�REOLJDWLRQV�LQ�ERWK�
'LUHFWLYHV��7KH�0R8�EHWZHHQ�(165(*�DQG�WKH�,$($�FRQFHUQV� LQ�SULQFLSOH�
RQO\�WKH�1XFOHDU�6DIHW\�'LUHFWLYH��EXW� LW�FRXOG�EH�ZLGHQHG�WR�FRYHU�DOVR�WKH�
1XFOHDU�:DVWH�'LUHFWLYH�����7KHUH�LV��KRZHYHU��D�VPDOO�LQFRQYHQLHQW�LQ�WKH�GL-
UHFW�UHFRXUVH�WR�,556�PLVVLRQV�LQ�WKH�FDVH�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH��$V�
KDV�EHHQ�H[SODLQHG��WKH�1XFOHDU�:DVWH�'LUHFWLYH�FRQFHUQV�WKH�³LQIUDVWUXFWXUH´�
RQ�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW�JLYHQ�LQ�D�0HPEHU�6WDWH��WKLV�FRUUHVSRQGV�
ZLWK�WKH�FRQFHSW�RI�³1DWLRQDO�)UDPHZRUN´�RI�$UWLFOH���DQG��LI�WKH�UHDGHU�UH-
PHPEHUV�WKH�S\UDPLG�UHSUHVHQWHG�LQ�)LJXUH���RI�WKLV�VWXG\��WKH�VHFRQG�OD\HU�
RI�LW��7KLV�³OD\HU´�FDQ�EH�VXEMHFW�WR�,556�RU�RWKHU�W\SHV�RI�SHHU�UHYLHZV�IRFXVHG�
RQ�VDIHW\��LQ�WKLV�FDVH��RQ�WKH�VDIHW\�RI�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW���+RZ-
HYHU�� WKH�1XFOHDU�:DVWH�'LUHFWLYH�KDV�DQRWKHU�GLPHQVLRQ��WKH�SROLWLFDO�RQH��
ZKLFK�LV�UHIOHFWHG�LQ�WKH�QDWLRQDO�SURJUDPPHV��7KDW�ZRXOG�EH��UHIHUULQJ�DJDLQ�
WR�)LJXUH����WKH�EDVLV�RI�WKH�S\UDPLG��7KH�SROLFLHV�RQ�UDGLRDFWLYH�ZDVWH�PDQ-
DJHPHQW�DV�UHIOHFWHG�LQ�WKH�QDWLRQDO�SURJUDPPH�DUH�QRW�VXVFHSWLEOH�WR�EH�H[-
DPLQHG�ZLWK�WKH�VDPH�WRROV�WKDQ�WKH�³SXUH´�VDIHW\�DVSHFWV��,Q�WKH�FRQWH[W�RI�
(165(*�DQG�WKH�,$($��WKLV�IDFW�KDV�EHHQ�DFNQRZOHGJHG�DQG�LW�KDV�EHHQ�VXJ-
JHVWHG�WKDW�D�QHZ�NLQG�RI�PLVVLRQV�FRXOG�EH�QHHGHG��7KH�SRVVLELOLW\�RI�VLP-
SO\�H[SDQGLQJ�WKH�VFRSH�RI�,556�PLVVLRQV�LV�UHJDUGHG�ZLWK�VNHSWLFLVP�DQG�WKH�
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,$($�LV�FRQWHPSODWLQJ�WKH�SRVVLELOLW\�RI�FUHDWLQJ�D�QHZ�NLQG�RI�PLVVLRQV� WR�
FRYHU�WKRVH�SROLF\�DVSHFWV����

$�QXPEHU�RI�TXHVWLRQV�RQ�WKH�QDWXUH�DQG�UHIHUHQFHV�XVHG�IRU�VXFK�SHHU�
UHYLHZV�RQ�WKH�QDWLRQDO�SURJUDPPHV�DULVH�WKHQ��,Q�WKH�VDPH�ZD\�DV�,$($�KDV�
SURGXFHG�D�VROLG�FRUSXV�RI�VDIHW\�VWDQGDUGV��QRW�PDQ\�WH[WV�FRQFHUQ�WKH�VXE-
MHFW�RI�SROLFLHV�LQ�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW��$Q�,$($�*XLGH�RQ�SROLFLHV�
and strategies has been mentioned in this study 51��EXW�WKLV�GRHV�QRW�VWDQG�WKH�
IDFW�WKDW�VXFK�*XLGH�LV�RQO\�RQH�LQVWUXPHQW��QRW�LQWHJUDWHG�LQ�WKH�FRUSXV�RI�
,$($�6DIHW\� 6WDQGDUGV� DQG�KDYLQJ� UHFRPPHQGDWRU\� QDWXUH��$SDUW� IURP� LW��
WKHUH�DUH�IHZ�OHJDO�VRXUFHV�RU�VWDQGDUGV�WKDW�WKH�,$($�FRXOG�XVH�DV�D�EDVLV�IRU�
HYDOXDWLRQ�RI�WKH�(XURSHDQ�SROLFLHV��1R�QHHG�WR�VD\�WKDW�FRQFHUQV�PLJKW�DULVH�
LQ�VRPH�0HPEHU�6WDWHV�LI�DQ�LQWHUQDWLRQDO�RUJDQL]DWLRQ�RXWVLGH�WKH�(8�ZRXOG�
VHQG�LQWHUQDWLRQDO�H[SHUWV��LQ�SULQFLSOH��QRW�QHFHVVDULO\�(XURSHDQ��WR�HYDOX-
DWH�(XURSHDQ�SROLFLHV�

final considerations
$OO�WKHVH�TXHVWLRQV�PD\�UDLVH�D�FHUWDLQ�DQ[LHW\�LQ�WKH�UHDGHU�ZKR��LQ�SULQ-

FLSOH��ZRXOG�KDYH�H[SHFWHG�WKDW�WKH�PDMRU�DVSHFWV�FRQFHUQLQJ�WKH�WUDQVSRVL-
WLRQ�RI�WKH�1XFOHDU�:DVWH�'LUHFWLYH�ZHUH�LQ�D�UHDVRQDEOH�VWDJH�RI�³PDWXULW\´��
,PSRUWDQW�DVSHFWV�LQ�WKH�RUJDQL]DWLRQ�RI�WKH�SHHU�UHYLHZV�LQ�ERWK�'LUHFWLYHV�
DUH�VWLOO�SHQGLQJ�GHILQLWLRQ�DQG�QXFOHDU�ODZ\HUV�DUH�QRW�DOZD\V�DZDUH�RI�WKHP��
'XULQJ�WKH�QH[W�IHZ�\HDUV��ZH�ZLOO�DVVLVW�WR�WKH�PDMRU�GHILQLWLRQ��DQG�ILQDOO\�
WKH�FHOHEUDWLRQ�RI�WKH�³(XUDWRP�SHHU�UHYLHZV´�LQ�WKH�IUDPH�RI�ERWK�WKH�1XFOH-
DU�:DVWH�DQG�WKH�6DIHW\�'LUHFWLYHV��LQ�WKH�KRSH�IRU�WKHP�WR�EHFRPH�D�UHDO�LQ-
VWUXPHQW�IRU�HQKDQFHPHQW�RI�QXFOHDU�VDIHW\�DQG�²LQ�WKH�FDVH�RI�WKH�SHHU�UH-
YLHZV�RI�WKH�QDWLRQDO�SURJUDPPHV²�D�PRUH�HIILFLHQW�SROLF\�PDNLQJ�WRZDUGV�
VROXWLRQV�WKDW�UHDOO\�WDNH�WKH�QHHGV�RI�IXWXUH�JHQHUDWLRQV�LQWR�DFFRXQW��,Q�SULQ-
FLSOH��WKH�LGHD�RI�FRPELQLQJ�WKH�,$($�H[SHUWLVH�LQ�WKH�RUJDQL]DWLRQ�RI�SHHU�UH-
YLHZV�ZLWK�WKH�UREXVW�(XUDWRP�OHJDO�IUDPHZRUN�FDQ�OHDG�WR�YHU\�SRVLWLYH�UH-
VXOWV��+RZHYHU�� WKH� FRRSHUDWLRQ�RI� ERWK�RUJDQL]DWLRQV�PXVW�EH�GRQH� LQ� WKH�
ZLOOLQJQHVV�RI�RSWLPL]LQJ�ZRUN�DQG�VHUYLQJ�WR�D�FRPPRQ�SXUSRVH��:KHWKHU�
WKH�SHHU�UHYLHZV�EHFRPH�VXFK�D�SRVLWLYH�LQVWUXPHQW��RU�RQ�WKH�FRQWUDU\�WKH\�
WXUQ�RXW�WR�EH�D�EXUHDXFUDWLF�RUFKHVWUDWLRQ�RI�SUHVHQWDWLRQV�DQG�SDSHUZRUN��
ZLOO�GHSHQG�RQ�WKH�FRPPRQ�VHQVH�DQG�WKH�UHDO�ZLVK�WR�FRRSHUDWH�RI�DOO�WKH�SDU-
WLHV�LQYROYHG�
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Lessons Learned from 2013-14 deep 
GeoLoGic repository (dGr) proceedinGs 

in Kincardine, canada

By Stanley David Berger 1

abstract
Over a four week period in the fall of 2013, a joint review panel established 

under the Canadian Environmental Assessment Act (S.C. 2012,c.19,s.52) 
(CEAA) and the Canadian Nuclear Safety and Control Act (S.C. 1997 c.9) con-
ducted a hearing into the applications for a site preparation and construction li-
cence and the environmental assessment of a deep geologic repository (DGR)
for 200,000 cubic metres of low and intermediate level radioactive waste. The 
proposal was to bury the waste in vaults carved out of a sheet of limestone un-
derneath a 200 metre layer of shale 680 metres below the ground. The pro-
posed site in Bruce County is already home to 8 nuclear reactors, above ground 
storage of used fuel from the Bruce reactor units and low and intermediate lev-
el waste trucked in from the Bruce, Pickering and Darlington nuclear facilities 
in the Province of Ontario. The hearing will resume in September 2014 for an-
other 3 weeks as the Panel had a number of requests for additional information 
requiring response from the Proponent, Ontario Power Generation Inc.(OPG), 
the technical staff of the Canadian Nuclear Safety Commission (CNSC).

Many of the issues which have arisen during the hearing are driven by two 
major themes: time and space. With respect to timing, the proposal to bury the 
nuclear waste covers both low and intermediate level nuclear waste. The inter-
mediate level waste, unlike the low level waste, has a half- life of thousands, 
as opposed to hundreds of years. This poses difficult decisions involving long-

 1  Partner with Fogler Rubinoff LLP, Toronto, Canada; Second Vice-President and Board of 
Management, INLA; President Canadian Nuclear law Organization; sberger@foglers.com; direct 
phone 416-864-7626.



352

Stanley David Berger

term risk assessment and the appropriate mitigation measures. Should such 
measures involve institutional control and human oversight and if so for how 
long? After the project description was submitted by the Proponent but before 
the start of the hearing, the Proponent and its shareholder the Ontario Govern-
ment, finally determined to shut down six of its operating nuclear power reac-
tors at its Pickering Station in 2020, thereby accelerating the time frame for the 
decommissioning of the reactors by up to 20 years. The original project descrip-
tion did not include the decommissioning waste in the repository site, although 
the environmental impact statement (EIS) did include this waste in its cumu-
lative effects assessment. Those opposing the project demanded that the waste 
be more thoroughly integrated in the environmental assessment Following the 
public hearings in 2013, in February 2014 two incidents involving the Waste 
Isolation Pilot Project (WIPP) in Carlsbad, New Mexico raised new questions 
about the safety and security of burying nuclear waste underground. In May 
of 2014 the Federal Court of Canada (2014 FC 463) returned to a Joint Review 
Panel for further review the environmental assessment for the proposal for nu-
clear new build at the Darlington Nuclear Generation Site in Bowmanville, On-
tario. The decision, undercuts to some degree, the assumption which has pre-
vailed in all recent nuclear environmental assessment hearings, that the details 
of proposed measures to address likely adverse environmental effects can be 
postponed to progressive licensing stages. The decision is being appealed by 
both the proponent, OPG and the CNSC. The appeal process is unlikely to con-
clude by the time that the DGR hearing resumes in September 2014, or even by 
the time the Panel is ready to issue its recommendations to the Minister regard-
ing the environmental assessment of the DGR in 2015.

With respect to the equally challenging issue of space, the proposed site is 
less than a mile inland from the shore of Lake Huron and 120 miles upstream 
from the main drinking water intakes for Southeast Michigan in the U.S. Short-
ly before the hearing commenced, the Michigan State Senate passed a resolu-
tion to urge the United States Congress to do all it could to see that Michigan’s 
concerns were fully addressed.(Senate Resolution no.58, dated May 22, 2013 
see hearing document #1206 http://www.ceaa-acee.gc.ca/050/documents)
(herein referred to as “CEAA website documents”). Michigan contends that its 
own siting criteria for the disposal of low-level radioactive waste prohibits any 
site located within ten miles of one of the Great Lakes or local rivers. They want 
Canada to consider similar siting criteria and wanted the issue taken to the In-
ternational Joint Commission on the Great Lakes.(see appendix 1 map of the 
Great Lakes) Aboriginal communities whose traditional territory is within the 
parameters of the site, sustain themselves on fishing and tourism which, in turn 
is dependent upon the waters of Lake Huron. The aboriginal communities have 
an historic and spiritual connection to this territory and regard the safety and 
security of the transportation of nuclear waste into this territory as a significant 
concern. The safety of the repository design both from an environmental and 
worker safety point of view are raised since essentially, the proposal is in the na-
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ture of a mine. The geology of the site and the site’s vulnerability to future frac-
turing have been extensively examined from a technical point of view.

The issue of trust, both of the Proponent and the regulator, the CNSC, has 
also been a central theme at the hearing: This issue has manifested itself almost 
immediately in the second day of the hearing through a claim of apprehension 
of bias. The Panel Chair refused to disqualify herself after a local resident com-
plained that she had been employed by the Proponent’s consultant during the 
period of time that the consultant was preparing the reports upon which the re-
pository was based. Further issues of trust include the following: Some hear-
ing participants and intervenors suspect that although there is a separate reg-
ulatory process in Canadian law (Nuclear Fuel Waste Act SC 2002,c.23)for the 
management of the used nuclear fuel waste, the availability of the repository for 
intermediate level waste will make it an obvious choice for high level nuclear fu-
el waste. These participants/ intervenors, including the Saugeen Ojibway Na-
tion (SON) oppose high level waste being permanently stored in their commu-
nity. Advocacy groups have also complained (see e.g. CEAA website document 
#1718) that new documents were being submitted by the Proponent in response 
to information requests from the Panel a couple of weeks before the deadline by 
which intervenors were required to submit their final reports. Advocacy groups 
complain that these late filings provide insufficient time to thoroughly review 
and understand the content of new documents.

After examining these issues in more detail, this paper will attempt to 
provide lessons learned from the hearing. Obviously,without a final decision, 
which might in any event, be appealed to the courts, the lessons learned can 
only be tentative. Nevertheless, with many countries embarking on long-term 
waste management initiatives and still a new set of countries poised to en-
ter into nuclear new build projects, the opportunity for sharing what’s been 
learned so far should not be lost.

Background: chronology of key dates
2004. Hosting agreement with surrounding local municipalities conclud-

ed (see Appendix 2 to this paper)  2

November 2005. Project Description of Deep Geologic Repository (DGR) 
for Low and Intermediate Level Waste, Intention to Apply for Licences to Pre-
pare Site and Construct the Repository;

January 30, 2006. Comprehensive Study under Canadian Environmental 
Assessment Act (CEAA) 2005 initiated;

October 23, 2006. Decision of C.N.S.C. released December 21, 2006 (CEA 
Registry No. 06-05-17520) recommending to the federal Minister of the En-

 2  The author, along with members of OPG’s nuclear waste management division, were 
awarded OPG’s Power Within Award in 2005 for their work in securing the hosting agreement 
with the municipalities.
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vironment, contrary to the recommendations of its own staff, that the envi-
ronmental assessment be referred to a review panel and a full public hearing;

June 29, 2007. Federal Minister of the Environment announces the DGR 
Project is to be referred to a Joint Review Panel;

January 26,2009. Terms of Reference, Joint Review Panel Agreement and 
Environmental Impact Statement( EIS)Guidelines issued;

April 2011. The Proponent, OPG submits the EIS, application for Licence to 
Prepare Site and Construct the Repository and numerous supporting documents;

January 24, 2012. Three person Joint Review Panel appointed;
February 3, 2012. Public review period commences with exchange of doc-

umentation, including information requests to and by the Joint Review Panel 
to CNSC staff and the Proponent OPG;

July 6, 2012. Amendments to the CEAA. The Agreement establishing the 
Joint Review Panel is amended to align with the amendments;

August 27, 2012. The scope of the Project and assessment factors contin-
ues to require alternatives to the Project and the need for the Project while the 
new Act makes this wholly a discretionary matter. Long term management of 
used nuclear fuel continues to be excluded from the scope of the project;

May 25, 2013. Public Review phase ends and the Panel decides on June 
18, 2013 that it has sufficient information to proceed to public hearings;

July 23, 2013. CNSC Staff submit documents reviewing the EIS, OPG’s 
supporting information, as well as its application for a Licence to Prepare a 
Site and Construct the Repository;

September 16-October 11, 2013. Hearings take place in local community, 
site for the proposed repository;

November 8, 2013, February 4 and April 15, 2014. Panel Requests addi-
tional information from the Proponent and makes further requests for clarifi-
cation of previous requests;

May 30, 2014. Responses submitted;
June 3, 2014. Notice of Hearing for additional hearing dates commencing 

September 9, 2014 for approximately 2 weeks;
July 7, 2014. Submissions due from federal and provincial departments 

and agencies including CNSC staff;
September 9, 2014. Hearing Resumes.

trust: the preliminary issue of bias levelled against the 
chair of the panel

On September 17, 2013, the Chair of the Joint Review Panel, Dr. Stella 
Swanson, refused to disqualify herself on grounds of reasonable apprehension 
of bias. A local resident made a presentation on the second day of the hear-
ing in which he claimed that the Chair, was in a conflict of interest and that 
she should disqualify herself from the hearing on grounds of reasonable ap-
prehension of, or actual bias. He pointed out that the reports upon which the 
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deep geological repository were based were written by Golder Associates and 
that the Chair of the Joint Review Panel had been an employee of Golder Asso-
ciates “during the very time period that these reports that I’ve referred to were 
being compiled”. Further, referring to her filed resumé, the presenter indicat-
ed that Dr. Swanson had apparently done some work for OPG, in an environ-
mental assessment for the return to service of OPG’s Pickering nuclear facility. 
Dealing with these allegations, Dr. Swanson stated the following: (September 
17, 2013, transcript, page 253-254)

“If you had concerns around apprehension of bias, you should have raised 
this during a preliminary request for ruling. ...All I can say is that if I had, as a 
professional, any concerns about my ability to be independent, I wouldn’t have 
accepted the invitation. My resume is a public document, as you have so clear-
ly illustrated, and in this field those of us who are in this field will have resumes 
that read very similar to mine, which is we worked for industry, government, 
First Nations, NGOs. If you dig into my resume a little further, you will see that 
I actually worked for Greenpeace. So I have a very broad and I would submit 
non -- unbiased and un-conflicted role to play today”.

Coincidentally, a little more than a week before this decision in Canada,a 
similar decision had been made in the United States on September 9, 2013 by 
the Chair of the U.S. Nuclear Regulatory Commission (NRC), Allison MacFar-
lane, who was asked by Nye County Nevada to recuse herself from the U.S. 
Department of Energy’s licence application hearing for the construction of a 
geologic repository for the storage of high level nuclear waste at Yucca Moun-
tain in Nevada. Chair MacFarlane found no basis for disqualifying herself 
from sitting as a tribunal panellist. (http://pbadupws.nrc.gov/docs/ML1325/
ML13252A418.pdf)

Chair MacFarlane had, as an academic, co-edited a book entitled Uncertain-
ty Underground: Yucca Mountain and the Nation’s High-Level Nuclear Waste 
published approximately 2 years before the Department of Energy (DOE) filed 
its application for licence approval with the NRC. She further testified before 
Congress during this same time frame. Shortly after the NRC’s licence Board de-
nied the DOE’s motion to withdraw its application, she was quoted in an article 
in the Massachusetts Institute of Technology (MIT) Review expressing similar 
views to those in the book and her testimony before Congress. Nye County ar-
gued that the Chair had, in her previous academic work “echoed the arguments 
of the opponents to the repository” and consequently prejudged the issues that 
would come before her as Chair in the licence proceeding, in particular, with-
drawal of the DOE’s licence application and the technical and policy approaches 
in that licence application. The County alleged that the Chair would support ef-
forts to develop an entirely new approach to nuclear waste disposal, advocating 
“going back to the drawing board” to “develop new alternatives”.

The Chair denied she had formed any views on the adequacy of the DOE 
application, having not read it or any of the NRC’s Technical or Safety Evalu-
ation documentation.
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“My skills as a scientist and as a geologist are valuable tools in my role 
as a regulator –among those skills is objectivity in the face of new data. Ac-
ademic work performed on the basis of data available in the early 2000’s is 
not a basis for recusal now. (p.5)... Clearly Commissioners have and devel-
op expertise and knowledge that they use in regulatory decision-making. My 
views are not etched in stone, I will allow myself to be persuaded by new in-
formation or evidence that is presented in the proceeding and I will be fair to 
all parties in the proceeding....Decisions I make as a member of the Commis-
sion sitting in an adjudicatory capacity are based on the record, the parties’ 
arguments and whether the (licensing board) properly applied the Commis-
sion’s rules and precedents in reaching its decision” (page 10).

Referring to the MIT article in which she was quoted as having affirmed 
that Yucca Mountain was unsuitable, the Chair stated:

“I have made strong statements that sparked useful debate about Yucca 
Mountain, but I made these statements as a geologist and professor in an en-
tirely different setting without attempting to address whether any DOE ap-
plication could or would satisfy NRC regulatory requirements”. (page 11).

Her review of American case law on the bias of decision-makers is partic-
ularly insightful: She stated the following:

Indeed, it is often precisely because of their knowledge of and intense in-
volvement in a specific regulated field that persons are appointed to lead 
regulatory commissions and, ultimately, to issue adjudicatory decisions 
with respect to issues arising in that field.

Accordingly, Commissioners have consistently considered the issue of re-
cusal not simply by inviting litigants to peruse past writings and speeches in 
an effort to identify disqualifying knowledge or views about a particular issue. 
Instead, the relevant inquiry has focused on whether a particular Commis-
sioner possesses knowledge from an extrajudicial source and that knowledge 
has served or threatens to serve as the basis for a judicial decision, or whether 
judicial conduct demonstrates a pervasive bias or prejudice. These consider-
ations reflect the fundamental principle that a Commissioner “should disqual-
ify himself only if ‘a reasonable man, cognizant of all the circumstances, would 
harbor doubts about the judge’s impartiality”. (Pages 5-7).

Nye County appealed Chair MacFarlane’s ruling, but the United States 
Court of Appeals dismissed the appeal on procedural grounds without dealing 
with the merits on February 21, 2014 USCA Case #13-1269 document # Doc-
ument #1480968.

Both these decisions by panel chairs in Canada and the U.S. find support 
in Canadian administrative law. (see Jones& de Villars,Principles of Adminis-
trative Law 6th edition, 2014 Carswell, page 430 and footnotes 78-81).

trust: scope and timing of consultation
In 2004 the Proponent,OPG entered into a host community agreement worth 

a total of 35 million dollars, Canadian, in 2035 dollars, with five local municipal-
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ities in close proximity to the site of the proposed DGR, the biggest among them 
being Kincardine (see appendix 1 map). The essential terms of that host agree-
ment are set out at the end of this paper in an appendix 2. The SON, an aboriginal 
tribe with deep historic roots in the territory chosen for the DGR, stated the fol-
lowing on September 16thth of the hearing (CEAA Website transcript page 30):

“We have within our territory the largest nuclear site in the world and a 
large and growing nuclear waste management challenge. None of this has 
been our own making. Our people do not accept this history. We do not accept 
the decisions that were made that have led us here and we do not accept our 
historical exclusion from the decisions that have shaped our territory and our 
futures. However we do accept the responsibility to be part of the solution to 
the challenges we now face. In fact, we have demanded to be part of those so-
lutions because our people will never again accept the critical decisions about 
our future will be made unilaterally by others and without the central involve-
ment of our people. (page 29 transcript of September 16) ... Our people do not 
have the luxury of what ifs. We cannot easily tolerate potential impacts and 
risk. We cannot move away to some other place if our land is no longer able to 
sustain the identity, culture and livelihood of our people”.

At the September 25th hearing the SON returned and said the following:
“Transportation issues have not been addressed, despite the fact that it has 

been a key concern for our people. We have not had a full explanation or justi-
fication for the inclusion of long-lived intermediate level wastes or study of the 
alternatives and we have just recently learned that this project will include or 
be expanded to include decommissioning waste from Pickering. This appears 
to be a very significant change in the scope of this project, yet we have in front 
of us no analysis of that. (page 19) ... The host for this project is not the munic-
ipality in which the project will be located, environmental impacts do not stop 
at municipal boundaries;radiation does not respect town lines. Our people are 
being asked to accept this project in the heart of our territory and to respect 
the risks of the project forever. ... Our culture, history and place are right here, 
right where we sit today, right where the DGR project would be built. We have 
no other place. Kincardine cannot speak for us or our territory in these mat-
ters. We must speak for ourselves and this must be recognized not only by OPG 
but by governments as well. (page 20-21)...Over the last week, we have heard 
that central aspects of the project have been left to be defined and developed at 
a later date, including waste inventory characterization that now must include 
the characterization of decommissioning wastes; plans for the retrievability of 
nuclear waste as is required under best practices; and the geo-scientific verifi-
cation plan, which is critical to confirming the assumptions about the site suit-
ability and proving the safety case.... The approach we are all being asked to 
accept is to permit the deferral of these key issues to subsequent stages of devel-
opment and in subsequent regulatory proceedings after environmental approv-
als have been issued, after licences to prepare the site and to construct have been 
issued and in some cases after construction’s already begun. This is not accept-
able. This is a “trust us” approach that creates the very situation SON has feared 
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from the outset. If we allow approvals and licences to be issued and construction 
to begin without clear definition of the project and clear definition of decision 
points, go/no-go events, we are led into a situation of risk management rather 
than risk avoidance. This is not precautionary. A situation where there will be 
enormous pressure to fix problems rather than make a determination that the 
project has flaws and should proceed no further; even the perception that this 
could occur acts to undermine confidence in the process and the project.(pag-
es 24 and 25) We have heard from the CNSC that OPG may be free to propose 
an application at a later date to use the DGR to dispose of used fuel waste. We 
might consider or ask whether OPG would even need to make a new application 
if it decides to not place low level waste in the DGR, but rather use the facility ex-
clusively for the disposal of intermediate level and decommissioning wastes, as-
suming it met waste acceptance criteria”. (page 26)

The Proponent faced a further test of trust which undoubtedly contributed 
to the suspicion amongst Aboriginal groups and other DGR skeptics. The oral 
technical presentations on behalf of the Proponent, OPG, including answering 
questions posed by the Panel, were largely fielded by former OPG waste man-
agement employees who were employed by the Nuclear Waste Management 
Organization (NWMO). The NWMO’s legislative mandate under the Nucle-
ar Fuel Waste Act SC 2002,c.23 was to administer the implementation of the 
long-term management of used fuel. As recited in the quotation immediate-
ly above from SON,there was an underlying fear amongst Aboriginal groups 
and other skeptics, that the DGR was simply the first step in the placement 
of used fuel at the site. The NWMO staff were however, the most qualified to 
address the technical issues relating to DGR given their previous experience 
with the subject matter of nuclear waste management. The Proponent, much 
as the two chairs of the respective Canadian and American nuclear regulators 
had already observed in their own defence of their alleged bias, was entitled 
to obtain the most qualified experts to present their case to the Panel and the 
public. The CNSC also faced a test of trust which was institutionally embed-
ded and inescapable. CNSC staff, like the NWMO staff, have a long history of 
expertise with nuclear waste management and their role during the hearing 
is to share that expertise with the Panel. Every time the CNSC staff support a 
submission by the Proponent that the likely environmental impacts are insig-
nificant or manageable, the perception for the uninformed observer, is that 
the CNSC staff are aligned with the Proponent. The CNSC staff are scrupulous 
careful in maintaining their objectivity throughout the proceedings but the 
perception is unfortunately unavoidable.

6WDJJHULQJ�VSHFL¿F�PLWLJDWLRQ�VWUDWHJLHV�WR�ODWHU�OLFHQVLQJ�
stages

Subsequent to the first stage of the public hearing in the fall of 2013, on 
May 14, 2014 the Federal Court of Canada in Greenpeace Canada et al v Cana-
da et al (2014 FC 463) addressed the sufficiency of a Joint Review Panel’s envi-
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ronmental assessment recommendations to the federal cabinet. In the process, 
the Federal Court narrowed the scope of the CNSC’s regulatory oversight of fu-
ture environmental risks in relation to the proposed nuclear new build for Dar-
lington. The Court distinguished the expert advisory role of the Panel from the 
federal cabinet’s role as the democratically elected and accountable body which 
was empowered by law to finally determine, based on the risks identified in the 
Panel’s report, whether the benefits to be gained from the project justified those 
risks. Unless the Panel could provide the Cabinet with tangible thresholds and 
or scientific data to evaluate the significance of the risk, the Panel could not al-
low subsequent licensing proceedings to fill what the Court perceived to be a 
gap in the assessment documentation. The Court found for example, that ab-
sent recommendations for relevant thresholds and standards, the Panel’s re-
port on future storm water discharges was deficient in simply requiring prior to 
construction, that the CNSC establish toxicity testing criteria, a test methodol-
ogy and test frequency. With respect to severe common cause accidents involv-
ing all nuclear reactors in the study area, it was not sufficient to defer until after 
construction the determination of whether further emergency planning mea-
sures were required. “...it had to be conducted as part of the (environmental as-
sessment) so that it could be considered by those with political decision-making 
power in relation to the Project. (2014 FC 463 at par.334)

Hydrogeological and surface water considerations
Lake Huron is an important drinking water resource with three munici-

pal drinking water supply plants in the regional study area of the DGR project. 
(CEAA Website Transcript, October 2, 2013 at p.47-48) The Lake is also home 
to a profitable commercial fishery where 1.63 million kilograms of fish are land-
ed each year just in the main basin. Principal species are lake whitefish, yellow 
perch, walleye and lake trout. The landed value is estimated at $5.2 million with 
post-processing market value of almost $20 million.(page 56 of the Transcript).

During the initial hearing the Panel had inquired whether 6 deep bore-
holes penetrating the elevation of the repository level itself were sufficient to 
confirm the suitability of the geology. The Vice-President of Safety and Licens-
ing for the NWMO, Frank King, explained that because of the uniformity of 
the sedimentary layers and the repeatability of the results, the limited number 
of boreholes was sufficient. (at CEAA Website September 16, Transcript,page 
60.) He further described that the manner in which the boreholes were sunk 
was deliberately intended not to cause any damage to the site of the reposi-
tory. The six boreholes were drilled on the periphery and then following this 
drilling two more were added down the centre shaft of the main and vent shaft 
locations. CNSC staff in a technical briefing to the Panel dated July 7, 2014 
(CEAA Website document #1915)concluded at page 39 that even though in-
accuracies in the geology had been identified during the proceedings, partic-
ularly with respect to fractures, “At this time, what is known from existing in-
formation from boreholes, hydrogeology and geochemistry, is that there is no 
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indication that a major fracture or fault zone is located in the vicinity of the 
planned repository”. Confirmation will come during construction.

In keeping with the Federal Court decision in 2014 in Greenpeace, re-
viewed above, the Canadian Environmental Law Association (CELA) submit-
ted (see CEAA website document #1718) that the Proponent’s radiological 
surface water monitoring should contain maximum target levels for each pa-
rameter including tritium, gross beta and carbon 14, proposed for the storm 
water management pond, with a rationale for each parameter threshold. This 
was considered particularly important given the presence of elevated tritium 
levels at the existing nuclear generation and waste management site. CELA 
retained Professor Chris Smart and hydrogeologist Wilf Ruland to undertake 
a review of the hydrogeology issues regarding the DGR. Their conclusion was 
that applying a precautionary and prudent approach, the assumption should 
be made that the Silurian bedrock formations will not in the long term, pro-
vide an effective hydraulic barrier. DGR performance should use worst- case 
permeabilities, based on leach testing of all “barrier formations”. The worst 
case scenario would question the effectiveness of the shaft seals and backfill 
in preventing vertical groundwater movement. “..it will be tremendously chal-
lenging to create an effective seal that will last for hundreds of thousands of 
years.... Vertical permeabilities in the sealed and backfilled shafts are... likely 
to be a factor of 1000 or more higher than in the surrounding low-permeabili-
ty bedrock formations”. Groundwater monitoring plans should be amended to 
include monitoring well nests atop each of the vertical tunnels of the main ac-
cess shaft and ventilation shaft. The wells should be installed after the shafts 
have been sealed and backfilled to ground surface. Amongst CELA’s recom-
mendations, the following are of primary interest:

��7KH�GXUDWLRQ�RI�WKH�SURSRVHG�SRVW�FORVXUH�PRQLWRULQJ�SHULRG�RI�����\HDUV�
is arbitrary and too short given the long-lived contaminants being disposed of in 
the DGR and should be extended to 1000 years. CNSC staff, in their Technical 
Briefing in July 2014 discuss and question long-term institutional controls (see 
the next section under alternative means of carrying on the project)

��7KHUH� LV�QR�SURYLVLRQ� LQ� WKH�(,6�RXWOLQLQJ�KRZ�WKH�3URSRQHQW�ZLOO� UH-
spond in the event of adverse monitoring results or what monitoring results 
might trigger a response from the Proponent.

CNSC staff, in the July 2014 Technical Briefing (CEAA Website document 
#1915) provide a detailed update of the Geoscientific Verification Plan. (pages 
12 ff.) The plan is to be implemented starting with construction of the shafts to 
verify the assumptions and the data used to support the repository design and 
assure safe underground construction. The Plan will extend into the operation 
phase. Trigger values will ensure further geotechnical and safety assessments, 
changes to engineering design, mitigation actions, and or an update of the safe-
ty case. Trigger criteria are outlined at pages 15-17 of the brief. Some examples 
during shaft sinking include in situ stress, rock mass rating, groundwater in-
flow rates, post excavation seepage water from the shaft wall, shaft wall defor-
mation. During lateral development, trigger value criteria will involve a com-
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parison to the original geologic conditions such as rock mass, seismicity, visible 
and sustained groundwater inflow. At pages 12 ff. key geotechnical parameters 
and characterization and monitoring techniques to be used for each parameter 
are outlined in detail. This should satisfy the requirements imposed in the re-
cent Greenpeace decision. For example, in situ stress will be measured using the 
United States Bureau of Mines overcoring method in the main shaft in specified 
locations in the down ramp to shaft bottom. Excavation damage zones are to be 
investigated using an array of short boreholes drilled horizontally from the wall 
of the main shaft at 10 locations. Long-term in situ diffusion tests, a microbiol-
ogy study and sealing materials performance tests will be included in the ver-
ification activities. The manner of characterization of the excavation damage 
zone includes for example, ultrasonic velocity measurement, acoustic or optical 
televiewer, coring or overcoring to retrieve rock samples).Remedial measures 
would include adding rock support for stability, modifying the geometry of the 
openings and changing the underground layout to thicken pillars. (Page 17)

alternative means of carrying out the project
The Panel requested the Proponent to provide a renewed and updat-

ed analysis by independent experts of the relative risks of siting alternatives. 
Four options were under consideration:

��WKH�VWDWXV�TXR��VXUIDFH�PDQDJHG�IDFLOLW\�DW�WKH�:HVWHUQ�:DVWH�0DQDJH-
ment Facility in Bruce County);

��HQKDQFHG�VXUIDFH�VWRUDJH�DW�WKH�FXUUHQW�IDFLOLW\�
��DV�SURSRVHG��SODQQHG�WR�EH�H[FDYDWHG�DW�D�GHSWK�RI�����PHWUHV�ZLWKLQ�

limestone rocks;
��D�FRQFHSWXDO�GHHS�JHRORJLF�UHSRVLWRU\�LQ�JUDQLWH�ZLWKLQ�WKH�3UHFDPEUL-

an (Canadian) Shield.
With respect to the DGR option, the Proponent explained at the hearing 

that it was a passive and safe way to manage the waste, providing a “perma-
nent solution for all operational low and intermediate level waste and can con-
tinue to do so long into the future, even in the absence of human intervention 
and management”. (CEAA website September 17, 2013, Transcript at page 10) 
Mr. King, on behalf of the Proponent expressed it this way:

“Why you have a deep repository is because of the long-lived nature of it 
and you can’t guarantee the continuity of the institutions in society to protect 
future generations. You want to separate it from the biosphere as much as you 
can, so you go deep. It prevents drilling. It prevents inadvertent intrusion in 
the long-term”. (CEAA Website, Transcript September 17, 2013 pages 26-27)

The CNSC staff followed up on this theme in their Technical Briefing in 
July of 2014. (CEAA Website Document #1915 at page 38)

“The loss of institutional control could in turn lead to three major pathways: 
enhanced transport of radionuclides by water and by gas due to the deteriora-
tion of containment structures and inadvertent human intrusion. CNSC Reg-
ulatory Document G-230 section 4.5.3 (http://nuclearsafety.gc.ca/eng/acts-
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and-regulations/regulatory-documents/index.cfm) states that ‘as a result of the 
uncertainties associated with future human activities and the evolution and sta-
bility of societies, current international practice generally limits the reliance on 
institutional controls as a safety feature to a few hundred years”.

The cost however of enhanced engineered barriers, in Sweden and Fin-
land countries with operating repositories, has been high. (CEAA Website 
Document #1915 at page 39)

The issue of cost of deep burial was taken up early in the hearing by the 
Panel. Panel Member Muecke on September 17 (at page 24) questioned why 
low level waste which only required 300 years to lose most of its activity was 
being placed 680 metres below ground level at great expense to the taxpayers 
when it would make more sense to group only intermediate level waste and 
high level waste together at that deep level below ground. The proponent’s re-
sponse was twofold. First, the issue wasn’t simply one of cost but host commu-
nity acceptance (at page 25) Secondly as Mr. King explained “When we did our 
cost analysis, which was input into the independent assessment study, if you 
go to the Golder February 2004 study, it did not show a large cost difference 
between the surface vault and the deep repository options”. (at page 27) Pan-
el Member Mueke pressed on, pointing out that the volumes of low level waste 
were disproportionately high (80% versus 20%) compared to intermediate 
level waste. Mr. King’s response was that the volume differential between low 
and intermediate level waste was covered through economies of scale. “...in 
order to have a deep repository, you need infrastructure, the shafts, to have an 
underground location and that—extra volume is incremental to that existing 
infrastructure that I was referring to”. (page 28)

In regards to the option of disposal in granite in the Canadian Shield as 
opposed to limestone in the location proposed,CNSC Staff commented that 
the existing uncertainties regarding fracturing and fault zones, which could 
only be settled following subsurface investigations initiated during construc-
tion “would similarly exist for any location in the Canadian Shield (or in 
fact anywhere in the world)”. (CNSC Technical Briefing July 7, 2014 CEAA 
Website,document #1915 at page 39)

The Independent Expert Group hired by the Proponent in response to a 
request from the Panel in November 2013 to provide a renewed and updated 
analysis of the relative risks of the four alternative means of carrying on long-
term nuclear waste management concluded in April 2014 that:

�� ,Q�SXEOLF�GLVFXVVLRQ�XQFHUWDLQW\� LV� DOPRVW�QHYHU�SURYLGHG� LQ� WHUPV�RI�
magnitude, consequently there is no way to estimate relative uncertainty and 
no possibility to discriminate among the options.

��3XEOLF�SHUFHSWLRQ�RI�ULVN�RI�WKH�'*5�LV�UHODWHG�WR�WKH�GHJUHH�RI�WUXVW�LQ�
the regulators and the proponent. (CEAA Website document #1915 page 33)

In regards to the latter conclusion, the original project description by the 
Proponent in 2005 (CEAA Website document #191, Appendix A page 105-107) 
included examples of successful underground repositories in Sweden (Fors-
mark, 1988, operational waste, 60 metres in crystalline metamorphic rock be-
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low the bottom of the Baltic Sea,) Finland (Olklluoto 1992 low and intermedi-
ate level waste are separated and placed in concrete-lined silos in crystalline 
bedrock at 70-100 metres below ground surface. After the tunnel and shaft are 
sealed there will be no further control)and the United States (Waste Isolation 
Pilot Project known as WIPP, 1999 defence-generated transuranic radioactive 
waste 655 metres below ground in stable salt formation. WIPP proved prob-
lematic for the Proponent in 2014. (see U.S. Department of Energy’s Website 
at http://wipp.energy.gov/wipprecovery/recovery.html) In February 2014 two 
separate events occurred, the first on February 5, involved a fire between the 
dump and engine sections of a diesel powered truck hauling salt for mine de-
velopment. Emergency response proved challenging. The facility shift manag-
er directed a change to the ventilation system operation to the filtration mode. 
Smoke direction then changed confusing many of the workers. Several work-
ers were treated for smoke inhalation, but there were no injuries. In the sec-
ond event on February 14, 2014 employees implemented procedures to respond 
to both an underground system and a radiological system alarm. The next day 
filters were assessed as being contaminated by alpha and beta particles. There 
were sheltering announcements for site personnel. Twenty one workers were 
determined by bioassay sampling to have been contaminated at very low levels. 
Those doses (0.1mSv) were well below the level that would cause health con-
cerns and the public wasn’t affected. The contaminant release was attributed to 
a faulty waste drum. The chemical reaction was associated with a change in the 
nature of the absorptive material used in such drums and the characteristics of 
the particular waste it contained. CNSC staff expressed surprise at the lack of fo-
cus prior to these events on conventional mine safety. “In Canada, the CNSC re-
quires licensees of underground mines to apply the principles of safety culture 
to both mining and radiological operations ... For example, changing the venti-
lation system during an emergency is an act that places the underground work-
ers at risk and contravenes basic mine safety practices”. (CNSC Staff Technical 
Briefing July 7, 2014 CEAA Web document #1915 at page 57-59) CNSC staff 
concluded that no additional necessary control measures and mitigations were 
identified in the WIPP reports and or related to the subsequent information that 
would be important to planned and proposed DGR safety and control measures. 
It was clear to the CNSC staff that had the control measures and mitigation al-
ready in the WIPP safety case been fully effective, both events could have been 
avoided or had reduced consequences.(at page 60)

changing the scope of the project to include decommissioning 
waste

Sometime in 2013 it was confirmed that the Pickering A nuclear generat-
ing station would shut down earlier than previously anticipated and reactor 
decommissioning could possibly begin in 2044. The change precipitated ad-
ditional information requests by the Panel from the Proponent and the CNSC 
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staff. Anticipating additional waste inventories not only from Pickering but 
decommissioning at the Bruce (8 reactor units) and Darlington (4 units),the 
Panel sought information on the changes to the surface and subsurface lay-
out and operation of the DGR for expansion activities,including anticipated 
timing. Depending upon when the decommissioning waste was generated, 
received and repository expansion occurred, operational and refurbishment 
waste might or might not need to be co-mingled with the decommissioning 
waste. Panels with the lower level waste might already be closed. Noting dif-
ferences from operational and refurbishment waste, the Panel also sought to 
understand the safety implications. The volume of waste from decommission-
ing would increase by 135,000 cubic metres.

The CNSC staff responded to these questions in their July 7, 2014 techni-
cal briefing (CEAA website document #1915 at page 24). There would be a high-
er amount of intermediate –level waste with a high portion of metal and higher 
activity steel and little or no resin and some higher concentrations of radionu-
clides –Ni-59,N-63,Fe-55,CO-60,Cl-36 and Ca-41).With the necessary expan-
sion to accommodate the decommissioning waste the peak dose over the long 
term would double based on an increased inventory. The dose would still how-
ever be “approximately 5 orders of magnitude below the dose criterion of 0.3 
millisievert (mSv) per year. This criterion is still over 3 times more conserva-
tive than the public dose limit of 1 mSV per year. For disruptive scenarios in-
cluding inadvertent intrusion, the possible impact remained two orders of mag-
nitude below the established risk criterion of one in a hundred thousand (10-5)
per year. An example of a disruptive or worst case scenario involved instanta-
neous flooding of the repository with an instant release of radionuclides and an 
assumption that no sorption of these substances with the rock, concrete and 
shaft barriers would take place. OPG had in the original environmental impact 
study done a cumulative effects assessment of the DGR and the expansion proj-
ects together with 18 other existing, planned and future projects and activities 
that were identified as overlapping in type of effect, time and space.

revised pressure tube inventory
In early 2014, Dr. F. Greening, a former OPG employee correspond-

ed with OPG, the Panel, the CNSC and the NWMO regarding uncertainties 
with the waste inventory. Certain revisions to the inventory, notably for pres-
sure tubes were subsequently made. CNSC staff concluded that the revisions 
did not change staff’s conclusions regarding the long-term safety of the proj-
ect. (CEAA website document #1915 at page 45)With respect to the revised 
impacts to workers who handled retube waste packages the technical brief-
ing noted that the if the packages exceeded the DGR Waste Acceptance Crite-
ria they would not be accepted at the site without further shielding or decay. 
Nevertheless,for safety evaluation the Proponent assumed the packages were 
accepted “as is”. (page 46) External dose rates to workers would increase by 
approximately 4 times. Occupancy time for workers would therefore need to 
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be reduced by 4 times compared to the previous assessment in order to ensure 
that occupational dose remained below the target of 10mSv per year. CNSC 
Staff concluded that with the implementation of physical design and admin-
istrative controls as required by an operating licence, radiation exposures and 
radiation doses would be kept within the internationally recognized principle 
that dose levels should be As Low As Reasonably Achievable (ALARA) (CEAA 
website document #1915 at page 48 and see CNSC Regulatory Guide G-129, 
Revision 1, October 2004 on ALARA at http://nuclearsafety.gc.ca/eng/acts-
and-regulations/regulatory-documents/index.cfm)

Lessons learned

Cast a broad project description

Trust is the one factor in the history of the DGR proceedings which can’t be 
managed by technical expertise alone. It has to be earned by constant contact 
with the various stakeholders. Cutting corners will only lead to more questions, 
a protracted hearing and unnecessary skepticism in the process. A broad scop-
ing of the project is a case in point. The Proponent knew from the beginning that 
the decommissioning waste would likely wind up in the DGR. The only question 
was when. They thoughtfully included the decommissioning waste in the cu-
mulative effects assessment. But opening up the Project description right from 
the beginning to include the depositing of the decommissioning waste in the re-
pository would have required the application of all the factors which the Panel 
was entitled to consider as part of their terms of reference, not just the cumula-
tive effects assessment. For example,the question of whether there were other 
alternative means of managing the decommissioning waste involving less eco-
nomic or safety risk, only arose when the decommissioning waste was effective-
ly added to the Project description. Ultimately,this more complete analysis was 
undertaken and while this extended the proceedings, the real damage done was 
to the public’s trust in the comprehensiveness of the assessment. Transporta-
tion is a bit more complicated. Extending the Project description as suggested 
by SON to transportation however would open up the proceedings to a review of 
the routes currently being used to ship low and intermediate waste to the above 
ground storage site at the Bruce site. Communities which are on these existing 
routes, could rely on the current scope of assessment factors which includes al-
ternative means of executing the Project, to argue that new routes should be 
taken diverting the waste from their own communities.

'RQ¶W�SXW�WRR�PXFK�FRQ¿GHQFH�LQ�DQ\�VLQJOH�PRGHO

Fortunately, the Proponent had used as examples of successful models not 
just the WIPP in New Mexico, but Olklluoto in Finland and Forsmark in Swe-
den. The public’s trust is eroded when something that is put forward as a mod-
el is suddenly exposed as having vulnerabilities.
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When adverse events call into question aspects of the project address 
them immediately and throughly

It is inevitable that proceedings with significant potential impacts over 
the long term will attract a lot of public scrutiny, involve complex technical 
issues and extend over many months and, as this hearing has demonstrated, 
even years. This makes such hearings drag out even longer and develop a life 
of their own as external events, and judicial decisions occur while the hearings 
are underway. The Panel and CNSC staff have shown that whether it was the 
ventilation and fire events at WIPP or the uncertainty with respect to the pres-
sure tube inventory, dealing with these issues quickly and thoroughly was ef-
fective in maintaining confidence in the integrity of the process.

Consult widely and comprehensively early and often

The Proponent OPG and the CNSC did consult widely. In the case of OPG, 
they even entered into a host agreement (see appendix 2) with 5 surrounding 
municipalities in 2004 some 9 years before the hearing commenced. Still, the 
lesson learned here is that even with the best of intentions, there will be stake-
holders who feel marginalized in the consultation process. The SON had been 
approached early on before the hearing,but for whatever reason, they felt that 
their voice wasn’t being heard. The Michigan State representatives similar-
ly felt left out. Because there are likely to be opponents to a project even with 
broad and fulsome consultation,it’s instructive to keep in mind the caution ex-
pressed by the Blue Ribbon Commission formed in response to the failure of 
the Yucca Mountain Used Fuel Facility in Nevada:

“Experience in the United States and in other nations suggests that any 
attempt to force a top-down, federally mandated solution over the objections 
of a state or community-far from being more efficient-will take longer, cost 
more and have lower odds of success”. Executive Summary, page ix Final Re-
port to the Secretary of Energy By the Blue Ribbon Commission on America’s 
Nuclear Future, January 2012. http://pbadupws.nrc.gov/docs/ML1209/
ML120970375.pdf

Wherever possible use well-recognized thresholds and standards 
WR�PHDVXUH�IXWXUH�PLWLJDWLRQ�PHDVXUHV�EXW�DI¿UP�RQ�WKH�UHFRUG�
that quantative measurement is not necessary

The Federal Court of Canada’s decision in May 2014 in Greenpeace(2014 FC 
463) has raised the bar for environmental assessments by insisting upon identi-
fiable thresholds and standards against which the federal cabinet can gauge the 
risk to the public from the mitigation measures recommended by review pan-
els. Proponents and regulators will approach assessments cautiously until such 
time as the decision is overturned, if it is ever overturned, on appeal.
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Still, proponents should not shy away from submitting in their materials 
that this extra caution is unnecessary thereby protecting the record for future 
appeals. There is nothing specific in the language of CEAA 2012 or in previous 
Canadian judicial precedent to support the Federal Court’s decision in Green-
peace. In fact, previous Federal Court appellate decisions suggest that the kind 
of quantitative analysis and certainty which the Greenpeace case demands is 
unnecessary. For example, in Inverhuron & District Ratepayers v Canada 
(2000),34 C.E.L.R.(N.S.)1(Fed.T.D.);(2001) 39 C.E.L.R. (N.S.) 161 at par. 50 
(Federal Court of Appeal), further leave to appeal to Supreme Court of Can-
ada dismissed (2002) 45 C.E.L.R. (N.S.)1 the original or Reference Design for 
the above ground used fuel dry storage project was replaced during the environ-
mental assessment process. The final preferred design relied upon the detailed 
calculations of radiological effects in the Reference Design without undertaking 
a new round of calculations customized to such changes in the design as the un-
derwater transfer of the used fuel bundles in the pools to the canisters and the 
transfer of the canisters, clamped but not sealed, by truck for 4 km. to the above 
ground storage facilities. The Reference Design took a worst case scenario of the 
annual radiation doses to the public which proved in the order of 100 times less 
than the regulatory limit,so the Appeal Court decided no further detailed analy-
sis was required. The Trial Court had been even more explicit:

“If the methodology adopted results in a consideration of the statutory 
factors, it is not for the Court to say that some other methodology would 
result in a more thorough consideration,or that quantitative assessment 
is required where those undertaking the assessment have used qualitative 
assessments”(at par.53)”

While it is fair to expect elected officials who are accountable to the pub-
lic to be the ultimate arbiters of the acceptability of environmental and pub-
lic safety risks, requiring that those risks be measured by quantitative as op-
posed to qualitative data, such as management systems and industry practice 
acceptable to the regulator, marginalizes the role of those officials. Surely they 
can assess risk even if there is not a solid number to measure it by.

The nuclear regulatory framework both in Canada and elsewhere has stag-
gered licensing to address each stage of the lifecycle of projects. This allows for 
flexibility to address new information, standards and experience. For DGR, 
while the Joint Review Panel has before it an environmental assessment which 
must address each stage in the lifecycle of the project, the precautionary nature 
of environmental assessment suggests that the process is preliminary at best. At 
the same time, to compensate for the fact that the review needs to remain dy-
namic, the Panel is concurrently dealing with the licence application just to pre-
pare the site and to construct the repository. Further licensing reviews will deal 
with the operation, decommissioning and abandonment of the project at a time 
more proximate to those actual stages in the lifecycle of the Project. The Federal 
Court of Appeal in the Maclean Lake Project recognized that the nuclear licens-
ing tribunal needed the flexibility to undertake its review proximate to the li-
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censing activity and not as part of the environmental assessment process. In In-
ter-Church Uranium Committee Educational Co-operative v. Canada (Atomic 
Energy Control Board) [2005] 1 F.C.R.372 at par. 49 (Federal CA.), leave to 
appeal to the Supreme Court refused [2005]1S.C.R. xi the Appellants had noted 
several changes to the project over at least a decade including design changes, 
the discovery of new environmental threats from arsenic, a scientific study indi-
cating that radioactive contaminants can migrate over long distances in ground-
water faster than originally thought, a new regulatory climate with regard to 
water quality guidelines for arsenic and the addition of radionuclides from ura-
nium mills to the List of Toxic Substances in Schedule I of the Canadian Envi-
ronmental Protection Act 1999 S.C.1999 c .33:

“None of these changes transform the McClean Lake project into a new 
proposal. The Panel recognized that changes in science and technology 
would occur over the life of the project and acknowledged that it would be 
the Board’s responsibility to evaluate the effects of these developments in the 
context of its licensing responsibilities”.

The Federal Court of Appeal was therefore prepared to assign the respon-
sibility for matters which would involve the application of variable standards 
to future licensing proceedings rather than insist that these matters be more 
definitively included in the environmental assessment process.

appendix 1. the maps
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appendix 2

Key elements of 2004 agreement with local municipalities

Compensation through lump sum and annual payments for identifiable 
waste derived from an identifiable number of nuclear generation facilities;
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Property Value Protection Program. A property value protection plan to 
compensate property owners within the community for actual economic loss-
es suffered or that would be suffered as a result of the diminution of the fair 
market value of a property; Compensation claims are typically confirmed in 
writing by a qualified local realtor or appraiser;

Local Employment. Beyond just the day-to-day construction and opera-
tion jobs which by their nature are locally located and pre-existing jobs, new 
full- time employees hired for the waste management facility shall be local-
ly located.

“Safe” Exit Points for Proponent:
In the event that:
��DQ\�FRPSHWHQW�DXWKRULW\�GHQLHV�DXWKRUL]DWLRQ�WR�SURFHHG�ZLWK�WKH�SURM-

ect or imposes such onerous conditions that the project ceases to be feasible;
��WKH�ORFDO�FRPPXQLW\�FHDVHV�WR�FRRSHUDWH�LQ�VXSSRUW�RI�HQYLURQPHQWDO�DS-

provals and licensing applications to construct and operate the facility;
��%XVLQHVV�GHFLVLRQ�WKDW�SURMHFW�LVQ¶W�HFRQRPLF�
Milestones to evaluate whether community is exercising best efforts to co-

operate:
Specific dates may be included in the agreement representing milestones 

such as
1) approval of the environmental assessment;
2) approval of a licence to construct;
3) approval of a licence to operate.
Should any of the milestones not be achieved by the end of the year follow-

ing the year in which they are anticipated in the agreement, the annual pay-
ment due for that year and any year thereafter until the milestone is met, shall 
be held by the owner/operator in trust. Resolution of whether community is 
responsible for the failure to achieve the milestone. Absent agreement the is-
sue goes to arbitration.

Fees: Certainty around the fees for new waste forms, method of assessing 
local taxes and fees for building permits
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The german paTh Towards a final 
nuclear wasTe reposiTory

By Gunther Kühne 1

abstract
In Germany, the political and legal endeavours to explore and establish 

a final repository for nuclear waste have a long and tortuous history extend-
ing over decades. They relate to different sites and types of repositories. At-
tempts to site repositories mostly have been abortive the latest example being 
the Gorleben site for a high-level nuclear storage facility.

Germany presently is undertaking a new effort to embark on a site se-
lection procedure on the basis of the recently (2013) enacted Repository Site 
Selection Act (RSSA, Standortauswahlgesetz). The paper discusses the main 
features of this Act as well as some basic legal issues connected with the some-
what innovative approach to the procedural steps which have to be explored 
for many decades to come until a repository can be operative.

i. introduction: The four phases of german nuclear history 
and repository debate

After long and protracted passionate controversies within the public are-
na and among political decision-making bodies the Federal Republic of Ger-
many, in the wake of the Fukushima catastrophe in spring 2011, decided to 
abandon electricity production from nuclear fuels up to the end of 2022 2. To-

 1 Dr. iur. (University of Bochum, Germany, 1970), LL.M. (Columbia University, New York 
City, 1971); Emeritus Professor of Mining and Energy Law, Technical University of Clausthal; 
Germany, Honorary Professor of Law, University of Göttingen, Germany.

 2 13th Act to Amend the Atomic Energy Act of 31 July 2011 (Bundesgesetzblatt 2011 I, p. 
1704), entry into force: 6 August 2011. This Amendment not only reversed the extension of the 
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wards the end of that year the last operating nuclear reactor is scheduled to 
be shut down. By doing so Germany will be the only country with a highly de-
veloped and widely used nuclear infrastructure to forgo this option of energy 
generation. This policy shift was preceded by a tortuous and long-lasting con-
troversy over the attitude towards nuclear energy both within political circles 
and in public debate. All along these discussions the complex of nuclear waste 
disposal and, in particular, the exploration and installation of a final nuclear 
waste repository played a significant role. The history of German nuclear in-
dustry and of nuclear legislation including waste disposal and storage by now 
spans over more than half a century. It can be subdivided into four phases: the 
euphoric, the critical, the controversial-combative and the rejecting phases:

- The nuclear age began in the 1950s with euphoric perspectives sym-
bolized by the “Atomium” at the 1958 Brussels World Exhibition. This initial 
phase lasted until the mid-70s. It was characterized by an optimistic outlook 
for the use of nuclear energy and its almost limitless potential. It was the pe-
riod of rapid expansion of nuclear facilities. Problems of nuclear waste dis-
posal only played a minor role in the development of nuclear power during 
the 1950s and 1960s. Apart from some experimental tests with nuclear waste 
storage there was general trust in the solvability of the disposal problem. It is 
therefore not surprising that the German Atomic Energy Act (AEA) of 1959  3 
did not address the issues of nuclear waste disposal and storage.

- It was during the 1970s when the critical phase of nuclear industrial 
development began. It was the era of the environmental movement gaining 
ground mainly in the industrialized countries. At that time one of the main 
concerns was the issue of waste disposal in general, which, as a side effect, al-
so sharpened the awareness of the nuclear waste disposal problem. Thus, in 
1976, the 4th Amendment to the Atomic Energy Act  4 introduced provisions 
(sect. 9a, 9b) on the recycling of radioactive residual materials and on the dis-
posal of nuclear waste, on the licensing procedure for final nuclear reposito-
ries and on the installation and licensing of interim storage facilities. This was 
also the period when two installations concerning the later segments of the 
nuclear fuel cycle reached their planning and initial construction and explora-
tion stage: the Wackersdorf reprocessing plant and the exploratory salt mine 
in Gorleben for the storage of high-level radioactive waste.

- The critical phase became even more critical after the almost-catastro-
phe at the Three Mile Island reactor in March 1979. But it took until 26 April 
1986, when the Chernobyl nuclear reactor suffered a meltdown, to convert the 
critical phase into the controversial-combative phase. Soon after the Cher-

operating lifetime of the 17 German nuclear power plants which had been established only on 8 
December 2010 (see Nuclear Law Bulletin No. 86, p. 76) but it put an end to electricity generation 
by nuclear power at a date which is even earlier than that provided for in the phase-out legislation 
of 2002, see Nuclear Law Bulletin No. 69, p. 76.

 3 Bundesgesetzblatt 1959 I p. 814.
 4 Bundesgesetzblatt 1976 I p. 2573.
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nobyl catastrophe Germany started to be divided into camps of anti- and pro-
nuclear energy political decision-makers. The pro-nuclear Federal Govern-
ment was confronted with several anti-nuclear State Governments which tried 
to sabotage the continuing operation of reactors under their respective admin-
istrative supervision. This administrative and judicial “war of attrition” spilt 
over to the projects for nuclear waste disposal one of the reasons being that 
operation licenses for nuclear reactors were conditioned on the availability of 
waste disposal facilities within a given time frame. In addition and partly as 
a result of that attrition, during that period, important nuclear projects were 
abandoned due to lack of coordinated political will: the Wackersdorf repro-
cessing plant in 1989 and the Fast Breeder in Kalkar in 1991.

- The confrontational period of attrition lasted until the late 1990s. In 
autumn 1998 the red-green coalition was voted into office and immediate-
ly embarked on an anti-nuclear course. This was the beginning of the rejec-
tion phase of German nuclear policy and legislation. The early key event of 
this period was the legislative phase-out of nuclear power until the 2020s 5. As 
to waste disposal the Government in 2000 ordered a moratorium suspending 
the further underground exploration of the Gorleben salt dome until 2010. 
During these ten years no progress was made concerning the exploration of a 
site for a nuclear waste repository relating to high-level radioactive substanc-
es. After expiry of the moratorium in 2010, the then acting conservative-liber-
al Government resumed the exploration of the salt dome. However, after the 
Fukushima disaster in 2011 and the all-party agreement to abandon nuclear 
power, a broad consensus was reached that the site selection and exploration 
procedure should start all over again – the corresponding statute, to be dealt 
with more in detail later, was voted into law by Parliament in 2013 6.

ii. The status of the different repository sites
The German history of final nuclear waste storage so far has produced 

four sites which represent very different political backgrounds and scenarios: 
Asse II, Morsleben, Konrad, Gorleben.

1. Asse II and Morsleben

Both sites have no longer a bearing on the future course of Germany’s nu-
clear waste storage policy. This, however, does not mean that they do not pose 

 5 Act on the Phase-out of Nuclear Power (Bundesgesetzblatt 2002 I, p. 1351 [Nuclear Law 
Bulletin No. 69, 76]); the Act is discussed by A. Vorwerk, The 2002 Amendment to the German 
Atomic Energy Act Concerning the Phase-out of Nuclear Power, Nuclear Law Bulletin No. 69 
(2002/1), pp. 7-14.

 6 See below Sect. V. The four phases are discussed by G. Kühne, Entwicklungslinien des At-
omrechts – Fünzig Jahre deutsches Atomgesetz, in: N. Pelzer (ed.), Europäisches Atomhaftung-
srecht im Umbruch (European Nuclear Liability Law in a Process of Change), 2010, pp. 31-39.
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technical or legal problems. Just the contrary is true. Both facilities were in-
stalled in decommissioned salt mines.

- Between 1967 and 1978 about 125.700 barrels with low- and medium lev-
el radioactive waste were stored within the decommissioned salt mine Asse II 
for experimental and research purposes. In 1978 the facility was closed. The le-
gal regime under which storage had taken place was basically mining law. Dur-
ing recent decades the underground caverns were affected by steady leach in-
flows that, in part, were radioactively contaminated. That is mainly responsible 
for the fact that in 2010 the salt mine was subjected to a nuclear rather than 
a mining law regime 7. Under it the facility is presently prepared for final clo-
sure to be licensed through project approval proceedings (Planfeststellungs-
verfahren) which guarantee extensive public participation 8. One of the main is-
sues to be addressed and solved is the retrievability of the waste barrels.

- The decommissioned salt mine at Morsleben served as the nuclear waste 
repository of the German Democratic Republic (GDR) up to 3 October 1990. 
From 1990 to 1998 it was the only German operational repository and gov-
erned by a transitory regime of mining and nuclear law as part of German 
legal reunification. In 1998, the Intermediate Administrative Court of Mag-
deburg (OVG Magdeburg) 9 blocked further storage due to instability of the 
overburden. As a result of the insufficient barriers discovered in the overbur-
den the site requires a remediation. The facility is presently prepared for proj-
ect approval proceedings (Planfeststellungsverfahren) in order to give green 
light for the final closure.

2. Konrad

The iron ore mine of Konrad in the town of Salzgitter was decommissioned 
in the early 1970s. Between 1975 and 1982 it was explored for the purpose of 
ascertaining its suitability for a final repository for low- and medium-level nu-
clear waste. The exploration ended positively in 1982. In that same year proj-
ect approval proceedings were launched with a positive administrative deci-
sion in 2002. The ensuing sequence of judicial proceedings finally resulted 
in a number of decisions by the highest administrative court, the Federal Su-
preme Administrative Court (Bundesverwaltungsgericht, BVerwG) upholding 
the administrative approval of the project 10. The approved plan is now being 

 7 10th Amendment to the Atomic Energy Act (Bundesgesetzblatt 2009 I, p. 556). For a 
discussion of the Asse II problems see H. Näser, The Decommissioning of Asse II – Burden of the 
Past in the Federal Republic of Germany, Nuclear Law Bulletin No. 83 (2009/1), pp. 59-75.

 8 Act on Expediting the Retrieval of Radioactive Waste from and the Decommissioning of 
the Asse II Mine (Schachtanlage Asse II) (Bundesgesetzblatt 2013 I, p. 921).

 9 Decision of 25 September 1998, in: Neue Zeitschrift für Verwaltungsrecht (NVwZ) 1999, 
p. 93-94.

 10 For a discussion of legal problems and court decisions pertaining to Konrad see: G. Küh-
ne, Judicial Progress in Germany’s Nuclear Waste Disposal Policy – The Kondrad Repository 
Decisions of 26 March 2007, Nuclear Law Bulletin No. 80 (2007/2), pp. 9-19.
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executed and the iron ore mine is converted into the repository. This will not 
go into operation before 2022.

3. Gorleben

Among the different sites for storing nuclear waste Gorleben certainly was 
the most controversial one. Following a recommendation issued by a govern-
mental commission in Lower Saxony it was selected in 1977 as the site for the 
final high-level nuclear waste repository. This decision was taken in view of 
research data showing a superior suitability of salt formations as compared 
to granite and clay formations. Up to 2000 when the moratorium began two 
shafts at a depth of 933 and 840 meters were sunk involving overall explora-
tion costs of almost 1.6 bill. Euro. The results of the exploratory works so far do 
not supply indications that Gorleben is unsuitable. Nonetheless, in 2000 the 
then new red-green coalition Government had set up a commission charged 
with the assignment to develop criteria for a new site selection. At that time 
the findings of the commission, issued in 2002, were put to the shelves 11. The 
stalemate ended in 2011, when, after the Fukushima disaster, an all party con-
sensus on abandoning nuclear power emerged. As a side effect of this devel-
opment the new approach to the final nuclear repository issue was agreed up-
on: the restart of selecting a new suitable site. The remaining stumbling block 
was the role of the Gorleben site within the new selection process: exclusion of 
inclusion? In 2013, in connection with the passing of the new Repository Site 
Selection Act 12, the Federal Government and the State Government of Low-
er Saxony agreed that Gorleben should stay in the race like other sites to be 
explored and treated in the same way as other potential sites and be subject 
to the same criteria and requirements. In particular, the Gorleben Salt Dome 
should not be granted preferential status by using it as a reference site (sect. 
29 RSSA). In July 2014 both Governments agreed on a concept to keep the 
Gorleben site technically open as a possible future repository option.

iii. principal reasons and considerations for restarting the  
    site selection procedure

During the late 1970s the growing anti-nuclear movement also turned 
against the envisaged repository sites, in particular Gorleben, mainly for 
two reasons: doubts as to the suitability of the site for nuclear storage and 
its (mis-)use as a lever to sabotage the continuing operation of nuclear pow-
er plants for non-availability of waste disposal facilities. Suitability doubts ap-
peared to become more plausible when, during the 90s, the Asse II salt mine 

 11 Final Report (Abschlussbericht) of the Working Group Selection Procedure for Final Re-
pository Sites (Arbeitskreis Auswahlverfahren Endlagerstandorte), published in December 2002.

 12 See in detail under V.
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was increasingly affected by considerable leach inflows. This argument, how-
ever, disregards the difference between an abandoned salt mine (Asse) on the 
one hand and an undisturbed salt dome on the other. Towards the end of the 
1990s resistance against the Gorleben site changed its object. It concerned the 
decision-making process back in the 1970s. The Gorleben site came under at-
tack for not having been selected as “the best available site” in an open and 
transparent procedure. Already in 2002 the “Working Group Selection Proce-
dure for Final Repository Sites” had published a report that proposed a new 
selection process that would be unbiased, transparent and relate to all host 
rock formations 13. This proposal did not bear fruits at that time. Over the last 
years additional criticism was leveled against Gorleben: The selection of this 
site and the concentration on salt formations were suspected of having been 
caused by undue influence from the Federal Government under Chancellor 
Kohl upon the selection commission. These accusations led to a committee of 
inquiry on the federal level (Bundestag). The investigations were inconclusive 
insofar as they resulted in opposing majority and minority reports after three 
years of deliberations 14.

The Fukushima disaster not only resulted in an all-party agreement on 
abandoning nuclear power as a source of electricity, but also brought about 
a new beginning for the nuclear repository issue. Towards the end of 2011 a 
cross-party paper on “The safe disposal of heat-generating radioactive waste 
in Germany” served as basis for political negotiations 15. On that basis and af-
ter protracted dealings among the different political camps the Standortaus-
wahlgesetz [Repository Site Selection Act (RSSA]) was passed in July 2013. It 
reorganizes the procedure for selecting a site for a nuclear waste repository.

iV. The Traditional legal framework for the exploration  
   and installation of a final nuclear repository

Under sect. 9a para. 3 sent. 2 Atomic Energy Act (AEA) the Federation 
shall establish installations for the safekeeping and disposal of radioactive 
waste. In 1976, when this portion of the AEA was written into law, the leg-
islature deliberately vested the disposal obligation in the Federation, i.e. the 
State, and not in the operators of nuclear power plants because of the secular 
and extreme long-term nature of the problem. At the beginning of the 1990s 
the then conservative-liberal Coalition Government pursued plans to privatize 
the waste disposal issue. But these ideas never matured into law. The draw-
back of the state-oriented solution was that the State does not have the ex-
pertise to adequately fulfill its obligation. For that reason, from the very be-

 13 See II.3 and n. 10.
 14� 6HH�WKH�)LQDO�5HSRUW� LQ��2I¿FLDO�'RFXPHQW�RI�WKH�%XQGHVWDJ��%XQGHVWDJV�'UXFNVDFKH��

17/13700 of 23 May 2013.
 15 See G. Hennenhöfer, Standortauswahlverfahren und Endlagergenehmigung nach dem 

Standortauswahlgesetz, in: Festschrift (Liber Amicorum) für Klaus-Peter Dolde, 2014, p. 209.



379

7KH�JHUPDQ�SDWK�WRZDUGV�D�¿QDO�QXFOHDU�ZDVWH�UHSRVLWRU\

ginning, the statute provided for getting third parties involved. This may be 
realized in two alternatives: the State may involve a third party as “Verwal-
tungshelfer” (administrative helper) (sect. 9a para. 3 sent. 2 AEA) or by en-
trustment (Beleihung) which means a partial transfer of responsibility (sec. 9a 
para. 3 sent. 3 AEA) to the third party. Since the 1970s the “Deutsche Gesell-
schaft zum Bau und Betrieb von Endlagern für Abfallstoffe mbH (DBE)“ has 
fulfilled the position of a „Verwaltungshelfer“. One link within the chain of de-
cisions on the way to a repository traditionally was unregulated: the site selec-
tion. As in the case of Gorleben, the site to be explored was selected according 
to criteria and procedures determined by intragovernmental expert commis-
sions and decisionmakers.

After selection of the site surface and underground exploration activities 
ensued. The pertinent legal procedures are not part of nuclear law because 
they do not yet involve radioactive risks. Surface exploration activities, to the 
extent they constitute an impact on the environment, e.g. stubbing of trees, 
have to comply with the relevant requirements and procedures under envi-
ronmental law.

Underground exploratory activities are subject to mining law, i.e. the Fed-
eral Mining Act (Bundesberggesetz, BBergG) of 1980/1982 16. Sect. 126 para. 3 
BBergG relates to the installation and operation of facilities for the final stor-
age of radioactive waste. The thrust of this provision is to determine the appli-
cability of a number of essential provisions that govern mining activities. This 
holds true especially for those sections that deal with licensing procedures 
for mining activities (operations plan procedure, Betriebsplanzulassungsver-
fahren, sect. 50 ss. BBergG). The exploration activities are directly governed 
by mining law, since sub-surface exploratory operations by nature represent a 
mining character to the extent they involve an extraction of minerals.

Should the exploration phase lead to a positive result (suitability of the 
site) the installation phase may follow. The installation of a final repository re-
quires a special kind of license (project approval, Planfeststellungsverfahren), 
sect. 9b para. 1 AEA – a licensing procedure that is both characterized by ex-
tensive public participation and an all-embracing examination of all nuclear 
and non-nuclear effects of the project. The installation of a final repository al-
so requires an Environmental Impact Assessment (EIA) (Umweltverträglich-
keitsprüfung, UVP) under nuclear law (No. 11.2 Annex 1 to the Environmental 
Impact Assessment Statute [Gesetz über die Umweltverträglichkeitsprüfung, 
UVPG]) as well as under mining law (sect. 1 No. 7 of the Ordinance on the En-
vironmental Impact Assessment of Mining Projects [UVP-V Bergbau]). In or-
der to avoid duplication of assessments sect. 57b para. 3 sent. 2 BBergG stip-
ulates that in such a situation the EIA under nuclear law shall have priority. 
Accordingly, no mining law EIA applies. Until 2014 exploration activities were 

 16 Bundesgesetzblatt 1980 I, p. 1310; for an overview of German mining law see G. Kühne/
F.J. Trelease, The New West German Mining Law, Land and Water Law Review 19 (1984), pp. 
371-394.
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not subjected to an EIA requirement. This was changed when the new Reposi-
tory Site Selection Act (RSSA) to be discussed in the following chapter entered 
into force on 1 January 2014 17.

V. The new repository site selection act (rssa) 
(standortauswahlgesetz) 2013 –main features and issues–

1. Principal Objective

The RSSA of 23 July 2013 18 has as its principal objective the enactment 
of a procedure for a new search of a final nuclear repository in compliance 
with the Federation’s corresponding statutory obligation under sect. 9a pa-
ra. 3 sent. 1 AEA. At the same time the new legislation aims at eliminating re-
al or alleged deficits of the old procedure which played a prominent role in 
the longstanding public debate on the nuclear waste disposal issue, thereby 
pacifying the often heated public discussion. The site selection procedure is 
to be of a comparative nature and aimed at ensuring the best possible safety 
for a period of one million years (sect. 1 para. 1 sent. 1 RSSA). Another impor-
tant objective is the idea to replace the often bitter and controversial dispute 
that lasted for decades by a procedure that builds on a national consensus 
among the Federation and the States, the state authority and society, as well 
as among citizens. The procedure is shaped in a way that encompasses sever-
al stages: A preparatory stage (Commission Storage High-Level Radioactive 
Waste, “Kommission Lagerung hoch-radioaktiver Abfälle”) (2.), and the Site 
Selection Procedure proper (3.). These stages, for their part, are subdivided 
into a number of sub-stages to be dealt with later.

2. The Preparatory “Commission Storage High-Level Radioactive 
Waste” and Basic Institutional Features

Under the RSSA the site selection procedure is preceded by an investiga-
tion and research phase to be organized by the “Commission Storage High-

 17 See sect. 18 para. 4 sent. 2 RSSA.
 18 Bundesgesetzblatt 2013 I, p. 2553; the parliamentary history can be found in the Bund-

estags-Drucksachen 17/13471, 17/14181. For an overview in English see Nuclear Law Bulletin 
No. 92 (2013/2), pp. 103-105. As to literature in German see (alphabetical order): O. Däuper/A. 
von Bernstorff, Gesetz zur Suche und Auswahl eines Standortes für die Endlagerung radioakti-
ver Abfälle in: Zeitschrift für Umweltrecht (ZUR) 2014, pp. 24-32; G. Hennenhöfer, supra n. 14; 
U. Feldmann, Das Standortauswahlgesetz oder „Des Kaisers neue Kleider“, in: Atomwirtschaft 
(atw) 58 (2013), pp. 543-544; B. Keienburg, Verfassungs- und europarechtliche Fragen hinsich-
tlich der Standortauswahl eines Endlagers für hochradioaktive Abfälle, in: Neue Zeitschrift für 
Verwaltungsrecht (NVwZ) 2014, p. 1133-1139; H. Posser, Zur Endlagerung radioaktiven Abfalls 
in Deutschland, in: Festschrift (Liber Amicorum) für Klaus-Peter Dolde, 2014, pp. 251-287; U. 
Smeddinck, Elemente des Standortauswahlgesetzes zur Entsorgung radioaktiver Abfälle – Vorge-
schichte, Zuschnitt und Regelungskomplexe, in: Deutsches Verwaltungsblatt (DVBl.) 2014, pp. 
408-416.
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Level Radioactive Waste”. This Commission is composed of 33 personalities 
coming mainly from the fields of politics, business, academia and other rele-
vant sectors of society. It has begun its work in summer 2014. The Commis-
sion will have, up to 31 December 2015 (possible extension: 30 June 2016), to 
submit a report to the two chambers of Parliament (Bundestag und Bundes-
rat) and to the Federal Government (Bundesregierung) on the relevant funda-
mental issues and their assessment relating to the site selection process (sect. 
3 para. 5 RSSA). The mandate of the Commission is also to formulate the ba-
sis for decision-making and to supply recommendations for action to be taken 
by the Bundestag and Bundesrat.

As to the substance of its terms of reference the Commission shall work 
out proposals

- on evaluating and answering the question whether, instead of an imme-
diate final disposal of high-level nuclear waste in deep geological formations, 
other options of disposal should be explored with the consequence of these 
wastes being stored in intermediate surface storage facilities,

- for making decisions (general safety requirements for the storage of 
high-level radioactive waste, exclusion criteria and minimum requirements as 
to geological formations, host-formation-specific exclusion and selection cri-
teria for clay, crystalline, methods of weighing certain criteria, methodologi-
cal aspects for preliminary safety investigations),

- on requirements for how to organize the site selection procedure and the 
examination of alternatives,

- on requirements for public participation 19.
In addition, the Commission shall discuss pertinent political and techni-

cal problems and issue recommendations on how to deal with decisions taken 
in the past. Finally, it is held to include in its deliberations experiences made 
abroad.

The RSSA, in order to fulfil the task of the Commission as well as that of 
the ensuing implementation phases, has developed a new institutional and 
procedural design:

In conformity with the legislative intention to base the exploration and in-
stallation on the foundation of a broad societal consensus the RSSA provides 
for additional administrative infrastructure. In keeping with the state charac-
ter of the exploration of a nuclear waste repository the function of project de-
veloper is vested in the “Federal Office for Radiation Protection” (Bundesamt 
für Strahlenschutz). It is the initiator of the whole project. Its functions, i.a., are:

- to elaborate proposals for selecting site regions and site to be explored,
- to find and ascertain site-related exploration programs and criteria,
- to carry out surface and underground exploration of candidate sites,
- to propose a repository site 20.

 19 See the catalogue in sect. 4 para. 2 RSSA.
 20 See sect. 6 RSSA.
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As a state supervisory office the RSSA has created the “Federal Office for 
Nuclear Waste Disposal” (Bundesamt für kerntechnische Entsorgung). It will 
have to define exploration programs and site-related test criteria and work out 
proposals for sitting decisions. Another important function is to raise finan-
cial contributions to cover the costs incurred by the “Federal Office for Nucle-
ar Waste Disposal” and by the project developer 21.

One essential element of the agenda of the “Federal Office for Nucle-
ar Waste Disposal” will be to manage the very extensive public participation 
tools. This is the result of the bitter confrontation that poisoned the dispute 
about Gorleben over decades but also of the more recent experience with oth-
er infrastructural mega projects such as the project for a new central railway 
station in Stuttgart. These procedures were criticized mainly because – in the 
eyes of many observers – public participation was “too little too late” 22.

Public participation – to be managed jointly by the Federal Office for Ra-
diation Protection and the Federal Office for Nuclear Waste Disposal – will 
begin at a very early stage and continue through the entire site selection pro-
cedure. It is to be implemented through various tools such as civic meetings, 
civic dialogues, the internet and other suitable media. Sect. 10 of the RSSA 
that deals with civic meetings (Bürgerversammlung) is particularly detailed 
as to the organization of the meetings, to convocation deadlines, to announce-
ment formalities and to the documentation of the results of civic meetings.

In substance, public participation aims at enabling citizens to take a posi-
tion with regard to the key proposals that are relevant for progress of the proj-
ect, in particular to the proposals relating to the envisaged site regions, to the 
selection of sites that are candidates for surface exploration, to exploration 
programmes and test criteria, to underground site explorations and to the fi-
nal site selection.

Finally, sect. 8 RSSA provides that, once the “Commission Storage High-
Level Radioactive Waste” will have finished its work and its final report will 
have been evaluated, the Federal Ministry for Environmental Affairs shall es-
tablish a pluralistically composed national accompanying committee (gesell-
schaftliches nationales Begleitgremium). Its function is to accompany the pro-
cess of site selection in a way that is oriented towards promoting the public 
welfare. Its members will have access to all relevant files and materials that 
are in the hands of the Federal Office for Nuclear Waste Disposal and the proj-
ect developer.

Like no other provision of the RSSA, Sect. 8 reveals the traces of the bitter 
societal controversies about nuclear energy in general and nuclear waste dis-
posal in particular. The legislature wanted to set up institutions that are able 
to create a climate of societal acceptance for a nuclear repository. A very dif-
ferent question is whether these legislative endeavours are realistic in light of 

 21 See sect. 7 and sect. 23 ss. RSSA.
 22 See sect. 9, 10 RSSA.
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psychological experience to the effect that those individuals that are directly 
affected by unwanted state decisions will submit to such decisions.

3. The Site Selection Procedure

The site selection procedure that follows the termination of the “Commis-
sion Storage High-Level Radioactive Waste” deliberations comes about in sev-
eral phases. One of the specific characteristics of this procedure is the deter-
mination of certain key results by legislative act (statute). Its rationale is to 
make these findings binding upon later stages of the procedure and thereby 
keep them out of future controversies. Consequently, the site selection proce-
dure only begins after the Bundestag (Parliament) will have voted into law the 
exclusionary criteria, the minimum requirements, the balancing criteria and 
other decision-making bases recommended by the Commission (sect. 4 para. 
5 RSSA). After this will have happened the “Federal Office for Radiation Pro-
tection” as the responsible project developer comes to the forefront. The fol-
lowing stages of the selection process essentially see the project developer and 
the “Federal Office for Nuclear Waste Disposal” in a bilateral cooperative rela-
tionship. The next steps are the following:

- The project developer, in light of the requirements under sect. 4 para. 5 and 
other public interests, shall define site regions. Following a falsification meth-
odology, at first those regions have to be eliminated which do not meet the safe-
ty requirements and fulfill unfavourable geological, hydrological and planning 
criteria that preclude them from further consideration (sect. 13 para. 1 RSSA).

- As a next step the project developer shall elaborate proposals for surface 
exploration of those sites that are under consideration. Here again project de-
veloper and the Federal Office for Nuclear Waste Disposal are involved in a bi-
lateral decision-making process. At the end it is again vested in the Bundestag 
to decide on the sites to be eliminated and on those that shall undergo surface 
exploration (sect. 14 para. 2 sent. 5 RSSA).

- Once the sites to be explored are designated by law, the project develop-
er is under an obligation to elaborate site-specific exploration programs and 
test criteria for the selected sites in consideration of the requirements and cri-
teria determined before by the Bundestag as laid down in sect. 4 para. 5 RSSA. 
The Federal Office then will take the final decision (sect. 15 para. 1, 2 RSSA).

- This is to be followed by surface exploration to be carried out by the proj-
ect developer on the basis of the exploration programs. The results will then 
be evaluated according to the site-specific test criteria and with regard to envi-
ronmental acceptability and to other effects of a final repository mine. Build-
ing on these findings the proposal for an adequate selection of host formations 
and further exploration activities including exploration programs will have to 
be worked out (sect. 16 para. 1, 2 RSSA).

- This procedure is followed by the selection process for the underground 
exploration. The selected sites will again be determined by federal statute. Un-
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derground exploration itself will take place on the basis of a thorough geologi-
cal exploration program and of site-related test criteria. It will also include an 
environmental impact assessment (sects. 17, 18 RSSA).

- After completion of the safety investigations and after weighing all pri-
vate and public interests as well as the results of public participation the “Fed-
eral Office for Nuclear Waste Disposal” will propose a repository site on a 
comparative basis. The proposal must justify the expectation that all precau-
tionary measures as required by the state of science and technology against 
damage arising from the installation, the operation and decommissioning of 
the final repository have been taken and that the proposal is in conformity 
with all statutory requirements under public law. The decision on the reposi-
tory site will again be determined by federal statute. It will be binding for the 
ensuing licensing procedure (sects. 19, 20 RSSA).

- This licensing procedure on the basis of sect. 9b para. 1a AEA is the last 
stage of the long chain of state decisions up to the administrative clearance 
for the establishment of a final repository. Under the old system it used to be 
the centre of the administrative admission procedure. It was fraught with all 
the environmental issues that now have been distributed over the long line 
of stages within the site selection procedure. With the complicated site selec-
tion and environmental problems now having been advanced to separate ear-
lier procedures, the licensing stage which used to be a voluminous planning 
mechanism (project approval procedure, Planfeststellungverfahren) is now 
reduced to a normal licensing procedure.

4. Financial Aspects

The restart of the site selection process will undoubtedly require huge ad-
ditional financial resources. The explanatory part of RSSA Draft of 14 May 
2013 23 estimated the overall costs for the entire site selection procedure at 2 
bill. EUR which, judging from experience, will be only a fraction of the final 
amount. The RSSA follows the rule of “polluter pays” generally accepted un-
der environmental law. This means that the costs of the implementation of the 
site selection procedure will be apportioned among holders of licenses under 
the Atomic Energy Act to the extent that radioactive waste is produced which 
would require disposal in a final repository under sect. 9a para. 3 AEA, i.e. in a 
repository of the type to be initiated by the new site selection procedure (sect. 
21 RSSA) (system of apportioned fees [Umlagen]).

5. Time Frame

Without any doubt the restart of the selection process will lead to a very 
substantial delay of the availability of a final nuclear waste repository. Given 

 23 See Bundestags-Drucksache 17/13471 (explanatory observations), p. 17
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the legal situation that the Federal Republic is under a statutory obligation to 
provide a final repository (sect. 9a para. 3 AtG) and in view of the limitations 
and risks connected to the interim surface storage of nuclear waste the legis-
lature had to find a reasonable schedule also from a time perspective. This is 
why the RSSA itself determines deadlines for certain stages of the site selec-
tion procedure:

- Under sect. 3 para. 5 RSSA the “Commission Storage High-Level Radio-
active Waste” is due to adopt its final report on the site selection procedure 
requirements and criteria by the end of 2015. This deadline may be extended 
once for 6 months. In practice this means that the report will not be out be-
fore mid-2016.

- According to sect. 17 para. 5 RSSA the legislative designation of sites to 
be selected for underground exploration (sect. 17 para. 2 sent. 5 RSSA) shall 
take place until the end of 2023.

- The site selection procedure is scheduled to close until the year 2031 
(sect. 1 para. 3 RSSA).

There is already an ongoing debate on whether this timetable is realistic. 
There are predictions that the search for the best available repository site will 
need another two decades because research in host formations other than salt, 
e.g. in clay and granite, is said to considerably lag behind other countries as, 
e.g., Switzerland. This would mean that a site fulfilling the required qualifica-
tions will be designated no earlier than after 2050 24.

- The next stage then will be the installation of the repository. From expe-
rience gathered during the Gorleben exploratory activities one can easily de-
rive a time horizon of 25 – 30 years. This would mean that under a realistic 
perspective – delays for legal action, e.g., should also be taken into account – 
a final nuclear repository for high-level radioactive waste could not be opera-
tive before the year 2080 25.

6. Legal Issues

The RSSA, partly because of its innovative character and design, poses a 
significant number of legal issues. Within this paper, only a small number of 
complexes can be discussed in a cursory way.

As a general characterization one can summarize that the RSSA, in sev-
eral of its conceptual elements, treads new paths which deviate from classical 
procedures to install industrial facilities. Among the new legal elements and 
problem areas are: The shifting of decision-making from the Executive to the 
Legislature (a]), the diminution of the right to judicial relief (b]), the standard 
of best available safety (c]) and financial aspects (d]).

 24 According to the Minister for Environmental Affairs of the State of Lower Saxony, Stefan 
:HQ]HO��WKH�VHDUFK�PD\�WDNH�DQRWKHU���±���GHFDGHV��7KH�GHFLVLRQ�IRU�D�¿QDO�UHSRVLWRU\�VLWH�ZRXOG�WKHQ�
be taken between 2050 and 2070, see Frankfurter Allgemeine Zeitung of 4 September 2014, p. 7.

 25 See VDI (Verein Deutscher Ingenieure) nachrichten of 18 July (No. 29/30), p. 15.
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a) The Shifting of Decision-making from the Executive to the 
Legislature

One of the most striking characteristics of the RSSA is the shifting of key 
decisions from the executive branch (administrative authorities) to the Leg-
islature. Thus, the exclusionary criteria, the minimum requirements, the bal-
ancing criteria and other decision-making bases (sect. 4 para. 5 RSSA), the 
decision on the sites to be eliminated and those to be earmarked for surface 
exploration (sect. 14 para. 2 sent. 5 RSSA), the decision on the sites to be se-
lected and designated for underground exploration (sect. 17 para. 2 sent. 5 
RSSA) and the final decision on establishing a repository site (sect. 20 para. 2 
sent. 1 RSSA) will be determined by federal statute. Due to the binding effect 
of this decision on the subsequent licensing procedure for the installation, the 
operation and the decommissioning of the repository facility, this segment of 
the line of decisions leading up to the establishment of the repository is shield-
ed from judicial review. Under the normal doctrine of separation of powers 
as enshrined in Art. 20 para. 2 sent. 2 of the German Constitution (Grund-
gesetz, Basic Law) it is the legislature that defines the prerequisites for ad-
ministrative implementation and interference with individual legal spheres in 
a given instance. Consequently, self-executing legislative determination and 
implementation of state policies affecting individual rights as a rule would vi-
olate the principle of separation of powers. The Federal Constitutional Court 
(Bundesverfassungsgericht, BVerfG) accordingly required certain conditions 
for such selfexecuting legislation when deciding a case in 1996 that involved 
a statute ordering the construction of a railway line in former East Germany 
(Südumfahrung Stendal). The Court reiterated the principle of separation of 
powers but held that “legislative planning” is constitutional if valid reasons 
support this action in the given case. It argued in the case at hand that such 
valid reasons had to be seen in the legislative intention to speed up the process 
of economic reconstruction of East Germany after its reunification with West 
Germany 26. There is a legal controversy in Germany over whether the Consti-
tutional Court decision of 1996 also supports the solution found in the RSSA 27. 
The authors of the RSSA invoke an additional reason in favour of the constitu-
tionality of the alternative adopted by the RSSA: its superior democratic legit-
imacy and consensus-building capacity especially in the field of nuclear waste 
disposal which has divided the public for decades 28. Indeed, it seems that the 
Constitutional Court’s reasoning in the 1996 case is at least of equal persua-
siveness in the repository situation. The importance of the issue even by far 

 26 See Decision of the Federal Constitutional Court (Bundesverfassungsgericht, BVerfG) of 
17 July 1996, BVerfGE 95, 1 (17).

 27 In favour of “valid reasons”: M. Burgi, Strukturen und Verfahren der Endlagerstandort-
suche, in: 14. Deutsches Atomrechtssymposium, 2013, p. 258 (274 ss.); criticism from H. Posser, 
supra n. 17, p. 275 s.; B. Keienburg, supra n. 17, p. 1135.

 28 See Bundestags-Drucksache 17/13471, p. 29 s.
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exceeds the situation in the 1996 decision (railway track). One has to also bear 
in mind that the repository issue involves potential interference with individ-
ual rights (health, life) for an extremely long period. It appears appropriate to 
attach such an important issue and its legal foundation exclusively to the hold-
er of supreme democratic responsibility, the legislator.

b) The Diminution of the Right to Judicial Relief

To vest a decision-making competence in the legislature inevitably has the 
consequence that judicial relief of individual persons affected by legislative ac-
tion is diminished: The avenues of judicial relief that apply against adminis-
trative action under the all-embracing guarantee of access to the courts (art. 
19 para. 4 Basic Law) do not apply in case of legislative action. In this respect 
only the constitutional complaint (Verfassungsbeschwerde, art. 93 para. 1 No. 
4a Basic Law) is available. But this remedy has two drawbacks: There is no 
guarantee that the Constitutional Court will accept the complaint and, sec-
ondly, it will only deal with alleged violations of the Constitution and not with 
infringements on statutory law.

In the case of planning decisions taken by the legislature in a statutory 
form an additional aspect comes into play: The implementation of planning 
decisions normally is accompanied by impacts on individual persons’ prop-
erty, mostly in the form of expropriation. Under Art. 14 para. 3 sent. 1 Basic 
Law an expropriation is only permitted for the purpose of furthering the pub-
lic welfare. The legislature may already in the pertinent statutory instrument 
determine that a certain project serves the public welfare and, thereby, attri-
bute to that project what is called an “anticipated exproprietory effect” (en-
teignungsrechtliche Vorwirkung). This legislative determination will, howev-
er, satisfy the constitutional requirements of Art. 14 para. 3 Basic Law only if 
it is clearly stated in the statute itself. In the explanatory notes to the RSSA the 
legislature has clearly stated that its decisions within the site selection proce-
dure shall have such an anticipated exproprietory effect 29. Accordingly, sect. 
12 para. 2 sent. 4 RSSA extends the corresponding statutory basis already in 
place under sect. 9d para. 2 AtG for underground exploration to the site se-
lection decisions under the RSSA. It therefore appears that from the perspec-
tive of art. 14 para. 3 of the Constitution the RSSA withstands the test of con-
stitutionality 30. This view, however, is not uncontested in legal literature. On 
a broader scale, one can find an argument that multiple and comparative ex-
ploration activities for selecting the site generally do not meet the standard of 
public welfare since, by necessity, such activities may result in the unsuitabil-
ity of the site and, thus, run the risk of its disqualification 31. But, more justi-

 29 See Bundestags-Drucksache 17/13471, p. 26 (concerning sect. 14 para. 3 RSSA), p. 27 
(concerning sect. 17 para. 3 RSSA), p. 29 (concerning sect. 19 para. 2 RSSA).

 30 In this direction H. Posser, supra n. 17, p. 275.
 31 This argument is put forward by B. Keienburg, supra n. 17, p. 1137.
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fiably, one could argue that exploration on a comparative basis may improve 
the assessment process leading to the final choice and, thereby, contribute to 
the public welfare.

Moreover, vesting decision-making power in the legislator, is likely to col-
lide with European law: Under No. 11.2 of Annex 1 of the “Environmental 
Impact Assessment Act” (Gesetz über die Umweltverträglichkeitsprüfung, 
UVPG) 32 a final nuclear waste repository is a facility subject to an environ-
mental impact assessment (EIA). The concept as designed by the RSSA re-
quires two EIAs: one within the RSSA site selection procedure (sect. 18 para. 
4 sent. 2 RSSA) and the other as part of the licensing procedure under sect. 
9b para. 2 sent. 3 AEA), which may be limited to additional or different envi-
ronmental impacts from those already assessed during the RSSA procedure. 
In any way, the EIA within the RSSA procedure will be integrated into the leg-
islative site decision under sect. 20 para. 2 RSSA which, according to sect. 20 
para. 3 RSSA, will be binding for the licensing procedure under nuclear law. 
This statutory situation has two effects: The licensing authority under nucle-
ar law has no power to review the EIA under the RSSA and the legislative site 
decision, because of its legislative character, is not subject to judicial review 
by administrative courts 33.

According to art. 11 para. 1 of the “EU-Directive of 13 December 2011 on the 
assessment of the effects of certain public and private on the environment” 34 
Member States shall ensure that, in accordance with the relevant national le-
gal system, members of the public concerned having a sufficient interest, or 
alternatively, maintaining the impairment of a right, where administrative 
procedural law of a Member State requires this as a precondition, have access 
to a review procedure before a court of law or another independent and im-
partial body established by law to challenge the substantive or procedural le-
gality of decisions, acts or omissions subject to the public participation provi-
sions of the Directive. This means, in short, that decisions involving EIA must 
be subject to judicial review 35. On the other hand, the EIA-Directive also pro-
vides that Member States may exempt projects that are adopted by a specific 
act of national legislation from the provisions relating to public consultation 
(art. 2 para. 5 EIA-Directive as amended by Directive 2014/52/EU of 16 April 
2014). Given the fact that art. 1 para. 4 of the EIA-Directive of 13 December 
2011 had exempted all projects adopted by legislation from the Directive in to-
to, it is unclear whether the 2014 Directive limits this exemption to the pub-
lic participation provisions thereby holding the principle of judicial review al-
so applicable to projects adopted by legislation 36.

 32 As promulgated on 24 February 2010 in: Bundesgesetzblatt 2010 I, p. 94.
 33 See B. Keienburg, supra n. 17, p. 1138.
 34 EIA-Directive 2011/92/EU of 13 December 2011.
 35 See B. Keienburg, supra n. 17, p. 1138.
 36 B. Keienburg, supra n. 17, p. 1138, raises this problem.
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Finally, the legislator himself obviously felt some need to offer a compen-
sation for the curtailment of judicial review by opening limited access to an 
administrative court review in sect. 17 para. 4 RSSA: Before submitting the se-
lection proposal on candidate sites for underground exploration to the Feder-
al Ministry for the Environment the Federal Office for Nuclear Waste Dispos-
al has to issue an official notice on whether, up to this point, the site selection 
procedure was executed in accordance with the requirements and criteria of 
the RSSA and on whether the selection proposal meets these requirements 
and criteria. The official notice may be challenged in the Federal Supreme Ad-
ministrative Court (Bundesverwaltungsgericht) by registered environmental 
associations, affected municipalities and their inhabitants 37.

c) The Standard of Best Possible Safety

Sect. 1 para. 1 RSSA describes the objective of the site selection procedure: 
It is to find the site that guarantees the “best possible safety” for a time peri-
od of a million years. The question arises what this means in procedure and in 
substance. As the search has to be science-based and transparent one might 
be tempted to assume that the whole territory of the Federal Republic of Ger-
many has to undergo a scrutiny in search for the theoretically optimal repos-
itory site. Since this would mean an endless undertaking the scope of the ob-
jective must reasonably be understood as being of a more limited nature 38. 
The selection procedure is twofold: Taking into account the available geolog-
ical data the procedure will as a first step eliminate all sites that do not meet 
the necessary requirements and criteria. In a second step the decision-mak-
ing body will select three or four sites that meet these requirements and crite-
ria previously determined by the “Commission Storage High-Level Radioac-
tive Waste”. These candidate sites will be assessed on a comparative basis in 
order to ascertain the site that – as a result of this comparison – guarantees 
the best possible safety.

This rather procedural role of the comparative element in the selection 
procedure fulfills an ancillary function in meeting the substantive standard of 
“best possible safety”. When trying to clarify its substantive content one must 
realize that the selection procedure is followed by the construction and opera-
tion of the repository and that both phases reasonably cannot be subjected to 
different standards of prevention 39. For construction and operation of nucle-
ar facilities the standard of sect. 7 para. 2 No. 3 AtG applies: Licenses shall on-
ly be granted “if preventive measures against any damage as required by the 
state of science and technology have been taken”. This standard of “state of 

 37 This is hailed in parts of literature as an achievement in judicial review, see G. Hennen-
höfer, supra n. 14, p. 217. It is, however, more indicative of the politicization of judicial review.

 38 See B. Keienburg, supra n. 17, p. 1134.
 39 H. Posser, supra n. 17, p. 277, rightly refers to the need for identical standards under 

RSSA and AEA.
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science and technology” has been interpreted by courts in Germany as mean-
ing “best possible danger and risk prevention” up to the limit of “practical rea-
son” (praktische Vernunft) 40. Accordingly, minimization of residual risks (Re-
strisikominimierung) is not required. If this standard of “best possible danger 
and risk prevention” is met by more than one site in the selection process the 
final decision may depend on aspects other than safety, e.g., degree of accep-
tance in the relevant community.

d) Financial Aspects

It goes without further explanation that the apportionment of costs for the 
selection procedure among the license holders, i.e. the producers of high-lev-
el radioactive waste, constitutes a heavy financial burden on the operators of 
the nuclear facilities concerned. This is especially true if one takes into con-
sideration that during the last decades already an amount of almost 1.6 bill. 
EUR has been spent on the exploration of the Gorleben site – an expenditure 
that, after the politically induced cessation of exploratory activities, has been 
frustrated. The legislative decision to impose the costs of the new site selection 
procedure upon the nuclear industry also raises substantial legal questions.

From the standpoint of legal categorization the payments for the costs to 
be apportioned are “contributions” (Beiträge) which require that there is a 
quid pro quo relationship between the payment and the advantage received. 
Among the many financial-legal problems raised by the abandonment of Gor-
leben and the restart of the site selection procedure (e.g. payment of damages 
for additional costs of prolonged interim storage as a result of the non-avail-
ability of a final repository, reimbursement of past payments for the Gorleben 
exploration ?) the more general question arises whether the nuclear indus-
try can be held financially responsible for the additional site selection expen-
ditures due to a political change of regime and in view of lack of evidence that 
Gorleben is unsuitable for a final repository.

It is clear that, as a matter of principle, the rule of “polluter pays” – undis-
puted in general environmental law – is also applicable in the case of nucle-
ar waste disposal to the effect that the nuclear industry which generates the 
waste also has to bear the costs of a final nuclear waste repository installed by 
the State. But this is not the end of the story. The question is whether the State 
is entitled to reimbursement of all costs incurred as a consequence of the vicis-
situdes of political decisions. The Federal Government, through decades, had 
pursued the fulfillment of its statutory obligation under sect. 9a para. 3 sent. 
1 AEA by systematically exploring the Gorleben site. It has discontinued this 
line of action not because of unsuitability of Gorleben but for reasons of polit-
ical strategy. It is, therefore, highly doubtful whether the additional expendi-
tures caused by the new site selection procedure can be charged to the indus-

 40 See Decision of the Federal Constitutional Court (Bundesverfassungsgericht) of 8 August 
1978 (the “Fast Breeder” Kalkar case) in: BVerfGE 49, 89 (143).
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try as long as the Gorleben site is not eliminated as unsuitable. At this moment 
it is difficult to perceive any benefit in the additional selection procedure for 
the nuclear industry 41.

Another argument against recoverability of costs for the site selection pro-
cedure can be seen in the reliance principle which, constitutionally, is a com-
ponent part of the rule of law (Rechtsstaat) principle enshrined in art. 20 pa-
ra. 3 of the Basic Law 42.

All branches of State power – the legislative, the executive and the judi-
cial powers – for decades have promoted and required the exploration of the 
Gorleben site. This policy was not the outflow of short-lived political initia-
tives but execution of a statutory duty to install a final nuclear waste reposi-
tory (sect. 9 para. 3 sent. 1 AEA). It has been confirmed time and again over 
the years. The financial volume involved was immense and – above all – bur-
dened with the risk of failure in case of proven unsuitability. There is no un-
limited reliance on the continuity of legislation which is at the disposal of Par-
liament. But even the legislature is subject to the principle of proportionality 
which also is part of the rule of law principle. Given the extremely harsh finan-
cial consequences of the legal regime change in 2013 substantial doubts as to 
its constitutionality are obvious.

Vi. concluding observations
The portrayal of the development of Germany’s efforts to explore a site for 

final storage of high-level nuclear waste has highlighted the eventful history of 
atomic energy in general and nuclear waste disposal in particular. The discus-
sion, controversial for decades, on the future of atomic energy also has signif-
icantly shaped the debate on nuclear waste disposal – this even in light of the 
fact that one can reject the further commercial use of nuclear energy but not 
the disposal of the waste already generated and even less so after the abandon-
ment of reprocessing that would have considerably reduced the volume of nu-
clear waste. The turbulent history of the dispute on nuclear energy on one side 
reflects the intrinsic problems of a novel high technology including its techni-
cal controllability and its time dimension and on the other the impact of po-
litical and societal trends on dealing with modern technologies and new tech-
nical projects.

The initial euphoria and relative indifference towards the issue of nucle-
ar waste disposal can be understood as an expression of an unbroken belief in 
progress and solvability of problems. This belief during this period was sup-
ported by the economic and technological competition between the western-
capitalist and the socialist-monopolistic systems.

 41 See H. Posser, supra n. 17, p. 283 s.
 42 See H. Posser, supra n. 17, p. 285.
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It was during the 70s and 80s of last century when this belief in progress 
began to show rifts. Hallmarks are the Three Mile Island incident (1979) and 
the Chernobyl catastrophe (1986) and, more generally, the beginning envi-
ronmental movement as well as the movement in favor of increased public 
participation in state decision-making particularly on technological and in-
frastructural projects. These doubts and developments also extended into the 
endeavours to find and explore a nuclear waste repository. In Germany, these 
turbulences concentrated on the Gorleben site and exploration activities for 
a high-level waste repository. The same insecurities were felt in the United 
States regarding the exploration at Yucca Mountains, the candidate for a re-
pository site in America 43.

For years now Germany, as the only country with a significant nuclear in-
dustry and infrastructure, has decided to totally abandon the use of nucle-
ar energy for electricity generation. This has also impacted unfavourably on 
the continuation of exploratory activities at the Gorleben site. After expiry of 
a decade-long moratorium (2000 – 2010) the frontline was as stable as ever: 
the proponents relied on the large sums of money already spent for explora-
tion and on the possibility or even likelihood of a positive result (suitability), 
whereas the opponents pointed to procedural deficits in the site selection pro-
cedure during the 1970s and to the – alleged – unsuitability of the site. Finally, 
the Fukushima disaster and, in its wake, the accelerated abandonment of nu-
clear energy worked in favour of a compromise. The agreement to restart the 
site selection and exploration under the RSSA is very much oriented towards 
the future and new procedural instruments: its science-based and participa-
tory approach with the aim of pacification through dialogue. However, expe-
rience from the past shows the limits of the power of persuasion and invites 
skepticism. It remains to be seen whether this somewhat idealistic approach 
underlying the RSSA will yield more positive results. Additionally taking into 
account the many legal doubts and uncertainties a definitive solution of the fi-
nal repository issue appears to lie in a rather distant future.

 43 As to the American situation see most recently D. Zillman, Siting Nuclear Waste Reposi-
tories, in: D. Zillman/A. McHarg/L. Barrera-Hernández/A. Bradbrook, The Law of Energy Un-
derground, 2014, pp. 333-359.
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LegaL and proceduraL chaLLenges in 
reviewing the appLication for a finaL 
repository for spent fueL in sweden

By Tomas Löfgren 1

abstract
Countries with nuclear power must inevitably deal with final disposal of 

the nuclear waste generated. It’s reasonable that the generation that benefited 
electricity from nuclear power, not placing the burden to take care of the waste 
on future generations. Moreover, nuclear waste is a potential threat even to 
the present generations. A final repository is probably the best way to achieve 
non-proliferation of the radioactive.

According to current Swedish legislation an activity may only be autho-
rised if the waste generated in the activity can be disposed of. This means that 
before a new nuclear power may be authorized today; there must be a final re-
pository for the radioactive waste generated.

In most countries with nuclear power studies or programs have been con-
ducted, more or less successful, to find a solution on where and how to dispose 
of the nuclear waste. It seems that a major obstacle is to get public acceptance 
for site selection. It is also a challenge to solve all the technical issues; how to 
develop a completely reliable system and make it credible that it will work by 
withholding all radionuclides in hundreds of thousands of years.

In March 2011 the Swedish Nuclear Fuel and Waste Management Co. 
(SKB) submitted license applications for a general license to construct, pos-
sess and operate a spent nuclear fuel repository at one municipality, and an 
encapsulation plant in another municipality. This is a milestone for Sweden 
but perhaps also internationally. After around 30 years of research and nu-

 1 Tomas Löfgren work at the Swedish Radiation Safety Authority as a senior advisor in en-
vironmental law
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merous of consultations – with municipalities, residents, landowners, envi-
ronmental organisations, and government authorities – SKB has reached the 
point where a concrete application has been completed and submitted to the 
reviewing authorities.

The application is reviewed by the Swedish Radiation Safety Authority 
(SSM). The mission of the SSM is to review and evaluate if the proposed lo-
cation and the method to construct the final repository is the best and that it 
can keep all radionuclides in place over a period of hundreds of thousands 
of years. The application includes a specific selected site and describes fair-
ly well the planned method for the final repository. The review is still in prog-
ress mainly because of the need to supplement the application in different re-
spects.

Although the concerned municipality in Sweden has not yet taken a for-
mal position it seems to be general acceptance to be the host of a final repos-
itory. This makes the situation in Sweden quite favourable compared to ma-
ny other countries.

Without a doubt, to resolve the issue of where and how the radioactive 
waste will be disposed of is a challenge socially and technically. To these chal-
lenges, can be added legal challenges. In this context, legal challenge means 
how to apply certain basic legal requirements in practice. Based on experience 
in reviewing so far, some difficulties in assessing the application on strictly 
based on legal requirements can be identified. By a problem-oriented discus-
sion, the complexity in reviewing certain requirements is discussed.

Background
Sweden and many other countries have come to widely accepted solutions 

to manage the high-level nuclear waste in the short term. The question of how 
the waste must subsequently be disposed of, however, has caused major prob-
lems. These are not only of scientific and technical nature. It has also proved 
difficult to establish a system for making decisions about the disposal which 
is generally considered legitimate and credible. It may be a choice of technical 
methods or locations for future facilities. Especially site selection issues have 
to find a reasonable balance between superior national interests and local or 
regional interests.

development of the legal framework in sweden and waste 
management policy

Sweden got its first legislation on radiation protection in 1941, to regulate 
the risks associated with ionising radiation. Initially, the act referred mainly 
to medical applications, but the law was also used in 1954 for the licensing of 
Sweden’s first research nuclear reactor.
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In 1956 the Swedish parliament decided on the first act that applied spe-
cifically to nuclear activities. The act contained the basic requirements for 
construction and operation of a nuclear reactor. The act was the forerunner to 
the current Act on Nuclear Activities from 1984.

In the late 1970s, the first requirements concerning the operator’s respon-
sibility to safely manage and dispose of nuclear waste as well as ensuring the 
financing of any costs incurred was issued. It was at that time also stated that 
an operator shall be responsible for research and development programmes in 
order to safely take care of the nuclear waste generated and to safely decom-
mission and dismantle plants no longer to be used.

In 1977 the Parliament promulgated the ”Conditional Act”, which required 
a government permit to load nuclear fuel into a new reactor. A permit could 
only be issued if the utility presented either an agreement for reprocessing of 
the spent fuel, or a plan for the safe disposal of the highly radioactive waste. 
As a result the nuclear industry initiated a joint project on nuclear fuel safety 
(KBS) that included the development of disposal methods as well as a wide-
ranging siting programme.

The first summary report of the KBS project (KBS-l) published in 1977 de-
scribed a method for the disposal of high activity reprocessed vitrified waste. 
The report formed the basis for the subsequent Government permission in 
1979-1980 to load fuel into newly established reactors. A second summary re-
port (KBS-2) dealing with the disposal of spent non-reprocessed nuclear fu-
el was issued in 1978. A revised version of the second report, aiming at direct 
geological disposal (KBS-3), was published in 1983.

In 1981 the Act on Financial Measures laid down the principles for the re-
actor operator’s financing of expenses for decommissioning and disposal of 
spent nuclear fuel and nuclear waste. The “Conditional Act” was in 1984 re-
placed by the Act on Nuclear Activities. The requirement on reactor operator’s 
to develop a final disposal solution continued in the framework of a research 
and development programme for the safe handling and disposal of spent fuel 
and nuclear waste, in accordance with the Act on Nuclear Activities.

Fundamental principles for the management of spent fuel and radioac-
tive waste have evolved in stages since the 1970’s, through public debate and a 
number of policy decisions by both Government and Parliament. These prin-
ciples are reflected in the Swedish legislation.

The most important fundamental principles of the national policy are:
1. Costs for the treatment and disposal of spent fuel and radioactive waste 

from nuclear activities shall be covered by fees that licensees are required to 
pay.

2. The licensees are to safely dispose of spent nuclear fuel and radioactive 
waste from nuclear activities.

3. The state has the ultimate responsibility for spent nuclear fuel and ra-
dioactive waste from nuclear activities.
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4. Each country is to be responsible for the spent nuclear fuel radioactive 
waste from nuclear activities generated in that country.

The implementation of these principles in the Swedish legislation in prac-
tice constitutes the implementation of the producer-pay-principle.

The Swedish policy was originally based on the assumption that repro-
cessing and plutonium recycling would form attractive and desirable elements 
of the nuclear fuel cycle. As commercial reactors were built in the early 1970’s, 
arrangements were also made to send spent fuel abroad for reprocessing. In 
the late 1970’s attitudes changed, mainly due to non-proliferation concerns. 
Since then, the strategy is direct disposal without reprocessing. In practice, 
this means spent nuclear fuel is treated as waste, although not legally defined 
as waste until disposed of in a repository.

present legal framework
Under the Act on Nuclear Activities the holder of a license for nuclear ac-

tivities is primarily responsible for the safe handling and disposal of spent fuel 
and radioactive waste produced in the activity. In addition the licensee is, un-
der the Radiation Protection Act, responsible to take all measures and precau-
tions necessary to prevent or counteract injury to human health and the envi-
ronment by radiation.

The Act on Financial Measures is an essential part of the Swedish nucle-
ar waste management system since it lays down the principles for the financ-
ing of expenses for decommissioning and disposal of spent nuclear fuel and 
nuclear waste.

The Environmental Code contains basic environmental principles such as 
the precautionary principle, the principle of best available technology, the pol-
luter pays principle, the principle of conservation of natural resources and the 
principle of selection of the most appropriate location where the purpose of 
the activity can be achieved with minimum of damage and detriment to hu-
man health and the environment. The Code also provides rules on environ-
mental impact assessments.

In relation to the development of nuclear power in Sweden and otherwise 
to international developments in the field of radiation protection and safety, 
the Act on Nuclear Activities and the Radiation Protection Act with related or-
dinances and regulations has over the years been amended with more strin-
gent requirements.

As stated above, the holder of a license to operate a nuclear facility have 
prime responsibility for maintaining safety, ensuring the safe handling and 
disposal of spent fuel and radioactive waste and the safe decommissioning 
and dismantling of facilities in which nuclear activities no longer will be con-
ducted.
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These general requirements are supplemented by more detailed regula-
tions issued by the SSM and, if needed, license conditions that the authority 
may issue in individual cases.

Swedish nuclear power plant licensees also have some important common 
obligations:

í�WKH\�PXVW�LQ�FR�RSHUDWLRQ�HVWDEOLVK�DQG�FDUU\�RXW�D�UHVHDUFK�DQG�GHYHO-
opment (R&D) programme for the safe handling and disposal of spent fuel 
and nuclear waste, and

í�WKH\�PXVW�LQ�FR�RSHUDWLRQ�FDUU\�RXW�FRVW�HVWLPDWHV�IRU�PDQDJHPHQW�DQG�
disposal of spent fuel and nuclear waste as a basis for payments to the Swed-
ish Nuclear Waste Fund.

The four utilities operating nuclear power reactors for this purpose estab-
lished the Swedish Nuclear Fuel and Waste Management Company, SKB, to 
assist them in executing their responsibilities. At present, SKB is responsible 
for all handling, transportation and storage of spent fuel and nuclear waste 
outside the nuclear power plants and operates the Clab and SFR facilities.

SKB is also responsible for the planning and construction of facilities re-
quired for the management of spent nuclear fuel and radioactive wastes, and 
for such research and development work as is necessitated by the provision 
of such facilities. SKB is further responsible for co-ordination and investiga-
tions regarding the costs associated with spent fuel, radioactive waste and fu-
ture decommissioning of the nuclear power plants and other nuclear facilities.

The adequate financial resources to ensure the fulfilment of these respon-
sibilities and to maintain a qualified staff are provided through disbursements 
from the Nuclear Waste Fund and in the case of operational radioactive waste 
directly by the nuclear power utilities.

$SSOLFDWLRQ�IRU�D�¿QDO�UHSRVLWRU\
In March 2011 the SKB submitted license applications for a general li-

cense to construct, possess and operate a KBS-3 type spent nuclear fuel repos-
itory at one municipality, and an encapsulation plant in another municipali-
ty. The KBS-3 method, which has been developed by SKB for more than 30 
years’ time, entails disposing of the spent fuel in copper canisters, surrounded 
by swelling bentonite clay, at about 500 depths in crystalline basement rock.

the reviewing process in short
SKB’s applications are being evaluated in parallel by the SSM according to 

the Act on Nuclear Activities and the Radiation Protection Act and by the Land 
and Environmental Court according to the Environmental Code (see figure 1). 
During the review SSM also has a role as an expert review body to the Land 
and environmental Court in the areas of radiation protection, safety and secu-
rity/non-proliferation. Both SSM and the court will produce a statement with 
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a recommendation regarding a licensing decision and licensing conditions to 
the government. The government will make the final decision after consult-
ing the municipalities concerned by SKB’s facilities (municipal veto applies).

Figure 1

SSM’s initial licensing review phase included a broad review of all prima-
ry licensing documents in order to make a first assessment of the quality and 
completeness of the application, the identification of scientific and technical 
areas for in-depth review, and requests for complementary information. The 
SSM’s related overall conclusion is that SKB’s reporting is sufficiently com-
prehensive and of sufficient quality to justify a continuation to the main re-
view phase. In reviewing the license applications, SSM evaluates SKB’s choice 
of method and site to ascertain that the proposed repository system is feasible 
and can be operated as assumed in SKB’s preliminary safety assessment with 
a high degree of confidence that regulatory requirements on nuclear safety 
and radiation protection can be fulfilled in the step-wise authorization process 
that follows a Government licensing decision. Depending on the capacity of 
SKB to submit essential complementary information that has been requested 
for the continued compliance evaluation in the on-going main review phase, 
the aim of SSM’s current review plan is to submit a final statement to the 
Swedish Government in early 2016.
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challenges in applying legal requirements - putting theory 
and the rule of law into hard practice

Even for the most wise and far-sighted legislators it is difficult, if not im-
possible, to predict how the future will evolve after only a few years. Moreover 
reality almost always turns out to be much more complex than what the legis-
lator anticipated when the laws were passed.

The reviewing authority must constantly bear in mind that the assessment 
should consider whether the requested site and disposal concept is the best 
and that it can withstand stresses which could threaten the long-term safe-
ty and radiation protection, for hundreds of thousands of years. It is therefore 
important to strictly apply all legal requirements. However, it can sometimes 
turn out to be difficult to apply these, at least overly ambitious.

The following text illustrates, by a problem-oriented discussion, the com-
plexity in reviewing certain requirements. These are: the principle of avoiding 
a burden on future generations, the principle on conservation of natural re-
sources, reporting on alternative sites and disposal methods, the precaution-
ary principle, the principle on best possible technic, how to handle deficien-
cies in an application and the link between a final repository and possible new 
nuclear power reactors.

Avoid undue burdens on future generations

Sweden has ratified the Convention on the Safety of Spent Fuel Manage-
ment and on the Safety of Radioactive Waste Management from 2001. One of 
the purposes of the Convention is that’s the contracting parties shall strive to 
avoid imposing undue burdens on future generations. This principle can be 
said to embody the polluter pays principle. The polluter should take care of 
its waste when it arises. That responsibility cannot be transferred to someone 
else or postponed.

This objective is already reflected in the Swedish Act on Nuclear Activities 
from 1984. Under the Act spent fuel (not to be used again) should be placed in 
a final repository. The purpose of this requirement is obvious; present and fu-
ture generations should be protected against any risks associated with nucle-
ar waste. The legal requirement undoubtedly expresses an approach that is re-
sponsible and strives to avoid imposing undue burdens on future generations.

What is the most reasonable course of action to avoid burden on future 
generations? It is reasonable to assume that the future will bring with it new 
technological innovations and solutions. But this can only be assumed, it can-
not be taken for granted.

What if, in a zeal to avoid putting burdens on coming generations, a dis-
posal method is authorised that eventually turns out to be poor in a few de-
cades? Waste already disposed of needs to be taken back and managed again. 
A new system for final storage needs to be developed. Who is going to pay for 
the development work? Who has the skills and knowledge to develop a new 
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method? To act promptly today might be a great disservice to future genera-
tions.

On the other hand, there is no guarantee that the future offers better solu-
tions. The future also means increased uncertainty about the sustainability of 
society due to wars, economic crises, climate changes etc. As someone so apt-
ly said; the bedrock is more stable than society.

Perhaps the solution can be found in the so-called “dual principle” that the 
predecessors to the Swedish National Council for Nuclear Waste declared at 
the end of the 1980s (freely translated):

“A final repository shall be reliable but also repairable. The repository 
shall not have to be monitored or by any other means remedied. On the one 
hand, for the protection of future generations the current generation carries 
the full responsibility of taking care of nuclear waste in a reasonably safe man-
ner, on the other hand it should not deprive future generations their freedom 
of action.” But how to translate these words into practical action?

The following example illustrates how difficult this question may be. The 
concept for the final repository applied for (KBS-3) allows the waste to be t 
recovered even if this will require substantial resources and efforts. Another 
method studied to some extent is very deep boreholes (2000 - 4000 meters 
depth). If the capsules can safely be brought down to this depth it will prob-
ably result in a very high degree of radiation protection and safety. But the 
spent fuel and nuclear waste can never be taken back. This concept has the 
potential to provide good protection for future generations but restricts their 
freedom of action. Which option is legally and morally correct? This question 
is also connected with the subsequent legal requirement on conservation of 
natural resources; is spent fuel waste or a resource?

Conservation of natural resources

When the Swedish nuclear program was launched in the early 1970s the 
main focus was to reprocess spent nuclear fuel. As mentioned, the parliament 
decided in the 1980s that the spent fuel be deposed of directly without repro-
cessing (after intermediate storage for about 30 years). In 1999 the Environ-
mental Code entered into force. One of the main legal requirements in the 
code is the principle of conservation of natural resources. According to this le-
gal principle a material can be considered as waste first after that it has been 
proven to be impossible to reuse or recycle.

Since reprocessing of spent fuel is legally and feasible, the policy expressed 
in the 1980s by Parliament apparently is contradicts the legal requirement 
from the late 1990s on conservation of natural resources. How will this con-
tradictory legal situation be handled by the applicant and the reviewing au-
thority? There is no reprocessing plant in Sweden. However, there is no legal 
hindrance to constructing and operating this kind of facility in Sweden. In any 
case it should be quite possible to send the spent fuel abroad for reprocessing. 
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What position should the reviewing authority take when assessing the legal 
situation mentioned above? In this context it should also be mentioned that 
the requirement to conserve natural resources is only to be applied if it is con-
sidered reasonable to require this.

Is it reasonable? In any case, a requirement for reprocessing would change 
the entire Swedish nuclear waste management program as it has been focused 
on over the last 30 years. The consequences of such a change of the program 
are not easy to foresee. The SKB’s research program has since the1980s been 
focused on a concept for direct disposal of the spent fuel in accordance with 
the policy decided by Parliament. Is it reasonable that SKB to supplement its 
application by describing how the spent fuel can be reprocessed?

This situation reveals the problem of implementing political decisions into 
action many years after the decision was taken. Conditions and social values   
change over time. For example the view of the protection of the environment 
and the concept of sustainable development has changed during the last de-
cades. Also, the Swedish public’s opinion on nuclear power has changed since 
the 1980s. At that time it was decided that nuclear power should be phased 
out by 2010. In the 1990s an energy policy agreement was reached resulting 
in the possibility for nuclear reactors to be operated for as long as the techni-
cal lifetime allows.

The company Vattenfall AB applied in 2012 for permission to construct 
and operate one or two new reactors. The existing reactors are expected to be 
in operation for another 10-20 years. In the current situation, there are rea-
sons to believe that Sweden will need nuclear fuel in the future as well. In this 
regard, should we or should we not continue as we have before to directly dis-
pose of spent nuclear fuel?

Alternative sites and disposal methods

According to EIA requirements, the application must contain an EIS in 
order to describe possible options in relation to the chosen site and dispos-
al methods which the application relates to. The purpose of reporting on al-
ternatives is to demonstrate that no other sites or designs appear to be better 
than the main proposal.

To be meaningful to compare the alternative with the main proposal, the 
alternative must be developed to such a level which makes it possible to com-
pare the crucial elements of radiation safety in the long term. Is it reasonable 
to request such development work from the applicant?

Resources are limited, thus it is important that the research on the main 
proposal can be deepened and that sufficient resources are devoted to it.

There is an apparent conflict between the requests regarding how far-
reaching the reporting on alternatives should be to demonstrate that the main 
proposal is the best solution in comparison to other methods, and the amount 
of resources that can be used to develop an alternative. Overly far-reaching re-
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quirements on developing and reporting on alternatives would mean less re-
sources for the main proposal.

The precautionary principle

The precautionary and best possible technology principles specified in the 
Environmental Code mean that the implementer must put into practice pro-
tective measures, comply with restrictions, and take any other precautions 
that are necessary in order to prevent, impede or combat damage, or detri-
ment to human health or the environment as a result of the activity. For the 
same reason, the best possible technology must be used in connection with 
professional activities.

If there are indications that an activity could harm human health and the 
environment, the precautionary principle shall be applied. This means that 
the activity may not be initiated until more knowledge has been gained. Based 
on the in-depth knowledge, all necessary precautionary measures must be 
taken in order to prevent, impede or combat damage, or detriment to human 
health or the environment.

The submitted application does not yet contain answers to all the tech-
nical issues related to long-term safety and radiation protection. This means 
that there are currently uncertainties about the final repository’s potential to 
meet legal requirements for long-term safety and radiation protection.

Are not the criteria for applying the precautionary principle then fulfilled? 
What position should a reliable and responsible authority take in this matter?

The principle of best possible technology

When determining whether or not something is the best available tech-
nology, the environmental benefit in relation to the costs has to be assessed. 
When the level of protection is reached, where additional investments no lon-
ger give a corresponding higher level of protection of human health and the 
environment, it is considered to constitute the level of best possible technol-
ogy.

As for the final storage facility, a major problem in assessing what is best 
possible technology is that there is nothing to compare with. For some parts 
of the final repository system, e.g. drilling of tunnels in the bedrock, existing 
technology can be used for the sake of comparison. Regarding other parts, 
there is no prior experience to compare with, nor any technical prototypes 
whatsoever. For these components the assessment can only be based on a the-
oretical description of technical solutions.

The lack of reference makes it basically impossible to determine wheth-
er or not it is the best possible technique. How can the reviewing authority be 
sure that there are no better technological solutions at a reasonable cost?
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The construction work of the repository and the disposal of spent nuclear 
fuel will nevertheless take place over many decades. This circumstance makes 
it possible to continuously develop and refine the initial technical design. To 
make improvements, when this is possible, is an element of the concept of best 
possible technology and also a part of optimisation, which is the basic prin-
ciple of radiation protection. On the other hand, one problem is if the initial 
technical design has such limitations that it does not allow essential and grad-
ual improvements.

'H¿FLHQFLHV�LQ�DQ�DSSOLFDWLRQ

In normal cases, applications describe the planned activity in detail, how 
the activity will be conducted, its scope and the protection measures and pre-
cautions to be taken. Correspondingly, authorisation is given with clearly de-
fined limits and conditions on how the activity may be conducted. Also nor-
mally an application that is not complete will be rejected

Although the basics of the concept of the final repository are well de-
scribed in the application, it lacks of necessity many technical details since 
these need to be developed in conjunction with the actual construction of the 
facility. The critical question in this context is how many unknowns can be ac-
cepted assuming that these will eventually be resolved?

A way to deal with this problem is to apply a step-wise review and authori-
sation process, which is the case in Sweden. A licence application for the con-
struction, possession and operation of a nuclear facility is reviewed by SSM 
and the Land and Environmental Court. A licence is issued by the Govern-
ment which states that before the start of construction, the start of trial oper-
ation, the start of routine operation, and the eventual decommissioning of the 
facility, approval by SSM is required. This step-wise decision model provides 
for some degree of confidence by making it possible to be reasonably assured 
that the next step can be acceptable to take.

There might however be a risk of getting stuck on a suboptimal solution, 
without having the capability to step back and start from the beginning.

New nuclear power reactors?

Commercial nuclear power has been in existence in Sweden since the early 
1970s. The nuclear power program initially included 12 reactors at four sites. 
Today 10 reactors remain at three sites. Nuclear power plants provide about 
45% of total Swedish electrical power production.

The previous ban on building new nuclear power reactors was lifted in 
2011. In 2012, Vattenfall AB applied to replace up to two of the existing reac-
tors with new ones. It is thus far unclear whether and when new nuclear power 
reactors can become a reality, but it is necessary for both the industry and gov-
ernment to be prepared for the probability of an expanded nuclear program 
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and the impact that this will have on Sweden’s future policy regarding spent 
fuel and radioactive waste management.

In view of the plans for expanded nuclear power, it is important to empha-
sise the basic requirement under both the Act on Nuclear Activities and the 
Environmental Code: before an operation may be authorised, it must be made 
perfectly clear how the waste generated will be taken care of and disposed of.

Without taking a position on nuclear power, it is clear that authorisation 
of new nuclear power reactors will not be given unless there is a concrete so-
lution on final management of the nuclear waste. A prolonged process in re-
viewing the application or ending up in a refusal thus also impacts on the pos-
sible future of the new nuclear power reactors. If Sweden is to continue to use 
nuclear power, this appears to be a less desirable situation with regard to the 
aging of current Swedish nuclear power plants.

An approval of a final repository would clearly open the way for new nu-
clear power reactors. The old and worn reactors can be replaced with modern 
and probably safer ones. To reject the application would therefore lead to the 
continued operation of old and worn reactors. This circumstance may howev-
er not affect the impartial and objective assessment to be made   of the applica-
tion for final disposal.

conclusions
Although the above discussion might be a bit exaggerated, it indicates dif-

ficulties from a legal perspective when making decisions under uncertainty. 
On the basis of law, what is the most correct position to take? What evidence 
do we need to feel confident from a legal perspective? Might an assessment of 
the application only based on law risk stopping the further technical develop-
ment of a final repository?

It is quite clear that a final repository implies more considerations than 
those to be judged by law; ethical, moral and political aspects also need to be 
taken into consideration.

Ultimately it is the Government that makes the decision. In taking this de-
cision, the Government may make an overall assessment based on not only le-
gal aspects, but also political, ethical and other societal considerations.

The authority appointed to assess safety and radiation protection must be 
careful to avoid being influenced by interests other than aspects of safety and 
radiation protection. Resisting irrelevant considerations is the essence of an 
independent and thus credible governmental authority.
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Providing for decommissioning funds: 
minimum conditions for adequate 
funding and comParative analysis

By Marc Beyens & Godelieve Vandeputte 1

abstract
The present contribution analyses the minimum criteria that need to be 

applied for adequate financial arrangements for decommissioning, as well as 
the possible financing mechanisms and the recommended investment policy 
for decommissioning funds.

Furthermore, practical examples of decommissioning mechanisms in the 
United States of America, France, the United Kingdom, Germany, Sweden, 
Spain and Belgium will be studied.

A question frequently asked about nuclear energy is how to deal with its 
impact on the environment. The issue of decommissioning of nuclear power 
plants, and in particular the funding of such decommissioning, is part of this 
discussion.

The IAEA fundamental safety principles and safety requirements already 
make clear that radioactive waste must be managed in such a way as to avoid 
imposing an undue burden on future generations. The government shall make 
provision for the safe decommissioning of facilities, the safe management and 

 1 Marc Beyens is Deputy General Counsel – Head of Legal Generation, Renewable Energy, 
Procurement and General Affairs at GDF SUEZ Energy Belgium – Luxembourg – Past President, 
Vice President and Member of the Board of INLA and President of the Brussels Nuclear Law As-
sociation (BNLA).

Godelieve Vandeputte is Senior Legal Counsel in the Legal Department Generation, Renew-
able Energy, Procurement and General Affairs at GDF SUEZ Energy Belgium - Luxembourg – 
Deputy Secretary General of INLA and Member of the Board of the Brussels Nuclear Law As-
sociation (BNLA).
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disposal of radioactive waste arising from facilities and activities, and the safe 
management of spent fuel.

���0LQLPXP�FULWHULD�IRU�DGHTXDWH�¿QDQFLDO�DUUDQJHPHQWV�
IRU�GHFRPPLVVLRQLQJ

a. When trying to establish minimum criteria for adequate financial ar-
rangements for decommissioning, we can refer to the Handbook of Nuclear 
Law of the IAEA from which it appears that financial arrangements must be:

— Available when needed (and the funds could be needed before the end 
of the lifetime of the plant);

— Provided by the licensee; and
— Commensurate with a facility specific and periodically reviewed cost es-

timate.
b. In a status report of 2006 entitled “Decommissioning Funding: Ethics, 

Implementation, Uncertainties”, the OECD lays down four criteria for ade-
quate decommissioning funding:

— The polluter pays principle;
— Sufficiency;
— Availability; and
— Transparency.
(i) According to the polluter pays principle, contributions to the fund are 

to be made by nuclear installations during their operation to reach, at the lat-
est by the time of final shutdown, a level that is sufficient to cover all decom-
missioning and waste management expenses.

There is a risk for the installation state where this principle is not or inad-
equately implemented that such state will ultimately be held responsible for 
providing adequate financial resources for decommissioning, in view of arti-
cle 26 of the Joint Convention on the Safety of Spent Fuel Management and on 
the Safety of Radioactive Waste Management, according to which “Each Con-
tracting Party shall take the appropriate steps to ensure the safety of decom-
missioning of a nuclear facility. Such steps shall ensure that (i) qualified staff 
and adequate financial resources are available (...)”.

(ii) With respect to sufficiency, it must be pointed out that in order to cov-
er the costs of decommissioning of the installation and the long-term man-
agement of decommissioning radioactive wastes, the contributions are to be 
in line both with the total fund collection period, and the strategy chosen for 
decommissioning.

With respect to the total fund collection period it must be emphasized that 
funds are to be managed to keep pace with inflation and cost escalation.

Important for the sufficiency of the decommissioning funds is also the 
strategy chosen for decommissioning. A difference can be made between im-
mediate or early dismantling on the one hand and deferred dismantling on the 
other hand. A third alternative, entombment, has been used in the case of the 
Chernobyl reactor after a nuclear accident.



407

Providing for decommissioning funds: minimum conditions...

When the choice is made for immediate or early dismantling, what is 
meant is that the decontamination and dismantling takes place immediate-
ly after the operation period. Advantages of such a strategy are: the availabil-
ity of know-how and experienced staff from the operational phase; early re-
duction of residual risk; improved security of funding; absence of imposition 
of an undue burden on future generations and decreasing uncertainty in cost 
calculations.

On the other hand, deferred dismantling can be defined as postponing the 
dismantling by several decades during which the nuclear power plant is kept 
intact and placed in protective storage to enable the radionuclides activity to 
decay until it reaches levels that reduce difficulties of handling.

Such a strategy can be chosen when insufficient facilities are available for 
disposal of radioactive waste, or for possible overall benefits from radioactive 
decay, or else for allowing a longer period for collection of funds. The risks of 
such a strategy are that there will be additional costs for long-term surveil-
lance and maintenance. There might also be a loss of funds or insufficient 
funds performance. Finally, there is a risk of more rapid increases in decom-
missioning costs than growth of needed funds.

The third strategy, entombment, is more an emergency option which has 
been taken in the case of the nuclear accident of Chernobyl. It means encapsu-
lating the facility on site by encasing radioactive structures, systems and com-
ponents in a long-lived substance, such as concrete and keeping it isolated un-
til the radionuclides have decayed to levels that allow the site to be released 
from nuclear control. This strategy should be the exception and has only been 
applied for Chernobyl.

(iii) Further, the funds are to be available at the appropriate time. It is vi-
tal to manage and periodically review the funds in a manner that ensures a 
level of liquidity compatible with the timetable for decommissioning liabili-
ties and their costs.

(iv) Finally, regarding transparency, the funds are to be used only to cov-
er the costs of the decommissioning obligations in line with the decommis-
sioning strategy, and not be used for other purposes. The funds must be trans-
parent to the respective national authorities and other relevant stakeholders 
as regards the accumulation of money, the expenses and the financial man-
agement. It is also necessary that the funding system complies with nation-
al tax laws.

���)LQDQFLQJ�PHFKDQLVPV
(a) There are three types of funding models:
(i) Funding by the taxpayer (this is applicable when the government is the 

owner of the facility). The government may pay its expenses from the annual 
budget or pay into a fund.

(ii) Management within operating organizations in internal segregated or 
non-segregated funds
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(iii) External management by a dedicated independent body which may be 
a private or state-owned entity. Such external segregated funds may be cen-
tralized for the entire industry or decentralized with as many funds as there 
are operators.

(b) When examining what approaches have been made to raising funds, 
they include:

(i) Setting funds aside by the operator from the sale of electricity generat-
ed by the nuclear power plant

(ii) imposing a levy on sales of electricity of any origin (even non-nuclear)
(iii) Donations from other countries, international organizations such as 

the European Union or financial institutions, as has been don for example for 
certain new EU Member States

(iv) Subsidies by national or regional governments
(v) Interests/profits from the financial operations of the fund
(vi) Benefits from estate or equipment sold before or during decommis-

sioning
(vii) Penalties imposed by the nuclear regulatory activities

���,QYHVWPHQW�SROLF\�IRU�GHFRPPLVVLRQLQJ�IXQGV
According to the prudence principle, investment risk should be avoided 

even if this results in lower performance of the fund. This is consistent with 
the principle that decommissioning funds should be established to avoid a 
burden on the future generations.

In some countires, nuclear operators are entitled to borrow back (part of) 
the capital of the externalized fund, at current interest rates, either against se-
curities or on condition that they fulfill criteria of minimum financial credit 
ratings by an international ralting agency.

Other countries require (part of) the investments to be in government or 
other bonds, even if this approach may limit the profitability of the funds.

Some countries require the operator to obtain a bank guarantee for de-
commissioning costs.

The legislation needs to indicate whether, when funds are insufficient, it is 
ultimately the operator or the government which covers the shortfalls.

���&RQFOXVLRQ
Adequate financial resources must be available for decommissioning.
Minimum criteria include the polluter pays principle, sufficiency, avail-

ability at the appropriate time and transparency.
Funds can be managed by the government, internally by the operators 

(but then the assets in the fund should be separated from other assets and lia-
bilities) or externally by a private or state-owned independent body.

When investing the financial resources earmarked for decommissioning, 
the prudence principle should be respected at all times.
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���3UDFWLFDO�H[DPSOHV

a. United States of America

In the USA, one or more of the following possibilities are open to the li-
censees:

— Prepayment: a deposit by the licensee at the start of operation in a sep-
arate account such as a trust fund

— An external sinking fund: a separate account outside the licensee’s con-
trol to accumulate decommissioning funds over time, or

— A surety, insurance or parent company guarantee, which gives assur-
ance that the cost of decommissioning will be paid by another party should 
the licensee default.

Each licensee must report to the NRC every 2 years the status of its de-
commissioning funding.

Approximately 70 percent of licensees (usually rate-regulated) are autho-
rized to accumulated decommissioning funds over the operating life of the nu-
clear power plant.

As to the decommissioning strategy, the licensees may choose from the 
three alternative strategies (immediate dismantling/deferred dismantling or 
entombment).

b. France

In France, the nuclear operators set up internal restricted funds covered 
by dedicated assets managed under separate accountability. These funds shall 
account for all future costs related to decommissioning as well as waste man-
agement and shall be entirely set up from the beginning of operations of each 
given nuclear installation.

Moreover, the National Radioactive Waste Management Agency (AN-
DRA) has set up two additional restricted funds: on the one hand, the research 
fund (collected through a tax on the operator) is to cover research works relat-
ed to the future storage facility dedicated to long lived high and medium lev-
el wastes; on the other hand, the construction fund destined for the construc-
tion and operation of this facility.

Currently, the construction fund is not yet fed since construction of the 
waste facility will not start before 2025. Future payments to the construction 
fund might be settled under bilateral conventions between the operator and 
ANDRA.

c. United Kingdom

In the United Kingdom, there have been a number of major changes in the 
way decommissioning provisions have been collected.



410

Marc Beyens & Godelieve Vandeputte

Provisions were initially set up as internal unsegregated provisions; how-
ever these were not passed on to successor companies.

A consumer subsidy was introduced in the 1990s (the Fossil Fuel Levy) 
in order to finance inter-alia decommissioning costs. The absence of any seg-
regated fund, and the creation of the Nuclear Decommissioning Authority 
(NDA) in 2005 has seen the main part of this subsidy used by the government 
for other purposes than nuclear decommissioning.

A new Nuclear Liabilities Fund (NLF) was created as a segregated fund to 
which the operator makes periodic contributions. There can be no guarantee 
that the assets in the segregated fund will be sufficient; therefore the fund is 
underwritten by the UK government to ensure safety and environmental pro-
tection.

d. Germany

The decommissioning financing regime is determined by the Atomic En-
ergy Act and statutory ordinances promulgated on the basis of this Act, com-
mercial and tax law, as well as general administrative provisions. Following 
the polluter pays principle, the licensees are responsible for decommissioning 
activities. They are free to decide on the decommissioning strategy they would 
like to follow, and have to bear the respective costs.

Decommissioning of publicly owned nuclear facilities is financed from the 
current budget. There are no provisions made for future payments. The Feder-
al Government mostly covers the bulk of the costs, but for some projects part 
of the costs is covered by the Länder.

The private owners of nuclear poser plants build up internal non-segre-
gated funds according to German commercial law based on their liabilities ac-
cording to the Atomic Energy Act. On the corporate group level, international 
accounting standards are applied.

The obligation to set up provisions (in internal, unrestricted decommis-
sioning funds) starts with the beginning of the operation. However, the com-
plete amount is not required at this time.

e. Sweden

In Sweden, in order for the license holder to take responsibility for waste 
and decommissioning, such license holder pays a fee per delivered kWh of 
electricity to a “Nuclear Waste Fund”, a separate government agency. The Nu-
clear Waste fund covers expenses for spent nuclear fuel, decommissioning, 
research and future government costs. A system of guarantees is in place for 
shortfalls in case of early closure and for contingencies (i.e. if there are high-
er costs than expected).

The decommissioning strategy is chosen by the operator subject to the 
regulatory authorities’ approval. No binding time limits are set. Storage facil-
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ities for decommissioning waste must be available before dismantling. Defer-
ral could be justified for twin reactors with common safety systems.

f. Spain

In Spain, Royal Decree 102/2014 requires the conclusion of technical-
administrative specifications between waste management organization EN-
RESA and the owners of nuclear power plants to deal with conditions of re-
ception of waste and decommissioning. The provision of funds was originally 
based on a general fee on the electricity tariff, but since 2005 the nuclear utili-
ties bear the bulk of the expenses. A fund is in place managed by state compa-
ny ENRESA collecting supply and access fees proportional to electricity sales 
in addition to fees of the licensees of nuclear power plants and of other facili-
ties generating nuclear waste.

Financial management is based upon principles of security, profitability 
and liquidity.

As far as the decommissioning strategy is concerned, the choice is made 
for immediate dismantling 3 years after shutdown, except for the plant Van-
dellos I which is in safe enclosure for 30 years. The end-point of decommis-
sioning aimed at is green field status.

g. Belgium

In Belgium a system of a segregated internal fund has been created, in 
which Synatom, a subsidiary of the licensee Electrabel, is responsible for es-
tablishing and managing to provisions for the decommissioning and the man-
agement of spent fuel of the nuclear power plants. Synatom is overseen by the 
Nuclear Provisions Commission and the State holds a “golden share” in Syn-
atom which gives it the power to veto certain decisions. 75% of the provisions 
can be lent back to the operators which fulfill certain solvency criteria. Every 3 
years there is a review of the cost calculation by the Nuclear Provisions Com-
mission.

As far as the decommissioning strategy is concerned, the reference scenar-
io that is taken into account is immediate decommissioning with green field 
end status.
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RegulatoRy fRamewoRk and licensing 
of nucleaR site decommission and waste 

management in Russia

By Sergey Savin, Leonid Sukhanov & Andrey Kuznetsov 1

abstract
At present, one of the most important tasks for Russian nuclear industry is 

safe decommissioning of nuclear objects which are at the end of their lifecycle, 
technically out-of-date, or subject to conversion. Such activity has an uprising 
trend at the same time with developing of radioactive waste management sys-
tem as well as development of necessary regulatory framework for performing 
such works. Article covers short outline of main regulations, regulatory bod-
ies, financing sources for nuclear decommission in Russia. As a practical ex-
ample, short review is presented on performing project ‘Decommission and 
rehabilitation of JSC VNIINM objects’ in part of decommission of research 
building ‘B’. Review covers practical issues of use of modern nuclear decom-
mission regulations in Russia on real object.

nuclear decommission policies
State Corporation “Rosatom” considers one of the priorities of its activity 

creation of conditions enabling timely, corresponding to modern internation-
al standards, cost-effective decommissioning of nuclear and radiation hazard-
ous facilities, maximally excluding the shift of the problem onto future gen-
erations.

 1 Sergey Savin, Head of the nuclear decommission department at VNIINM, Moscow. Leo-
nid Sukhanov, Head Expert of SNF, RW technology department at VNIINM, Moscow. Andrey 
.X]QHWVRY��'LUHFWRU�RI�WKH�QXFOHDU�GHFRPPLVVLRQ�RI¿FH�DW�91,,10��0RVFRZ�
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General strategy of further development of nuclear industry in Russia is 
based on implementation of closed nuclear fuel cycle at NPPs with fast neu-
tron reactors.

With consideration of the above mentioned Russian national policy of 
Spent nuclear fuel management is based on the provisions that Spent fuel is 
not a kind of radwaste and is subject to reprocessing for its further returning 
in nuclear fuel cycle of regenerated nuclear materials for fresh fuel produc-
tion.

Activity on decommissioning is performed in accordance with the Federal 
Law ‘On the use of atomic energy’, federal rules and regulations, and the Con-
cept of the decommissioning of nuclear installations, radiation sources and 
storages of the State Corporation “Rosatom” (2014).

Currently, the companies of the State Corporation “Rosatom” are per-
forming the most urgent measures on decommissioning of nuclear and radia-
tion hazardous facilities, prescribed by the federal program “Nuclear and Ra-
diation Safety in 2008 and for the period until 2015”. Integrated solution of 
decommissioning is considered to be implemented within the framework of 
the planned continuation of works on the program for the period 2016-2025.

Plans to perform the required work on decommissioning should be close-
ly linked with the plans to create storage facilities and final isolation, with 
the creation of the appropriate infrastructure of RW treatment (conditioning, 
transportation) and the development of the legal framework (new category of 
RW accounting RW – ‘Special RW’ and ‘Very low activity level waste’ accord-
ing to new Federal Law ‘On RW management’).

At present, a comprehensive system for decommissioning of the State cor-
poration “Rosatom” facilities is in the stage of development and formation.

Thus, Rosatom is one of the major subjects of forming and managing all 
nuclear decommission, waste management and SNF activities in Russia.

According to the Federal law the Russian Federation builds a Common 
state system of radioactive wastes treatment with the main purpose to arrange 
and ensure technologically up-to-date, environmentally safe and economical-
ly efficient radioactive wastes treatment.

Rw treatment policy
National policy of RW treatment is defined by the Federal law on radioac-

tive wastes treatment and normative-legal documents given further.
The main principles of the Common state system of RW treatment will be 

the following:
��SULRULW\�RI�KXPDQ� OLIH�DQG�KHDOWK�SURWHFWLRQ�RI� WKH�SUHVHQW�DQG� IXWXUH�

generations, environment protection from the impact of radioactive wastes;
�� SURKLELWLRQ� RI� LPSRUW� WR� WKH�5XVVLDQ� )HGHUDWLRQ� DQG� H[SRUW� IURP� WKH�

Russian Federation of radioactive wastes with the purpose of their storage, re-
cycling and repository except for certain cases envisaged by the present law;
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��UHVSRQVLELOLW\�RI�5:�SURGXFLQJ�RUJDQL]DWLRQV�IRU�VDIHW\�LQ�PDQDJHPHQW�
RW until their transfer to the national operator responsible for RW disposal;

��ILQDQFLDO�VXSSRUW�RI�DFWLYLWLHV�RQ�UDGLRDFWLYH�ZDVWH�PDQDJHPHQW��LQFOXG-
ing their disposal on the expenses of organizations which produce RW as a re-
sult of their activity;

�� HQVXULQJ� LQWHUGHSHQGHQFH� RI� 5:� JHQHUDWLRQ� VWDJH� DQG� VWDJHV� RI� 5:�
management;

��DFFHVVLELOLW\�IRU�FLWL]HQV�DQG�SXEOLF�DVVRFLDWLRQV�WR�LQIRUPDWLRQ�UHODWHG�WR�
the management of radioactive waste.

According to the federal law (FZ-190) on radioactive waste management, 
which establishes requirement of mandatory disposal of all types of radioac-
tive waste, the operator should transfer specialized funds to the reserve fund 
of the State Corporation “Rosatom” for the final isolation of generated radio-
active waste. When preparing the draft of nuclear and radiation hazardous fa-
cilities decommissioning, disposal cost should be included in the overall costs 
of decommissioning.

Later, on a statutory basis the following provisions of funding sources for 
decommissioning of nuclear and radiation hazardous facilities should be con-
solidated:

��IRU�IDFLOLWLHV�WKDW�KDYH�5:�DFFXPXODWHG�IURP�DFWLYLWLHV�SULRU�WR�WKH�YDOL-
dation of the federal law on radioactive waste management, decommissioning 
financing of these facilities should be funded from the federal budget, region-
al budgets and local budgets, with possible involvement of extra-budgetary 
funds and international cooperation;

��IRU�IDFLOLWLHV��RSHUDWHG�DQG�GHVLJQHG��ZLWKRXW�DFFXPXODWHG�SUREOHPV�DW�
the time of validation of the Federal Law, decommissioning of these facilities 
should be funded from special funds established by the operating organisa-
tions under the current legislation.

Responsibility for the decommissioning of the “nuclear legacy” is borne by 
the state, but the mechanism for the Assignment of the “nuclear legacy” has 
not been worked out yet.

Responsibility for decommissioning of the facilities which do not belong 
to the category of “nuclear legacy” is borne by the operating organizations.

national organisations responsible for technical regulation
Authorities of safety state regulation are defined by the Federal Law on the 

use of atomic energy. Competence, structure and human resources of public 
safety regulation are defined by the relevant regulations of the Government of 
the Russian Federation.

Budgetary financing activities of public safety regulation are approved by 
the State Parliament and the Federation Council of Russia in the framework 
of the budget for the planned year.

Currently the main bodies on state regulation of safe use of nuclear energy, 
including activities on SNF, RW treatment and decommissioning are as follows:
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Federal Service for Environmental, Technological and Nuclear 
Supervision (Rostekhnadzor [RTN])

Rostehnadzor is a federal executive authority performing the following 
functions:

��VWDWH�UHJXODWLRQ�RI�VDIHW\�LQ�WKH�XVH�RI�QXFOHDU�HQHUJ\
��IXQFWLRQV�RI�WKH�UHJXODWRU\�ERG\�RI�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�DFFRUGDQFH�

with the Convention on Nuclear Safety and the Joint Convention on Safety of 
spent fuel and radioactive waste,

��IXQFWLRQV�RI�WKH�FRPSHWHQW�DXWKRULW\�RI�WKH�5XVVLDQ�)HGHUDWLRQ�LQ�DFFRU-
dance with the Amendment to the Convention on Physical Protection of Nu-
clear Materials.

Within these functions fulfilment Rostekhnadzor:
��LQGHSHQGHQWO\�DGRSWV�IHGHUDO�UHJXODWLRQV�LQ�WKH�ILHOG�RI�QXFOHDU�HQHUJ\�
��FRQWUROV�DQG�VXSHUYLVHV�QXFOHDU�� UDGLDWLRQ�� LQGXVWULDO�DQG� ILUH� VDIHW\�DW�

nuclear facilities; ensures physical protection of nuclear facilities (NF), irradia-
tion sources (IS), storages, nuclear materials (NM) and radioactive substances 
(RS), monitors systems for state accounting and control of nuclear materials, 
radioactive substances; radioactive wastes; fulfilment of the international obli-
gations of the Russian Federation in the field of the safe use of nuclear energy;

��LV�UHVSRQVLEOH�IRU�OLFHQVLQJ�DFWLYLWLHV�LQ�WKH�ILHOG�RI�QXFOHDU�HQHUJ\�
��LVVXHV�SHUPLWV��WR�FDUU\�RXW�ZRUN�LQ�WKH�ILHOG�RI�QXFOHDU�HQHUJ\��HPLVVLRQV�

and discharges of radioactive substances into the environment.

State corporation for atomic energy “Rosatom” (State corporation 
“Rosatom”)

The State Corporation “Rosatom” ensures state regulation of the safe use 
of nuclear energy for its member companies on the basis of amendments in the 
Federal Law on the Use of Atomic Energy, introduced in 2007 after the adop-
tion of the Federal Law “On the State Atomic Energy Corporation” Rosatom “.

The Federal Service for Supervision of Consumer Rights Protection 
and Human Welfare (Rospotrebnadzor)

 Rospotrebnadzor is a federal executive authority responsible for State 
Sanitary and Epidemiological Supervision of sanitary legislation of the Rus-
sian Federation.

Federal Medical-Biological Agency (FMBA of Russia)

FMBA of Russia conducts state regulation of radiation safety in the use 
of nuclear energy, including radiation monitoring of working conditions of 
the employees at the serviced nuclear facilities and condition of the Radiation 
Safety of the public.
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Ministry of the Russian Federation for Civil Defense, Emergencies 
and Elimination of Consequences of Natural Disasters

Russian Emergency Ministry performs state supervision in the field of 
population and territories protection from emergency situations of environ-
mental and technological nature.

Ministry of Natural Resources and Ecology of the Russian 
Federation (Russian Ministry of Natural Resources)

Ministry of Russia performs the functions of state policy implementation 
and legal regulations in the field of study, use, reproduction and conservation 
of natural resources, including the regulation of radiation control and moni-
toring.

The Federal Service for Supervision of Natural Resources 
(Rosprirodnadzor)

Rosprirodnadzor performs the functions of control and supervision in the 
field of environmental protection (state environmental control) and state en-
vironmental expertise, including materials substantiating licenses for activi-
ties in the field of SNF and RW treatment and decommissioning.

Thus, as observed above, operators are under regulatory control of sever-
al bodies, which are independently function among specific areas of control, 
providing kind of «separation of powers» in regulation of nuclear energy use: 
technology and safety, human health and environment.

Basic legislation and main regulations
Activities in the area of SNF management, radioactive waste treatment 

and decommissioning are regulated by a set of legal documents, including fed-
eral laws, decrees of the President of the Russian Federation and the Govern-
ment of Russian Federation, federal regulations and other relevant depart-
ments.

Below is brief observation of such regulations.
The fundamental legal documents:
��)HGHUDO�/DZ�³2Q�WKH�8VH�RI�$WRPLF�(QHUJ\´��������
��)HGHUDO�/DZ�³2Q�5DGLRDFWLYH�:DVWH�DQG�$PHQGPHQWV�LQ�D�VHSDUDWH�OHJ-

islative acts of the Russian Federation” (2011).
��)HGHUDO�/DZ�³2Q�UDWLILFDWLRQ�RI� WKH�-RLQW�&RQYHQWLRQ�RQ� WKH�6DIHW\�RI�

Spent Nuclear Fuel management and the Safety of Radioactive Waste treat-
ment” (2005).

��)HGHUDO�/DZ�³2Q�(QYLURQPHQWDO�6DIHW\´��������
��)HGHUDO�/DZ�³2Q�6XEVRLO´��������
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��)HGHUDO�/DZ�³2Q�5DGLDWLRQ�6DIHW\�RI�WKH�SRSXODWLRQ´��������
��)HGHUDO�/DZ�³2Q�6DQLWDU\�DQG�(SLGHPLRORJLFDO�:HOIDUH�RI�WKH�SRSXOD-

tion” (1999).
��)HGHUDO�/DZ�³:DWHU�&RGH�RI�WKH�5XVVLDQ�)HGHUDWLRQ´��������
��)HGHUDO�/DZ�RI�³7KH�6WDWH�$WRPLF�(QHUJ\�&RUSRUDWLRQ´�5RVDWRP�³�������

General regulations

��1RUPV�RI�UDGLDWLRQ�VDIHW\��������
��0DLQ�VDQLWDU\�UXOHV�RI�UDGLDWLRQ�VDIHW\�DVVXUDQFH��������
��6DQLWDU\�UXOHV�RI�UDGLRDFWLYH�ZDVWHV�WUHDWPHQW��������
��6DIHW\�UXOHV�IRU�GHFRPPLVVLRQ�RI�QXFOHDU�IXHO�F\FOH�IDFLOLWLHV��������
��0DLQ�UXOHV�RI�RSHUDWRU�FRQWURO�RI�UDGLRDFWLYH�VRXUFHV�DQG�5:�PDQDJH-

ment (2011).
��0DLQ�VDIHW\�UHTXLUHPHQWV�IRU�QXFOHDU�IXHO�F\FOH�IDFLOLWLHV��������

Licensing procedures

��)HGHUDO�/DZ�³2Q�(QYLURQPHQWDO�,PSDFW�$VVHVVPHQW´��������
��)HGHUDO�/DZ�³2Q�OLFHQVLQJ�RI�FHUWDLQ�W\SHV�RI�DFWLYLWLHV´��������
�� $GPLQLVWUDWLYH� UHJXODWLRQV� RI� WKH� )HGHUDO� 6HUYLFH� IRU� (QYLURQPHQWDO��

Technological and Nuclear Supervision on processing environmental impact 
assessment (2008).

�� ,QVWUXFWLRQ� LQ� WKH�5HYLHZ�VWDWHPHQW�DQG�GRFXPHQWV� VXEPLWWHG� WR�RE-
tain a license to operate in the field of nuclear energy by the central office of 
the Federal Service for Environmental, Technological and Nuclear Supervi-
sion (2004).

information and Participation of the Public
Federal Law on the Use of Atomic Energy guarantees the rights of pub-

lic organizations (associations) and citizens to be informed and participate in 
policy-making in the field of nuclear energy.

Licenses for activities related to SNF, RW management and decommis-
sioning are issued only after approval of safety of the declared activities at 
public hearing.

Public hearings are regulated by special order of State Ecological Agen-
cy (2000) ‘On environmental impact assessment for industrial and other ac-
tivities’.

financing of decommissioning
Main Sources of decommissioning funding are:
��WDUJHWHG�IHGHUDO�IXQGV�IRU�IHGHUDO�SURJUDPV�DQG�VXEVLGLHV�RQ�UDGLRDFWLYH�

waste management;
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��PHDQV�RI�WKH�6WDWH�&RUSRUDWLRQ�³5RVDWRP´�RQ�WKH�LPSOHPHQWDWLRQ�RI�LQ-
novative projects;

��WKH�UHJLRQDO�EXGJHW�
��RZQ�IXQGV�RI�WKH�RUJDQL]DWLRQV�DQG�WKHLU�SDUHQW�FRPSDQLHV�
��VSHFLDO�IXQGV�HVWDEOLVKHG�XQGHU�DSSOLFDEOH�ODZ�
��IXQGV�DFFXPXODWHG�LQ�WKH�VSHFLDO�UHVHUYH�IXQGV�RI�WKH�6WDWH�&RUSRUDWLRQ�

“Rosatom” for decommissioning and disposal of radioactive waste;
��IXQGV�UHFHLYHG�ZLWKLQ�WKH�LQWHUQDWLRQDO�VFLHQWLILF�DQG�WHFKQLFDO�FRRSHUD-

tion and assistance programmes;
��RWKHU�PHDQV��ZKLFK�GR�QRW�FRQWUDGLFW�WKH�OHJLVODWLRQ�RI�WKH�5XVVLDQ�)HG-

eration.
Major works on SNF, RW management and decommissioning are cur-

rently funded from the federal target program “Nuclear and Radiation Safety 
in 2008 and for the period up to 2015”. The total budget for the program is 4 
billion USD, including 2 billion USD to solve the problem of “nuclear legacy”.

Practical decommission performance
JSC VNIIM was one of the leading institutions of Soviet nuclear project, 

provided impressive contribution in nuclear weapon, nuclear energy use in 
USSR. Starting from 1946 VNIINM site was an experimental platform for R&D 
works with plutonium, americium, cesium, strontium and more nuclides. As 
a result, part of the site territory was contaminated, buildings, rooms and en-
gineer systems are filled with contaminated equipment and facilities. Circum-
stances became more difficult with termination of R&D for the implementa-
tion of which the infrastructure was built, and the lack of perspectives for its 
development.

For eliminating of the site hazards a decommission program was devel-
oped and, on its base under support of TVEL Fuel Company, a new investment 
project ‘Decommission and rehabilitation of legacy site’ was started. It is sup-
posed that during next 10 years all ecological problems, connected with his-
torical researches of nuclear materials on site use will be solved. Part of proj-
ect works are included in Federal State program Nuclear and Radiation Safety 
in 2008 and for the period up to 2015. Rest works are financed by Rosatom 
specialized decommission reserve fund.

One of the main objects onsite subject to decommission is research build-
ing “B” (1945), used as one of the basis sources of radiochemical science de-
velopment in USSR.

One of the peculiarities: building was initially constructed as dormitory 
and its planning, room composition, engineering systems was not intended to 
process any research works with nuclear material. The following fields of R&D 
activities were implemented in the Building: study and development of tech-
nologies for management of plutonium and other fissile materials, research 
related to radiation chemistry of solid compounds and solutions, chemistry of 
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complex compounds, theory of extraction and sorption, extraction and sepa-
ration of elements by using extraction and sorption methods; development of 
chemical, spectrochemical and nuclear-physical methods for analysis of fissile 
and structural materials.

Such history provided list of difficulties for project team connected with 
unique status of object:

��YDULHW\�RI�SODQW�HTXLSPHQW�DQG�SURFHVVHV�
��FRQWDPLQDWLRQV�E\�DOSKD�HPLWWLQJ�UDGLRQXFOLGHV�
��WKH�SUHVHQFH�RI�WR[LF�VXEVWDQFHV�
��VLJQLILFDQW�SK\VLFDO�GHWHULRUDWLRQ�RI�VWUXFWXUHV�DQG�HQJLQHHULQJ�V\VWHPV�
��ORFDWLRQ�ZLWKLQ�0RVFRZ�OLYLQJ�DUHD�
Upon results of comparison among different decommission strategies ‘im-

mediate dismantling’ to greenfield was chosen. First works onsite started as 
research type for testing decontamination, fragmentation and waste manage-
ment technologies on contaminated rooms and equipment.

During 2008-2013 in frame of ‘preparation for decommission’ of the 
building following works were successfully completed:

��6LWH�FKDUDFWHUL]DWLRQ�
��'HFRPPLVVLRQ�SURMHFW�GHYHORSPHQW�
��6DQLWDU\�SHUPLVVLRQV�REWDLQHG�
��1XFOHDU�PDWHULDOV�UHPRYHG�
��:DVWH�RSHUDWLRQV�DUHD�ZDV�FRQVWUXFWHG�
At present (2nd quarter 2013- 3rd quarter 2014) according to Safety rules 

for decommission of nuclear fuel cycle facilities main preparation works build-
ing is under licensed works of preparatory stage.

Main and Final stages works are estimated to finish in the middle of 2015 
after obtaining main decommission license from RTN which is under appli-
cation now.

licensing
According to legislation nuclear decommission works could be performed 

only under federal RTN license. Applying this to decommission of building ‘B’ 
there were 2 possible ways of getting such license:

��$SSOLFDWLRQ�IRU�VSHFLDO�OLFHQVH�FRYHULQJ�IXOO�FRPSOH[�RI�ZRUNV�SODQQHG�E\�
the project of decommission. We have to say that such application required 
too long period due its supporting documents volume connected with safety of 
works. In consequence of that there is a probability of time gap between tech-
nical readiness for project performance and its licensed approval.

�� $SSOLFDWLRQ� IRU� VHSDUDWH� VHTXHQWLDO� VWDJHV� RI� WKH� SURMHFW�� ,Q� WKLV� FDVH�
we could presume fast receiving of permission for initial stage of the project 
works (site preparation, construction of support infrastructure units, removal 
of the part of equipment etc.). Upon receive of such license it became possible 
to start works of the initial stage and simultaneously continue license applica-
tion work for main and final decommission stages.
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Initial request to regulator was about clearance about sequence of actions 
needed to successfully implement project. Regulator replied that operator has 
to apply, using 2nd way, for different licenses on each stage of project realiza-
tion. It was realized by following applications:

��3URMHFW�WHDP�DVNHG�IRU�SHUPLVVLRQ�WR�VWDUW��VW�VWDJH�RI�SURMHFW�FRQVLVWLQJ�
of making decommission infrastructure events (loading platform, fence, san-
itary post, RW and clear waste management units). Within 2 months this ap-
plication was approved and works performed.

key events
��9HULILFDWLRQ�RI�GRFXPHQWV�DW�H[SHUW�RUJDQL]DWLRQ�EHIRUH�DSSOLFDWLRQ� WR�

Rostechnadzor (RTN) including minor remarks observation, its correction 
and receive of verification.

��$SSOLFDWLRQ�WR�UHJXODWRU��571��IRU�FKDQJLQJ�FXUUHQW�OLFHQVH�FRQGLWLRQV�IRU�
operation of the nuclear facility including decommission works at building ‘B’.

��5HYLHZ�RI�DSSOLHG�SDSHUV��'XULQJ�DSSOLFDWLRQ�SURFHVV��571�DQG�RSHUDWRU�
developed a plan of eliminating inconsistencies to fulfil all legislation require-
ments. Finally, in June 2013 all plan arrangements were accomplished and li-
cense update received for next activities:

- Construction of temporary RW and ‘clean waste’ treatment units.
- Construction of temporary hangar.
- Construction of temporary radiation safety control system, physical pro-

tection, fire safety and alarm system on site.
- Removal of toxic waste from the building.
- Decontamination and dismantling of equipment and engineering sys-

tems.
Entire application, verification and obtaining decommission license pro-

cess took 5 months. After renewal of main operation license these updates 
were saved which helped to keep decommission activities online without any 
time gaps.

��$SSOLFDWLRQ�IRU�VHSDUDWH�QXFOHDU�GHFRPPLVVLRQ�OLFHQVH�IRU�PDLQ�DQG�IL-
nal stages.

key events
��$SSOLFDWLRQ�WR�UHJXODWRU�IRU�REWDLQLQJ�QHZ�GHFRPPLVVLRQ�RI�QXFOHDU�ID-

cility license for Building B.
��3XEOLF�KHDULQJV�RYHU�WKH�SURMHFW�FRQGXFWHG��ZKLFK�ZDV�QHFHVVDU\�)HGHU-

al requirement for obtaining decommission license.
��2EWDLQLQJ�QXFOHDU�GHFRPPLVVLRQ�OLFHQVH�ZLWK�UHPDUN�WKDW�LW�ZLOO�EH�YDO-

id only after receive of positive conclusion of Federal environmental impact 
assessment expertise, conducted by Federal Service for Supervision of Natu-
ral Resources.
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��$SSOLFDWLRQ� WR�YHULILFDWLRQ�RI�HQYLURQPHQWDO� LPSDFW�DVVHVVPHQW�DW� WKH�
Federal Service.

At present, Federal environmental impact assessment expertise is fin-
ished. Final conclusion regarding fulfilment to Federal legislation of project 
main and final stage solutions is pending.

After receive of positive conclusion main works over decommission proj-
ect at building B onsite will continue with estimate closure at 2015. As men-
tioned before, result should be fully rehabilitated site on Building B location 
suitable for unlimited unrestricted use.
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Towards a ConvenTion on radiaTion 
safeTy and seCuriTy 1

By Abel J. González 2

introduction
An international legally biding undertaking that specifically addresses 

safety and security of ionizing radiation (or radiation in short) is an overdue 
necessity. Such an instrument has been requested by the scientific communi-
ty for a long time. A quarter of a century has elapsed since it was first consid-
ered a growing necessity. The time seems to be ripe for legal experts to negoti-
ate a Convention on Radiation Safety and Security. Thee purpose of this paper 
is to review the developments leading to such a conclusion and to refresh the 
request.

Since their discoveries more that 100 years ago, the phenomena of radio-
activity and the radiation emitted by radioactive substances and ad hoc appa-
ratuses (such as x-ray machines and accelerators) have become widely used 
for human wellbeing. Their use in medicine, for instance, has grown to such 
an extent as to become the major source of human radiation exposure. While 
radiation usage is very beneficial for mankind, endeavours involving radiation 
shall be safe and secure.

Although the vast majority of radioactive sources used around the world 
are managed safely and securely, and bring many benefits to humankind, acci-
dents involving radiation sources have occurred, some with serious —even fa-
tal— consequences. Many of these accidents has been reported by the Interna-
tional Atomic Energy Agency; see for example references (IAEA, 1988, 1996b, 

 1 International Nuclear Law Association and Asociación Argentina de Derecho Nuclear. 
Nuclear Inter Jura 2014. Palacio San Martín, Arenales 761, Ciudad Autónoma de Buenos Aires, 
Argentina.October 20th to October 23rd, 2014.

 2 Argentine Nuclear Regulatory Authority.



424

Abel J. González

1998b, 2000a,b,c, 2002a,b). Thus, starting around the last decade of the past 
century, there was growing international concern about radiation sources that 
for one reason or another were not subject to regulatory control or over which 
regulatory control had been lost.

Historically, the protection of people against radiation and implicitly the 
safe use of radiation sources have been governed by recommendations from 
the International Commission on Radiological Protection (ICRP), a profes-
sional charity founded in 1928, which over the years has developed, main-
tained, and elaborated an international system of radiation protection used 
world-wide as the common basis for standards, legislation, guidelines, pro-
grammes, and practice. The latest recommendations from ICRP have been 
published as ICRP Publication 103 (ICRP 2007).

International radiation safety standards based on the ICRP recommenda-
tions have been established under the aegis of the IAEA since the IAEA foun-
dation in 1955. These standards have been developed in co-sponsorship with 
the specialized Agencies of the United Nations. They have included security 
requirements, firstly implicitly and ultimately explicitly. Most national regu-
lations on radiation safety and security follow ICRP recommendations and are 
coherent and consistent with international standards.

It should be recognized that there has been many misunderstanding with 
re concept of radiation safety and radiation security. By ‘radiation safety’ we 
usually mean the assembly of technical and managerial features that dimin-
ish the likelihood of something going wrong with a radiation activity as a re-
sult of which people become overexposed. By ‘radiation security’ we mean the 
assembly of technical and managerial features that prevent any unauthorized 
activity with radiation by ensuring that their control is not relinquished or im-
properly transferred. Radiation security is a constitutive, important but sub-
sidiary, component of radiation safety. It could therefore be concluded that 
the repetitive use of the expressions ‘safety and security’, ‘safe and secure’ is 
simply tautological and perhaps confusing, because ‘security’ is a necessary 
(but not sufficient) condition for ‘safety’. This is because of simple logic: while 
a secure radiation source (namely a source where its radioactive materials are 
kept secure, under proper control, physically protected) is not necessarily a 
safe radiation source (namely, a source unlikely to produce radiation harm), a 
radiation source cannot be safe unless it is secure.

The misunderstanding between the concepts of safety and security has 
caused misinterpretations and misapprehensions and a vast waste of intellec-
tual energy and precious resources and it has been aggravated by translation. 
Safety originated from the Latin adjective ‘salvus’, meaning well, unharmed, 
saved; security is coming from the Latin adjective ‘securus’, which literally 
means without care, carefree, careless, but is used as antonymous of these 
concepts. But most major European languages other than English have lost 
or mess-up these original Latin roots. These languages do not make distinc-
tion between safety and security, having lost the ‘salvus’ root and just kept the 
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‘securus’ root to mean both, safety and security. In the Castilian language the 
problem was addressed by qualifying the noun with the adjectives technolog-
ical (for safety) and physical (for security), a mistaken qualification that has 
enhanced uncertainty (González, 2010).

The self-evident logic of radiation security being an element of radiation 
safety was crystal clear before the terrorist drama of September 11, 2001, but 
it became diluted afterwards in the outburst of security activities triggered by 
those ill-fated events. As a result, many misunderstandings occurred, techni-
cal mistakes were made, resources were wasted, and on many occasions safe-
ty was undesirably hampered. An unfortunate outcome from the security out-
break that followed the September 11 events was the de facto equalization of 
security and antiterrorism. This somehow resulted in an undesired limitation, 
reducing the complex strategic problem of combating terrorism into a tactical 
necessity of the moment. An essential fact was simply ignored: most of the ma-
ny radiation security breaches have been the result of incompetence, ineffec-
tiveness, ineptitude and even stupidity, rather than of maliciousness or malev-
olence. In fact, as the ICRP had recognized (ICRP 2005), secured sources can, 
and have, become unsecured through a variety of circumstances, not neces-
sarily through terrorism. Historically, in the most common cases, control over 
the source was relinquished inadvertently, and then the source was misused, 
without any premeditated malicious intent. In other cases, many sources have 
been found to be orphaned of any control and were therefore completely un-
secured. A relatively large number of radiological accidents have occurred be-
cause of these unintentional breaches in source security or because an orphan 
source was inadvertently found. Perhaps, a lot of energy and resources could 
have been saved if it had been recognized that a main relevant issue for deal-
ing with radiological and nuclear terrorism was to guide decision makers for 
responding to security breaches leading to a radiological or nuclear terrorist 
incident, as promoted by the US National Council on Radiation Protection & 
Measurements (NCRP, 2010).

In sum, it can be said therefore that a consensual international regime on 
radiation safety has existed for many years and that such regime implicitly in-
cluded radiation security. Security has been enhanced and perhaps distorted 
after the September 11 events. While such a regime has been widely accept-
ed, it never included any international instrument establishing specific legally 
binding international obligations on radiation safety and security.

The lack of such obligations is surprising. Radioactivity and radiation 
are universally used and they do not recognize borders. The consequences 
of breaches in radiation safety and security may transcend national jurisdic-
tions. Therefore, countries should have been interested not only in their own 
radiation safety and security but also in those of their neighbors. The interna-
tional legal dimension of radiation safety and security is undeniable but has 
been denied in practice.
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Even more surprising is that this clear need was underlined by the scien-
tific community for many years but ignored by decision makers. States have 
been eager to agree on international conventions imposing compulsory obli-
gations on a number of safety and security issues, some closely related to ra-
diation, but were reluctant to engage in negotiations aimed at agreeing legally 
binding instruments specifically focused on the main generic issue: radiation 
safety and security. Instead they preferred to agree on a ‘soft-law’ non-binding 
‘code of good conduct’ on the safety and security of radiation sources, a paro-
dy of a real legal instrument.

The time seems to be ripe to re-visit the issue. The paper reviews the ex-
tant radiation safety and security related conventions and radiation safety and 
security standards as well as the requests by the scientific community for a le-
gally binging undertaking and finalize with a questioning towards a new fu-
ture.

related conventions
Several legal instruments related to some aspects of radiation safety have 

been agreed under the auspices of the IAEA. They include the Convention on 
Early Notification of a Nuclear Accident, the Convention on Assistance in the 
Case of a Nuclear Accident or Radiological Emergency (IAEA 1986), the Nu-
clear Safety Convention (IAEA 1994) and the Joint Convention on the Safety 
of Spent Fuel Management and on the Safety of Radioactive Waste Manage-
ment (IAEA 1997). These safety conventions cover some obligations for radia-
tion safety, but they were designed for different purposes; it is to be noted that 
the term security does not appear even once in these instruments!

Other legal instruments have been agreed that address the issue of secu-
rity exclusively (IAEA 2001a). They are the Convention on the Physical Pro-
tection of Nuclear Material (CPPNM) and the International Convention for 
the Suppression of Acts of Nuclear Terrorism (ICSANT), and two resolu-
tion of the UN Security Council: the 2001 UN Security Council Resolution 
1373, which is aimed at preventing and suppressing the financing of terror-
ist acts; and the 2004 UN Security Council Resolution 1540, which is aimed 
at States to adopt legislation to prevent the proliferation of nuclear, chemical 
and biological weapons. There also exist security-related primary legal instru-
ments under the auspices of the International Maritime Organization, such 
as the Convention for the Suppression of Unlawful Acts against the Safety of 
Maritime Navigation and the Protocol for the Suppression of Unlawful Acts 
against the Safety of Fixed Platforms located on the Continental Shelf. The 
IAEA is also cooperating with the UN’s Counter Terrorism Implementation 
Task Force (CTITF), especially on inter-agency coordination in the event of 
nuclear terrorism. While extremely important for the global fight against ter-
rorism, all these undertakings and activities seem to be collateral to the objec-
tive of ensuring the safe and secure use of radiation.
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international standards
There is s long tradition on international standards for radiation protec-

tion. The Board of Governors of the IAEA first approved radiation protection 
and safety measures in March 1960 (IAEA, 1960), when it was stated that “The 
Agency’s basic safety standards ... will be based, to the extent possible, on the 
recommendations of the International Commission on Radiological Protec-
tion (ICRP)”. The Board first approved basic safety standards in June 1962; 
they were published by the IAEA as Safety Series No. 9 (IAEA; 1962). A re-
vised version was published in 1967 (IAEA, 1967). A third revision was pub-
lished by the IAEA as the 1982 Edition of Safety Series No. 9 (IAEA, 1982); 
this Edition was jointly sponsored by the IAEA, the ILO, the OECD/NEA and 
the WHO. Moreover, In 1990, an Inter-Agency Committee on Radiation Safe-
ty (IACRS) was constituted as a forum for consultation on and collaboration 
in radiation safety matters between international organizations (IAEA, 1990).

International radiation safety standards addressing specifically radiation 
security would not see the light until 1996. At that time the International Ba-
sic Safety Standards for Protection against Ionizing Radiation and for the 
Safety of Radiation Sources (so-called BSS) were issued by the IAEA. They 
were jointly sponsored by the Food and Agriculture Organization of the Unit-
ed Nations, the International Labour Organisation, the Nuclear Energy Agen-
cy of the Organisation for Economic Co-operation and Development, the Pan 
American Health Organization and the World Health Organization, and is-
sued by the IAEA as its Safety Series 115 (IAEA, 1996a). These standards in-
cluded, for the first time modest but explicit radiation security requirements 
that established that radiation sources shall be kept secure so as to prevent 
theft or damage by ensuring that: (a) control of a source not be relinquished 
(b) a source not be transferred unless the receiver possesses a valid authoriza-
tion; and (c) a periodic inventory of movable sources be conducted at appro-
priate intervals to confirm that they are in their assigned locations and are se-
cure.

By 2006, the IAEA had established Fundamental Safety Principles, so-
termed Safety Fundamentals (IAEA, 2006b), which are supposed to be the 
overall umbrella for all international safety standards issued under the aegis 
of the IAEA, including radiation safety and security standards. They benefit 
from the wide joint sponsorship of the European Atomic Energy Communi-
ty, the Food And Agriculture Organization of the United Nations, the Inter-
national Labour Organization, the International Maritime Organization, the 
OECD Nuclear Energy Agency, the Pan American Health Organization, the 
United Nations Environment Programme, and the World Health Organiza-
tion.

The Safety Fundamentals recognize that “safety measures and security 
measures have in common the aim of protecting human life and health and 
the environment”. Moreover, they indicate that “the safety principles concern 
the security of facilities and activities to the extent that they apply to mea-
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sures that contribute to both safety and security, such as: appropriate provi-
sions in the design and construction of nuclear installations and other facili-
ties; controls on access to nuclear installations and other facilities to prevent 
the loss of, and the unauthorized removal, possession, transfer and use of, 
radioactive material; arrangements for mitigating the consequences of acci-
dents and failures, which also facilitate measures for dealing with breaches 
in security that give rise to radiation risks; measures for the security of the 
management of radioactive sources and radioactive material”. The funda-
mentals further recognize that “safety measures and security measures must 
be designed and implemented in an integrated manner so that security mea-
sures do not compromise safety and safety measures do not compromise se-
curity”. Notwithstanding the above, fundamental principles for dealing with 
security are absent from the Safety Fundamentals.

The BSS have recently been revised (IAEA, 2011b) under the Safety Fun-
damentals. The new BSS are ambiguous about security. They warn the read-
er that “security related publications are issued in the IAEA Nuclear Security 
Series”, while recognizing that “safety measures and security measures have 
in common the aim of protecting human life and health and the environment” 
and that “safety measures and security measures must be designed and imple-
mented in an integrated manner so that security measures do not compromise 
safety and safety measures do not compromise security”. Referring to “leader-
ship in safety matters” the new BSS requires that “it has to be demonstrated at 
the highest levels in an organization, and safety has to be achieved and main-
tained by means of an effective management system” which “has to integrate 
all elements of management so that requirements for protection and safety are 
established and applied coherently with other requirements, including those 
for health, human performance, quality, protection of the environment and 
security, together with economic considerations” (it is not clear what an ap-
plicant should do to implement this obscure requirement!). The new BSS also 
require that “to ensure that the likelihood of an accident having harmful con-
sequences is extremely low, measures have to be taken to prevent the occur-
rence of failures or abnormal conditions (including breaches of security) that 
could lead to such a loss of control”. The new BSS address (in a dedicated sec-
tion) “interfaces between safety and security” as if they would be two separate 
entities. Notably, they declare that they “do not deal with security measures” 
because “the IAEA issues recommendations on nuclear security in the IAEA 
Nuclear Security Series”. However, it requires that “governments shall ensure 
that infrastructural arrangements are in place for the interfaces between safe-
ty and the security of radioactive sources”.

Unfortunately, a great confusion permeate the full new BSS, starting by 
the restrict definition of nuclear security, which is limited to “malicious acts 
involving nuclear material, other radioactive material or their associated 
facilities”, ignoring that until now (fortunately) security breaches are made by 
stupidity rather than maliciousness or terrorism. The new BSS is a clear exam-
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ple of the international uncertainty and misunderstanding on the issue of se-
curity of radiation sources.

The Nuclear Security ‘standards’: Rather than improving the Safety Fun-
damentals to address security issues, and inbreed such issues in the relevant 
IAEA standards, the IAEA established a IAEA Nuclear Security Series, a sep-
arate system of documents solely dedicated for nuclear security and which is 
not subject to the thorough review process of the system of safety standards.

The Nuclear Security Series somehow try to mimic the safety standards 
series comprising:

- Fundamentals, claiming to contain the objectives, concepts and prin-
ciples of nuclear security, providing the basis for security recommendations;

- Recommendations claiming to present best practices that should be ad-
opted by member states in the application of the Fundamentals;

- Implementing Guides claiming to provide further elaboration of the Rec-
ommendations in broad areas and suggest measures for implementation; and,

- Technical Guidance publications including:
Reference Manuals, with detailed measures and/or guidance on how to 

apply the Implementing Guides in specific fields or activities;
Training Guides, covering the syllabus and/or manuals for IAEA nuclear 

security training courses; and
Service Guides, which provide guidance on the conduct and scope of IAEA 

nuclear security advisory missions.
The Nuclear Security Series has been a mammoth effort by the IAEA. 

However, it seems to have been undertaken without a clear strategy and with 
a de facto objective of creating a separate ‘family’ of documents divorced from 
the traditional IAEA family of safety standards. Recently, this situation is be-
ing improved and there is a possibility that finally the Nuclear Security Series 
be integrated into the Safety Standards of the IAEA. This will be the starting 
of a new future for the security of radioactive sources.

'HPDQGV�E\�WKH�VFLHQWL¿F�FRPPXQLW\�IRU�D�OHJDOO\�ELQJLQJ�
XQGHUWDNLQJ

In 1998, the scientific community addressed radiation safety and securi-
ty at the International Conference on the Safety of Radiation Sources and the 
Security of Radioactive Materials (the Dijon Conference), which was orga-
nized by the IAEA in Dijon, France, on 14-18 September 1998 (IAEA, 1998a). 
One of the more relevant outcomes from the Dijon Conference was a call for 
considering the formulation of international undertakings to ensure the safe 
and secure use of radiation sources. This was the first international advice by 
the international scientific community for a legally binding instrument on ra-
diation safety and security.

Following the Dijon Conference, the associated regulatory problems of ra-
diation safety and security were recognized by competent authorities in their 
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first encounter on the issue, the International Conference of National Regu-
latory Authorities with Competence in the Safety of Radiation Sources and 
the Security of Radioactive Materials (the Buenos Aires Conference), which 
was organized by the IAEA, in Buenos Aires, Argentina, on 11-15 December 
2000 (IAEA, 2001).

The BSS and the Dijon and Buenos Aires Conferences were undoubted-
ly the starting points towards renewed international efforts in radiation safe-
ty and security. As a result of these initial labours, on 10 September 2001, the 
IAEA Board of Governors approved an Action Plan on the safety and securi-
ty of radioactive sources. Ironically, just one day after, on September 11, 2001, 
the terrorist attacks on the USA would create conditions to accelerate these 
initiatives.

The events of September 11th triggered a new dimension on these inter-
national efforts to enhance radiation safety and security internationally. From 
10 to 13 March 2003, the IAEA convened a comprehensive International Con-
ference on Security of Radioactive Sources (the Hofburg Conference) (IAEA, 
2003), which was held in the pompous Hofburg Palace in Vienna, Austria, 
and attended by a large audience. The Hofburg Conference would eventual-
ly identify a number of concluding issues that will model the work ahead, in-
cluding a number of obligations for the States. For instance: the essentiali-
ty of effective national infrastructures for the safe and secure management of 
radioactive sources; the identification of the roles and responsibilities of gov-
ernments, licensees and international organizations; and, the need to insti-
gate and initiate international initiatives to encourage and assist governments 
in their efforts to establish effective national infrastructures and to fulfil their 
responsibilities.

An attempt towards a global undertaking for radiation safety and security 
was further explored at the International Conference on Safety and Security 
of Radioactive Sources (IAEA, 2006a), held in Bordeaux, France, on 27 June 
to 1 July 2005 (the Bordeaux Conference). The Bordeaux Conference’s conclu-
sions were very important and included a call to the IAEA and Member States 
to consider ‘a solid mechanism’ for applying the built up recommendations on 
radiation safety and security.

An important international event relevant to the need of globally rec-
ognized instruments for radiation safety and security has been general-
ly unnoticed. On 23-27 February 2009, in Tarragona, Spain, was held the 
International Conference on Control and Management of Radioactive Mate-
rial Inadvertently Incorporated into Scrap Metal, the Tarragona Conference 
(IAEA, 2011c). The event was organized by the Spanish Nuclear Safety Council 
in cooperation with the International Atomic Energy Agency, and the issues 
discussed were essential for radiation safety and security as they addressed 
the control and management of radioactive material inadvertently incorpo-
rated into scrap metal. A relevant proposal at the Tarragona Conference was 
that the international community ought to develop a legally binding intergov-
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ernmental undertaking, which should: resolve the current regulatory ambigu-
ity for controlling scrap metal; facilitate commercial exchange; and, result in 
improved public protection by ensuring the safety of sources. It was suggested 
that such legally binding undertaking might take the form of a ‘Codex Metali-
cus’, similar to the existing Codex Alimentarius for edible commodities, which 
might indicate the amount of radioactive impurities in various metals that be 
unacceptable for reasons of safety and security.

The latest of these global scientific efforts towards the internationaliza-
tion of radiation safety and security has been the International Conference 
on the Safety and Security of Radioactive Sources: Maintaining the Contin-
uous Global Control of Sources throughout their Life Cycle, which was Orga-
nized by the IAEA and hosted by the Government of the United Arab Emir-
ates (UAE) in Abu Dhabi, UAE, on 27-31 October 2013. The conference dealt 
with all aspects of safety and security of radioactive sources, including: re-
viewing progress made in implementing, at the global level, the requirements 
and guidelines set out in relevant IAEA publications since the Bordeaux con-
ference, and sharing experience, lessons learned and good practices; address-
ing remaining challenges and constraints with regard to ensuring the safe-
ty and security of radioactive sources throughout their life cycle, in particular 
with regard to the long term management of disused sources; considering the 
future impact of new technologies on safety and security; maintaining a high 
level of awareness and support for the safety and security of radioactive sourc-
es on the part of policymakers and other stakeholders; and improving coor-
dination of efforts to assist States to develop sustainable programmes for the 
safety and security of radioactive sources. However one of the major outcomes 
of the Conference was again a recommendations for a legal international in-
strument on radiation safety and security.

7KH�FRGH�RI�FRQGXFW
The call for a legally binding undertaking on radiation safety and securi-

ty was replaced by the development of a soft-law instrument, which was orig-
inally termed Code de bonne conduite during the debates at the IAEA Board 
of Governors. It then became the Code of Conduct on the Safety and Security 
of Radioactive Sources (IAEA, 2004) and was approved by the Board of Gov-
ernors of the IAEA on 8 September 2003. A supplementary Guidance on the 
Import and Export of Radioactive Sources was subsequently issued in 2005 
(IAEA, 2005), The Code reflected the important findings by the Hofburg Con-
ference and had an immediate wide support at the political level. It should be 
noted that the G-8 annual summit held in Evian, France, in June 2003 had is-
sued a statement on “securing radioactive sources” in which it encouraged all 
countries to strengthen controls on radioactive sources and observe the Code 
of Conduct.
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Following the Code approval, on 19 September 2003, the IAEA General 
Conference, urged each State to write to the IAEA Director General stating: 
that it fully supports and endorses the IAEA’s efforts to enhance the safety and 
security of radioactive sources; and that it is working towards following the 
guidance contained in the Code. In addition, it requested the Director General 
to compile, maintain and publish a list of States that make a political commit-
ment by writing to him as urged by the General Conference.

The Code of Conduct is a peculiar instrument that is neither recognized 
in international conventions and treaties nor by the Agency Statute. It is not a 
‘safety standard’, but rather a systematic collection of a set of principles gov-
erning behaviour in relation to the safety and security of sources, addressing 
generally acceptable conducts and directions and managing attitudes for the 
control of radioactive sources.

It is interesting to note that the original direction of the Dijon Confer-
ence for a legally binding undertaking, which were further recognized and en-
dorsed by many successive ad hoc conferences, finally evolved into a no-legal-
ly binding ‘code of conduct’.

Most Governments have adhered to the Code of Conduct and the relat-
ed guidance and thus they have contributed enormously in addressing chal-
lenges for ensuring the safe use of radioactive sources. The Code is therefore 
a much welcomed development, but... a code of conduct is not a legally bind-
ing undertaking!

Towards a new convention?

Promising Developments

A number of promising developments towards an international instru-
ment on radiation safety and security are taking place in the IAEA.

The problems created by the safety vis-à-vis security conundrum were fi-
nally recognized by all IAEA Member States. On September 2012, the fifty-
sixth regular session of the IAEA General Conference, by resolution GC(56)/
RES/9, acknowledged by consensus that safety measures and security mea-
sures have in common the aim of protecting human life and health and the 
environment. Moreover, it called upon the IAEA Secretariat to continue its ef-
forts to ensure coordination of its safety activities and security activities, and 
encouraged Member States to work actively to ensure that neither safety nor 
security is compromised.

More recently, on September 2013, the IAEA General Conference, by Res-
olution GC(57)/RES/9, adopted at the fifty-seventh regular session, recogniz-
es again that nuclear safety and security have the common aim of protecting 
human health, society and the environment, while acknowledging the distinc-
tions between the two areas, and affirming the importance of coordination in 
this regard. It also encourages the Secretariat to continue implementing a co-
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ordination process to address interfaces between the publications of the Nu-
clear Security Series and the IAEA Safety Standards.

All these are encouraging developments at the level of the highest IAEA 
body. It is to be recognized, however, the General Conference continue to miss 
the fact that the issue is neither acknowledging obvious distinctions nor af-
firming coordination, but rather ensuring that radiation safety and security 
become together and legally binding to States. The main problem facing the 
IAEA in dealing with the radiation safety vis-à-vis security confusion is not 
coordination or addressing interfaces, but rather embedding radiation safety 
and security obligations into a common legally binding international instru-
ment.

Remaining Challenges

In spite of all the big achievements until now, the remaining challenges for 
global radiation safety and security are enormous:

— legally binding obligations for States have not been established;
— international standards are few and incomplete;
— security guidelines have been developed in isolation and their compati-

bility with the safety standards is dubious; and,
— an established international system for appraising compliance does not 

exist.
Bridging these gaps seems to be a sine-qua-non condition for ensuring in-

ternationally the safe and secure use of radiation sources.

Towards an International Regime

The remaining major challenge for ensuring radiation safety and security 
worldwide is the establishment of a serious international radiation safety and 
security regime.

The first challenge for such an international regime if of a legal nature: the 
development of an international intergovernmental undertaking of a legally 
binding nature. International undertakings are implemented by conventions 
and treaties, i.e. by formal agreement between States. They cannot be realized 
by ‘codes of conduct’ or other elements of ‘soft’ law, which are neither a bind-
ing obligation nor a standard to be followed.

This challenge had been already recognized by all international Confer-
ences on the subject, but to not avail and no concrete progress had been made 
to achieve the objective. The very much welcomed Code of Conduct, however 
important at the time of its approval, may have in fact impeded the develop-
ment of a legally binding undertaken.

Until that challenge is addressed the international community will contin-
ue to be far away from achieving a serious international regime for radiation 
safety and security.
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Action is urgently required. The following are a collection of ideas for an 
action plan that were already submitted to the Abu Dhabi Conference and it is 
hereinafter repeated to Interjura 2014:

The IAEA may wish to establish a Committee to explore the possibility 
of drafting a Convention on Radiation Safety and Security, using as a ba-
sis, among other instruments, the existing Code of Conduct. Such a Commit-
tee should involve the advice of the International Nuclear Law Association.

Should this essential work towards a Convention progresses sufficiently, 
the following actions should be completed as a supporting mechanisms to-
ward the Convention:

(1) The Commission of Safety Standards of the IAEA (CSS) may wish to 
launch a revision of the Safety fundamentals to incorporate the relevant nu-
clear security fundamentals into them in a coherent and consistent manner. 
The revision is in any case much needed as they have become obsolete. Fur-
thermore, a rationalization of the safety and security documents could be es-
tablished to issue recommendations in this regard.

(2) A Committee should be established with the mandate of making a pro-
posal for rationalizing all services offered by the Agency under its statutory 
mandate of providing for the application of the IAEA standards at the request 
of a State.

Action is the process of doing something to achieve an aim: the time is ripe 
for doing something concrete towards an internationally legally binding in-
strument on radiation safety and security. The nuclear legal experts in gener-
al and those in Interjura in particular and, specifically those of the prestigious 
International Nuclear Law Association could promote the first basic idea of 
drafting a Convention on Radiation Safety and Security.
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GuIdelInes Values fOr radIOnuclIde 

cOncentratIOns In fOOd and drInkInG 
water cOntamInated as result Of 

a nuclear Or radIOlOGIcal accIdent

By Gustavo Massera 1

abstract
To deal with the control of radionuclide concentrations in food and drink-

ing water used by affected people in a radiological emergency or in post emer-
gency circumstances, as a consequence of a nuclear or radiological accident, 
International Organizations, FAO, WHO and IAEA have established stan-
dards with recommended activity concentrations to be applied under the dif-
ferent prevailing circumstances.

Therefore there are several different sets of activity concentrations in food 
and drinking water in use including recommended values for international 
trade of foodstuff which are not always clearly understood.

This presentation refers to the existing international standards and the 
values for radionuclide concentrations recommended by the International Or-
ganizations and reports on the activities and conclusion reach by the inter-
agency Working Group establish by the IAEA Secretary at the request of the 
Radiation Safety Standard Committee, RASSC, with the specific aim of pro-
ducing a discussion paper to clarify on the matter, documenting the various 
international standards, the basis on which they had been derived and the cir-
cumstances in which they are intended be used.

 1 Nuclear Regulatory Authority, Argentina
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Introduction
All food and drinking naturally contains radioactivity, additional radioac-

tivity can also be introduced into food and drinking water as a result of dis-
charges of radioactivity from the many different authorized activities or as a 
result of a nuclear or radiological accident or malicious act causing the releas-
es of radioactivity into the environment.

In order to ensure that this additional radioactivity does not pose a long-
term health concern to consumers acceptable levels of radioactivity are estab-
lished so that the radiation doses to people due to ingestion of contaminated 
food and drinking water over a certain period of time does not exceed the rec-
ommended dose criteria.

In this regard it is found that there are several international standards relat-
ing to the levels of radionuclides in food and drinking water which are used in 
emergency exposure situations or under existing exposure situations. The rea-
sons and the criteria on which they are derived and the circumstances under 
which they are intended to be applied are not always clearly understood. Some 
are intended to be applied in emergency exposure situations, others in exist-
ing exposure situations within affected countries and some relate only to food 
bound for international trade following a radiological or nuclear emergency.

The issue was discussed at the 2012 mid-year RASSC meeting when exist-
ing problems to interpret and apply the guidance became apparent from the 
experience following the Fukushima nuclear accident. From the floor discus-
sion during the meeting it was realized the convenience that an inter-agency 
Working Group would best deal with the issue given the relevance to clarify 
the international community concerned with contaminated food and drinking 
from severe nuclear or radiological emergencies.

The inter-agency Working Group established by the IAEA with the aim of 
produsing a discussion paper was composed by representatives of the Secre-
tariat of the Codex Alimentarius Commission, the Food and Agriculture Or-
ganization (FAO), the International Atomic Energy Agency (IAEA), the World 
Health Organization (WHO), the Nuclear Energy Agency (NEA/OECD), and 
the European Commission (EC), with the International Commission on Ra-
diological Protection (ICRP) as an observer. Working Group meetings in May 
and October 2013 included technical consultants with experience in this area.

exposure situations
In terms of the degree of control available to the source of radiation and the 

expected duration of the exposure three different types of exposure situation: 
planned exposure situations, emergency exposure situations and existing expo-
sure situations were recommended by ICRP  2 and adopted for the purpose of es-

 2  International Commission on Radiation Protection, Publication 103: ICRP, 2007. THE 
2007 Recommendations of the International Commission on Radiological Protection. ICRP Pub-
lication 103. Ann. ICRP 37 (2-4).
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tablishing practical requirements for protection and safety, by the Internation-
al Basic Safety Standards on radiation protection and radiation source safety  3.

Planned exposure situations may continue for long periods of time, while 
emergency exposure situations may only apply for days to months until de-
clared control of the situation has been regained and characterization of any 
resulting radiological hazard has been completed.

Planned exposure situations such as controlled discharges of radioactivi-
ty into the environment from industries or hospitals or radioactivity resulting 
from natural origins are not considered.

(1) Emergency Exposure Situations

An emergency exposure situation is a situation of exposure that arises as 
a result of an accident, a malicious act, or any other unexpected event, and re-
quires prompt action in order to avoid or to reduce adverse consequences.

Preventive and mitigation actions have to be considered before an emergen-
cy exposure situation arises. However, once an emergency exposure situation ac-
tually occurs, exposures can be reduced only by implementing protective actions.

(2) Existing Exposure Situations (post-emergency)

An existing exposure situation is a situation of exposure which already ex-
ists when a decision on the need for control needs to be taken, even though 
exposure to natural background radiation, exposure due to residual radioac-
tive material that derives from past practices that were not subject to regula-
tory control or that remains after an emergency exposure situation are includ-
ed. Only existing exposure situations due to residual radioactivity following an 
emergency exposure situation were considered.

After the emergency exposure situation is declared ended, in existing ex-
posure situation further actions to protect people living in contaminated ar-
eas should be taken on the basis of criteria developed after careful assessment 
of the conditions.

The use of the term (post-emergency) in ‘existing exposure situation’ is 
so as to exclude natural radioactivity from the scope, though recognizing that 
WHO guidelines for drinking water include natural radionuclides.

results for the different exposure situations and trade
The protection strategy that will be used to guide the selection and im-

plementation of protective actions will include criteria addressing the food 

 3  Food and Agriculture Organization of the United Nations, International Atomic Energy 
Agency, International Labour Organisation, Oecd Nuclear Energy Agency, Pan American Health 
Organization, World Health Organization, Radiation Protection and Safety of Radiation Sources: 
International Basic Safety Standards, IAEA Safety Standards Series No. GSR Part 3, 2014.
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that is grown within the area identified by the hazard assessment, which is 
consumed locally and/or nationally, and which may be traded internationally. 
Water supplies identified by the hazard assessment will also be subject to ra-
diological criteria within the protection strategy.

The relationship between the radiological criteria which is part of the pro-
tection strategy established for the authorization of food and drinking water, 
and the corresponding operational criteria or guideline levels derived depends 
on a number of factors. The most important factors are the radio-toxicity of 
the radionuclide (expressed as an ‘ingestion dose conversion factors’ or ‘dose 
per unit intake’), the assumed quantity of food consumed per year and pro-
portion of this food which is assumed to be contaminated. The different values 
for these factors that apply can result in different operational levels (concen-
trations in food and drinking water) to achieve the same level of protection.

Emergency Exposure Situations case

For use within the affected countries, default operational intervention lev-
els are established in the IAEA Safety Guide GSG-2 apply  4, providing the ge-
neric criteria for implementing protective actions and other response actions 
in response to a nuclear or radiological emergency. These generic criteria are 
basis for the development of operational criteria (e.g. operational interven-
tion levels) to be used for prompt initiation of appropriate protective actions 
such as restricting the consumption of food, milk and water within the acci-
dent state and states impacted by a release following a nuclear or radiological 
accident and other response actions.

These intervention levels have been calculated using conservative as-
sumptions (in the absence of other information). Namely, that all (100%) of 
the food consumed is contaminated and consumed throughout a full year, and 
using the most restrictive age dependent dose conversion factors. These de-
fault operational intervention levels are based on a generic criterion of 10 mSv 
per year from ingestion.

The WHO Guidelines for drinking-water quality  5 do not apply during 
emergency exposure situations. For emergency exposure situation WHO re-
fers to IAEA Safety Guide GS-G-2.

 4  International Atomic Energy Agency, Safety Guide GSG2: Criteria for use in prepared-
ness and response for a nuclear or radiological emergency: general safety guide / jointly spon-
sored by the Food and Agriculture Organization of the United Nations … [et al.]. — Vienna: Inter-
national Atomic Energy Agency, 2011.

 5  World Health Organization, Water Quality and Health Strategy 2013-2020: World 
Health Organization. Water Quality and Health Strategy 2013-2020. http://www.who.int/wa-
ter_sanitation_health/publications/2013/water_quality_strategy.pdf
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Existing exposure situations case

The Basic Safety Standards (GSR Part 3) indicates that the regulatory 
body or other relevant authority shall establish specific reference levels typ-
ically be expressed as an annual effective dose to the representative person 
generally that does not exceed a value of about 1 mSv. In establishing such 
reference levels, the regulatory body or other relevant authority shall consid-
er the guideline levels for radionuclides contained in drinking water that have 
been published by the WHO.

Food: While dose criteria have been recommended for existing exposure 
situations (1-20 mSv per year for all exposure pathways, with an eventual goal 
of 1 mSv per year for commodities, including food), no operational criteria 
have been derived in any of the international standards.

Drinking water: The WHO guideline levels for drinking water quality ap-
ply for long-term consumption after the termination of the emergency expo-
sure situation (i.e., in the existing exposure situation) which is expected to be 
a long-term goal. In calculating the radionuclide specific guideline levels, a ge-
neric criterion of 0.1 mSv per year for ingestion was used (and assuming a life-
time consumption of water containing radionuclides at this level).

International trade case

For international trade, the guideline levels that apply for Radionuclides in 
Foods Contaminated Following a Nuclear or Radiological Emergency are con-
tained in the Codex General Standard for Contaminants and Toxins in Food 
and Feed (GSCTFF)  6 to be used by countries to control food traded interna-
tionally. The GSCTFF defines guideline level (GL) as “The maximum level of a 
substance in a food or feed commodity which is recommended by the CAC to 
be acceptable for commodities moving in international trade. When the GL is 
exceeded, governments should decide whether and under what circumstances 
the food should be distributed within their territory or jurisdiction.”

The Codex Guideline Levels apply to 20 radionuclides divided in four 
groups according to their dose per unit intake values based on an interven-
tion exemption level of 1 mSv per year following ICRP recommendations for 
ingestion.

These were calculated assuming that 10% of the diet consists of imported 
food, all of which is contaminated. Thus, assuming that for people in the im-
porting country, 10% is contaminated giving an import to production factor 
of 0.1. Separate guideline levels were calculated for adults and infants due to 
the differences in radionuclide absorption, metabolism and sensitivity to ra-
diation.

 6  Joint FAO/WHO Food Standards Programme, Codex Alimentarius Commission, Codex 
General Standard for Contaminants and Toxins in Foods, Schedule 1 — Radionuclides, CODEX 
STAN 193-1995, CAC, Rome (2006).
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For foods that are produced in small quantities, such as spices, that repre-
sent a small percentage of the total diet and hence a small addition to the total 
dose, the guideline levels may be increased by a factor of 10.

The Codex Guideline Levels apply to food after reconstitution or as pre-
pared for consumption.

Table 1. International organizations that have established standards 
for food and drinking water

emergency existing

WHO ----- Drinking water

Codex Alimentarius Food/infant food for trade Food/infant food for trade

IAEA Food/infant food and drinking 
water within affected countries

Not existing

conclusions and recommendations
No major gaps in the international standards were identified by the WG; 

however, some areas were noted where steps could be taken by international 
organizations and member states to facilitate the recognition, understanding 
and implementation of international standards which could be implement-
ed to better follow the approach recommended by the ICRP. In this regard it 
is suggested that a possible new framework could be further investigated that 
would consider the way countries manage their development of radiological 
criteria involving stakeholders for the consumption of produced food for long-
term protection of population living in territories directly affected.

The following are key recommendation formulated
In regard to the application of the Codex for the international trade of food 

the Committee on Contaminants in Foods (CCCF) is asked to consider the 
need for further guidance on the following issues:

— on criteria for the duration of the applicability of Guidance Levels.
— the identification of (international validated) methods of analysis and 

the development of sampling plans / methods that can further assist in the ap-
plication of the Codex Guideline Levels.

— to ensure that countries adopt levels no lower than the indicated values 
for imports and exports of food, protection is already assured using the Codex 
Guideline Levels.

Other recommendations:
— Member States are encouraged to ensure that appropriate coordination 

across all relevant Government bodies is established to ensure proper stan-
dards will be effectively implemented when dealing with contaminated food 
and drinking water in the aftermath of a nuclear or radiological emergency 
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in accordance with the international standards to reduce and maintain expo-
sures as low as reasonably achievable.

— Consideration should be given, by all International Organizations with 
a role in developing standards, if it would be helpful to users to derive all op-
erational criteria according to the protection needs of the most vulnerable 
groups and so generate just one value for the entire population.

— The WHO is asked to consider its guidance on the applicability of its 
guideline levels in the existing exposure situation (post-emergency) in terms 
of moving to a joint dose criterion for ingestion (food and drinking water) or, 
alternatively, to consider providing additional guidance to the application of 
the guideline levels as part of an overall protection strategy in the existing ex-
posure situation (post-emergency).

— Preparation of a TECDOC which describes a framework for use by mem-
ber States in developing their appropriate national operational criteria for ra-
dioactivity in food with particular emphasis on the methodology for establish-
ing national levels based on the (dose) reference levels. The TECDOC should 
include a set of default radionuclide-specific operational criteria for food with 
indication that national operational criteria development would be more pref-
erable.

Finally and for the purpose of understanding of the applicability of the cur-
rent standards for use in affected countries and international trade it is rec-
ommended the information from the WG should be used by the relevant In-
ternational Organizations to inform and advise their Member States on where 
their standards apply (and do not apply) to different situations encountered.
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New law oN RadiatioN PRotectioN aNd 
RadiatioN Safety, of PeoPle, PRoPeRtieS 

aNd eNviRoNmeNt. URUgUay 2013

By Ricardo S. Osores Balettute 1

abstract

Brief Legal Analysis of the law

Scope.- This Law applies to all situations involving exposure or potential 
exposure to ionizing radiation, including relating to the possession, uses, de-
velopment etc, which are carried out within the territory of the Republic of 
Uruguay

Objetive.- Substantial objective of this law is to ensure the protection and 
radiation safety, in regard to the protection of occupationally exposes, to the 
general public, property and the environment from the negative effects of ra-
diation risks and radiation induced damage avoiding or mitigating them, also 
ensuring the physical protection of sources and facilities.

Definitions.- Among other concepts are defined the following: Protection 
and Radiation Safety, Nuclear Safety, Radioactive Material, Nuclear material, 
Ionizing radiation, Dosimetry, Safeguard etc.

Regulatory authority.- The National Regulatory Authority Radiation 
Safety is he competent authority for the implementation of this law and its 
regulations. This regulatory body integrates the Ministry of Industry, Ener-
gy and Mining.

Exclusive, independence and autonomy.- Regulatory Authority is unique 
in Uruguay in terms of controlling the emission of ionizing radiation, will fea-
ture technical independence and technical and professional autonomy, re-

 1 Legal Adviser in National Regulatory Authority Radiation Safety.
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maining institutionally separate from all other activities that promotes or de-
velop nuclear technology or provide related services.

Capability.-
��3URPRWH�DQG�VSUHDG�D�OHYHO�XVHUV�DQG�VRFLHW\�LQ�JHQHUDO��WKH�UXOHV�FRQ-

cerning the protection and radiation safety, as well as the benefits of the peace-
ful uses of ionizing radiation.

��'HYHORS�DQG�PRQLWRU�FRPSOLDQFH�ZLWK�DOO�UHJXODWLRQV�UHJDUGLQJ�WKH�SUR-
tection and radiation safety.

��'HYHORS�VWDQGDUGV��WHFKQLFDO�UHJXODWLRQV��FRGHV�RI�SUDFWLFH�DQG�VDIHW\�DF-
tivities in nuclear technology and should periodically update them according 
with technological developments and the recommendations of the Interna-
tional Atomic Energy Agency ( IAEA) is applied

��$XWKRUL]H�WKH�LPSRUW��H[SRUW�DQG�WUDQVSRUW�RI�UDGLRDFWLYH�VRXUFHV��UDGLR-
isotopes or ionizing radiation generating equipment in accordance with cur-
rent standards

��0RQLWRU�FRPSOLDQFH�ZLWK�DOO�PDWWHUV�UHODWLQJ�WR�WKH�$JUHHPHQW�RI�WKH�$S-
plication of Safeguards Agreement between the IAEA and Uruguay

��,VVXLQJ�RSHUDWLQJ�OLFHQVHV�WR�IDFLOLWLHV�DQG�SHUVRQDO�DXWKRUL]DWLRQV�WR�MXV-
tify technical ability to work with radioactive materials and ionizing radiation 
generators and issuing permits to operate the equipment inspected.

��5HYRNH�DQG�VXVSHQG�OLFHQVHV�RU�DXWKRUL]DWLRQV��EHLQJ�DEOH�WR�FORVH�IDFLO-
ities temporarily or permanently and seize radioactive material, when failure 
of existing regulatory standards will check.

��5HJXODWH�DQG�FRQWURO�WKH�SHUIRUPDQFH�RI�VHUYLFHV�SURYLGHG�E\�WKLUG�SDU-
ties that relate to applications of ionizing radiation.

��3URYLGH�WKH�ZRUNHU�H[SRVHG�RFFXSDWLRQDOO\�WR�LRQL]LQJ�UDGLDWLRQ��LQIRU-
mation on annual dose values including the case if the integrated value func-
tions if he worked in more than one institution.

��3URPRWH�DQG�GLVVHPLQDWH� OHYHO�XVHUV� DQG� VRFLHW\� LQ�JHQHUDO�� WKH� UXOHV�
concerning the protection and radiation safety, as well as the activities of the 
regulatory authority in terms of this Law.

��$FWLQJ� DV� FRXQWHUSDUW\� SURMHFWV� LQYROYLQJ� UHJXODWRU\� LQIUDVWUXFWXUH� IL-
nanced by the IAEA or other national or international institutions.

��6XSHUYLVH�WKH�DFWLYLWLHV�RI�*URXS�,QWHUYHQWLRQ�5DGLRORJLFDO�(PHUJHQF\�
and participate in the framework of the National Emergency System, when 
they must act in incidents and accidents.

��0RQLWRU�DQG�FRQWURO�WKH�PDQDJHPHQW�DQG�VWRUDJH�RI�UDGLRDFWLYH�VRXUFHV�
and radioactive waste that may generated as result of the different authorized 
practices. The institution responsible for that storage and management must 
have the appropriate operating license issued by the Regulatory Authority.

��/LDLVH�ZLWK�UHJXODWRU\�ERGLHV�RI�RWKHU�FRXQWULHV�DQG�UHOHYDQW�LQWHUQDWLRQ-
al organizations to exchange information and multilateral and bilateral coop-
eration.

��(QVXUH�FRPSOLDQFH�ZLWK�WKH�WHUPV�VWLSXODWHG�LQ�QDWLRQDO�VWDQGDUGV�DQG�
international standards approved and ratified by Uruguay.
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��(VWDEOLVK�DSSURSULDWH�PHFKDQLVP�WR�LQIRUP�WKH�SXEOLF�DQG�XVHUV�RI�WKH�
regulatory process and safety aspects of radiation from regulated practices.-

Prohibition.- It prohibits without authorization of the Regulatory Au-
thority all activities involving ionizing radiation, and the import, export and 
transport of radioactive sources, radioisotope or ionizing radiation generat-
ing equipment.

Financial resources.- Financial resources required to carry out the com-
petencies and functions of the regulatory body will be allocated by Ministry of 
Industry, Energy and Mining at proposal of the Unit.

Taxes. The Law provides two kinds of rates, one of radiological protec-
tion and safety, and other granting licenses for import and export of radioac-
tive material.

Assistance public authorities.- Regulatory Authority to ensure compli-
ance with the Law, regarding to the controls, may have the assistance of the 
public authorities.-

Inspections.- Authorized by the Regulatory Body, inspector will have free 
access to the premises and facilities,where radiation sources are located (or 
expected), in order to verify compliance with regulatory requirements.

Sanctions.- The Regulatory Authority may sanction with: Warning, Fines, 
Revocation of licenses or authorizations, Facility closures and Seizure of ra-
dioactive material.

For the determination of the penalty to be applied, will be taken into ac-
count the background, also the repetition or recurrence verified breach, and 
will be applied gradually.

Physical protection of sources and facilities.- The physical protection of 
sources and facilities is implemented through a Regulatory Decree, which is 
currently considered by the Executive for approval.
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The revision of The euraTom basic 
safeTy sTandards direcTive

By Anne-Lise Teani 1

abstract
After a long and intense process of negotiations, the Euratom Communi-

ty updated in 2013 its core radiation protection legislation i.e. the Basic Safe-
ty Standards (BSS) Directive. Much more than a description of the content of 
its 109 articles and 19 annexes, the aim of this article is to focus on few points 
which reveal the growing level ambition of the Euratom Community.

In December 2013, the Council of the European Union adopted the Coun-
cil Directive 2013/59/EURATOM laying down basic safety standards for pro-
tection against the dangers arising from exposure to ionising radiation, and 
repealing Directives 89/618/Euratom, 90/641/Euratom, 96/29/Euratom, 
97/43/Euratom and 2003/122/Euratom 2. From historically scattered direc-
tives oriented on workers, general public and patients, the new BSS Directive 
provides for a global radiation protection approach. Of course, the specifici-
ties attached to the status of the person exposed to ionising radiation (work-
er, member of the public, patient) are preserved by this new Directive, but 
we can also perceive a trend to smoothen the traditional differences between 
these different regimes. Instead of an exhaustive description of all the new 
provisions of the Directive, this paper will focus on few examples revealing 

 1 Anne-Lise Teani holds a PhD in International Law and graduated from Bar School in 
2010. She works for the Euratom Technical Committee which ensures the implementation of the 
Euratom Treaty in France. The Euratom Technical Committee contributes to the development of 
French positions on nuclear affairs in Brussels and is hosted by the CEA Saclay Center. The author 
would like to thank Pierre Bourdier for its valuable contribution to Parts I and V b).

 2� 2-�/������RI���'HFHPEHU�������,W�VKRXOG�EH�QRWHG�WKDW�WKH�¿UVW�%66�'LUHFWLYH�ZDV�LVVXHG�
in 1959 and that it was updated in 1962, 1966, 1976, 1980 and 1996.



450

Anne-Lise Teani

how radiation protection is reinforced for both traditional and non-tradition-
al figures.

Before analyzing more deeply the provisions of the new Directive, an over-
view of the international and regional contexts is necessary to appreciate the 
extensive added-value of the BSS Directive.

i. The international context
The international system of radiological protection 3 is multidimensional 

and encompasses, first of all, scientific organizations such as the International 
Commission on Radiological Protection (ICPR) and the United Nations Scien-
tific Committee on the Effects of Atomic Radiation (UNSCEAR) and political 
organizations be they international as the International Atomic Energy Agen-
cy (IAEA) or regional as the European Atomic Energy Community (hereafter 
the “Euratom Community”). With regard to this quite dense system of inter-
national organizations, one could easily assume that radiation protection is le-
gally regulated at the international level.

However, if we take a quick look at public international law, binding in-
ternational obligations in the field of radiation protection are rare. No specif-
ic international convention is dedicated to this subject matter and we have not 
identified customary international law or relevant international case law in 
this field. However, the Convention on Nuclear Safety (CNS) adopted 1994 4 
partially deals with radiation protection in its article 15 which states that: 
“Each Contracting Party shall take the appropriate steps to ensure that in all 
operational states the radiation exposure to the workers and the public caused 
by a nuclear installation shall be kept as low as reasonably achievable and that 
no individual shall be exposed to radiation doses which exceed prescribed na-
tional dose limits”. Two of the three fundamental principles of radiation pro-
tection can clearly be identified in this provision: optimization (ALARA) and 
dose limitation 5. Article 24 of the Joint Convention on the Safety of Spent Fuel 
Management and on the Safety of Radioactive Waste Management should al-
so be mentioned and deals with “operational radiation protection”. It provides 
for a greater level of details compared to the CNS provision.

 3 For a complete description, see Lazo (E.), “International System of Radiological Pro-
tection”, International Nuclear Law: History, Evolution and Outlook, AEN-NEA OECD 2010, 
pp. 105-120.

 4 The Convention was adopted in Vienna on 17 June 1994 and entered into force on 24 Oc-
tober 1996. As of April 2014, there were 77 Contracting Parties (including EURATOM since 2000) 
DQG����6LJQDWRULHV�&RXQWULHV�ZKLFK�KDYH�QRW�\HW�UDWL¿HG�LW�

 5 Requirement 11 and 12 of the 2014 IBSS and Article 5 (b) and (c) of the 2013 BSS Di-
UHFWLYH��7KH�WKLUG�IXQGDPHQWDO�SULQFLSOH�RI�UDGLDWLRQ�SURWHFWLRQ� LV� WKH�SULQFLSOH�RI� MXVWL¿FDWLRQ�
DFFRUGLQJ� WR�ZKLFK�DXWKRUL]HG� H[SRVXUH� WR� LRQL]LQJ� UDGLDWLRQV�PXVW�EH� MXVWL¿HG� UHJDUGLQJ� WKH�
GDQJHUV�DQG�WKH�EHQH¿WV�LW�LPSOLHV��5HTXLUHPHQW����RI�WKH������,%66�DQG�$UWLFOH����D��RI�WKH������
BSS Directive).



451

The revision of the Euratom basic safety standards directive

However, these references to radiation protection are too general to 
achieve, in practice, a real protection against the dangers resulting from ion-
izing radiations.

The most valuable IAEA contribution in the field of radiation protection 
lies in its standards, known as the International Basic Safety Standards (IBSS) 
published for the first time in 1962 and updated in 1967, 1982 and 1996. The 
latest update is very recent as the document “International Basic Safety Stan-
dards, General Safety Requirements (GSR) Part 3 was adopted on July 22 of 
this year 6. These standards are integrated in the whole IAEA’s soft law system 
which can be summarized as follows:

— At the top stand the Fundamental Safety Principles 7. They consist in 
ten principles, such as the prime responsibility for safety resting with the per-
son responsible for nuclear facilities or activities 8. Most of these principles 
would rather be linked to safety in the Euratom’s conception. Yet since these 
principles stand at the highest level of the IAEA’s safety framework, they also 
apply to radiation protection.

— In the middle, Safety Requirements are distinguished between “Ge-
neric” and “Specific” ones. The International Basic Safety Standards consti-
tute the main General Safety Requirements of radiation protection 9 but also 
concern safety in some cases. They are more detailed and aim to be operation-
al. In order to facilitate their incorporation into national laws, all these Re-
quirements use regulatory language, as we can see with the recourse to “shall” 
statements.

— Finally, at the bottom, Generic and Specific Safety Guides are even 
more operational, explaining how to comply with the Safety Requirements. 
Expressed as “should” statements, they do not aim to be strictly respected but 
present international good practices in order to reach high safety levels. There 
are numerous radiation protection guides 10.

Yet, if the IAEA is effectively authorized by its Statute to establish such 
standards and to provide for their application 11, they are in major cases not le-
gally binding. They are so only for the IAEA’s own operations or when a State 
asks to apply these standards or where it benefits from the IAEA’s technical 

 6 Document available at: http://www-pub.iaea.org/MTCD/publications/PDF/Pub1578_
web-57265295.pdf.

 7 Fundamental Safety Principles, Safety Fundamentals No. SF-1, November 07, 2006: 
http://www-pub.iaea.org/MTCD/publications/PDF/Pub1273_web.pdf.

 8 Principle 1 of Safety Fundamentals.
 9 Other requirements deal with radiation protection such as Requirements No. GS-R-2 

“Preparedness and Response for a Nuclear or Radiological Emergency”.
 10 A few examples: Safety Guide No. RS-G-1.1 “Occupational Radiation Protection”; Safety 

Guide No. NS-G-2.7 “Radiation Protection and Radioactive Waste Management in the Opera-
WLRQ�RI�1XFOHDU�3RZHU�3ODQWV´��6SHFL¿F�6DIHW\�*XLGH�1R��66*����³5DGLDWLRQ�6DIHW\�LQ�,QGXVWULDO�
Radiography”.

 11 Article III.A.6 of the IAEA Statute.
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assistance. Even in these cases, which require an agreement between the par-
ties, the lack of any real enforcement mechanism demonstrates the first incen-
tive nature of these standards.

However, the IAEA’s IBSS have always been elaborated in cooperation 
with other specialized international institutions. The 2014 IBSS were devel-
oped with regard the 2007 recommendations of the ICRP 12, which has strong 
authority and plays a significant role in the development of radiation protec-
tion since its foundation in 1928.

Moreover, the terminology gives them consistency by getting them clos-
er from a conventional text. In addition to the recourse to “shall” statements 
and the provisions dealing with the “entry into force” or the “resolution of 
conflicts” 13 which were already present in 1996 and sound like convention-
al provisions, the new IBSS clearly state that “[they] are (...) to be applied by 
the Sponsoring Organizations to their own operations” 14. While it is precise in 
both 1996 and 2014 IBSS that the Member States of these Organizations are 
free to apply the IAEA’s requirements, depending on their membership obli-
gations, this addition seems to demonstrate the attempt by the Agency to en-
hance the authority of its soft law 15. Nevertheless these IBSS also precise that 
they are “recommended for use by States” and, in the case of the Euratom 
Community, that they are “ensured by the implementation of binding Eura-
tom legislation” 16.

Finally, if it could be supported that a convention on radiation protection 
would be necessary, the technical nature of this field and the operational as-
pects of its regulation seem to make such project impracticable and incremen-
tal progress more appropriate. In addition, radiation protection mainly deals 
with medical and man-oriented protection. By contrast, safety conventions 
(for example the CSN and the Joint Convention) are plant-related and pre-
vent cross border effects which purpose falls directly into the material scope of 
public international law. This difference of approaches also explains why safe-

 12 ICRP, Publication 103, 2007 Recommendations. The most obvious example of the re-
FRXUVH�WR�WKH�,&53�PRGHO�LV�SUREDEO\�WKH�JOREDO�VWUXFWXUH�RI�,%66��WKH\�DUH�RUJDQL]HG�¿UVW�UHJDUG-
ing the different exposure situations (planned; emergency; existing) and second depending on the 
categories of exposure (occupational; public; medical).

 13 IAEA 2014 IBSS, p. 18.
 14 IAEA 2014 IBSS, p. x.
 15 The differences in the writings of the respective paragraphs of the 1996 (p. 13, “Scope” 

in Preface) and the 2014 IBSS (p. xiv, “Application of the IBSS” in Preface by the Sponsoring 
Organizations) strengthen this feeling. For instance, in 1996, the text clearly stated that “[the re-
quirements] do not entail any obligation for States to bring their legislation into conformity with 
them (...)” and added that “[t]hey are aimed rather to serve as a practical guide (...)”. In 2014, it 
is implicitly implied that member states of the Sponsoring Organization either have discretion to 
adopt the requirements, or are obliged to do so regarding their membership obligations. More-
over these standards are never presented as some kind of simple guide.

 16 IAEA 2014 IBSS, pp. x, xiv. One may now ask whether this phrasing means that the ap-
plication of these IBSS “is already ensured” or that it “is to be ensured”.
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ty is covered by international binding conventions while radiation protection 
is internationally regulated through non-binding instruments.

Nevertheless, in Europe, the lack of binding radiation protection conven-
tions is balanced by the existence of a regional specialized organization called 
the European Atomic Energy Community.

ii. introduction to euratom Law
To have a clear picture of this new BSS Directive, it is absolutely neces-

sary to understand the legal framework in which it is inserted especially for 
non-European readers but not only, considering the specificities of the Euro-
pean Atomic Energy Community and the lack of academic programs or liter-
ature dedicated to it, even in Europe. A short overview of the Euratom Trea-
ty is therefore necessary.

Signed and ratified by 6 countries (Belgium, France, Germany, Italy, Lux-
embourg and Netherlands) in 1951, the Treaty establishing the European Coal 
and Steel Community gave impulsion to a wider construction leading in 1957 
to the creation of 2 new Communities: the European Atomic Energy Commu-
nity (“Euratom Community”) and the European Economic Community.

Euratom Treaty was adopted under the general objective to tackle with 
the general shortage of conventional energy in the 1950s. The founding States 
looked to nuclear energy as a means of achieving energy independence and 
ensuring security of supply. At the same time, the Treaty foresees the adoption 
of basic safety standards for the protection of workers and the general public, 
while it also provides for a safeguards system which prevents nuclear materi-
als from being diverted from their intended uses.

From this original set of 3 distinct Communities, it should be noted that 
the European Coal and Steel Community ceased to exist at the expiration of 
its founding Treaty in 2002 and that the European Economic Community was 
dissolved into the European Union following the entry into force of the Trea-
ty of Lisbon in 2009. Therefore, the Euratom Treaty is the last remaining and 
non-extensively amended piece of this original set of treaties. The Euratom 
Community has not been dissolved into the EU and maintains to date its sep-
arate legal personality. However, it should be noted that the Merger Treaty 
adopted in 1965 combined the executive bodies of the 3 Communities into a 
single institutional structure with shared institutions (Commission, Council, 
Parliament and Court of Justice). Although legally independent, the 3 Com-
munities share common institutions and nowadays, the institutional structure 
of Euratom is closely linked with that of the EU.

The European Commission promotes the general interest of Euratom and 
the EU, and takes appropriate initiatives to that end, including the prepara-
tion and making of legislative proposals. Pursuant to Euratom Treaty, legis-
lative acts in the field of nuclear energy may only be adopted by the Council 
upon the basis of a Commission proposal. The Commission also ensures the 
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application of the Treaties and of measures adopted pursuant to them and it 
can initiate judicial proceedings before the Court of Justice of the EU for non-
compliance with this law.

Even if the European Parliament is consulted under the Euratom legis-
lative process, it doesn’t share, contrary to EU proceedings, legislative pow-
er equally with the Council and cannot formally amend the Commission pro-
posals, giving rise to criticism based on the non-democratic nature of Euratom 
procedures.

From a 6 Member States Community in the 50’s, Euratom is nowadays 
composed of 28 Member States with the recent adhesion of Croatia 17. The ex-
tension of Euratom law can therefore be described as both vertical and hori-
zontal as secondary law is getting more and more detailed and its geograph-
ic scope is getting wider. This strong harmonization mechanism, combined 
with a growing number of Member States is leading to real improvements of 
the national frameworks of European countries in the field of radiation pro-
tection.

One of the common features of the European Treaties is to create a system 
able to produce binding secondary legislation through mechanisms involv-
ing its institutions and its Member States. Even if the Euratom Treaty was not 
fundamentally amended through the last 50 years, its secondary law, updat-
ed obsolete provisions of the Treaty and increased applicable legislation and 
binding obligations creating a comprehensive regional legislative framework 
in the field of radiation protection in which the BSS Directive constitutes the 
focal point.

The 2 main instruments of European secondary legislation are regula-
tions and directives. Both are addressed to Member States but the first ones 
prescribe directly applicable obligations whereas directives set objectives to 
Member States which have to be transposed in national legislation. Regula-
tions tend therefore to unify law where directives harmonize national legisla-
tion through the transposition mechanism.

If primary law can prescribe the use of one instrument instead of anoth-
er 18, there is no such provision in articles 31 and 32 which constitute the legal 
basis of the BSS Directive. In that case, it is therefore the purpose of the leg-

 17 The following twenty eight States are members of Euratom Community: the Kingdom 
of Belgium, the Republic of Croatia, the Czech Republic, the Kingdom of Denmark, the Federal 
Republic of Germany, the Republic of Estonia, the Hellenic Republic, the Kingdom of Spain, the 
French Republic, Ireland, the Italian Republic, Republic of Bulgaria, the Republic of Cyprus, the 
Republic of Latvia, the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of 
Hungary, the Republic of Malta, the Kingdom of the Netherlands, the Republic of Austria, the 
Republic of Poland, the Portuguese Republic, the Republic of Romania, the Republic of Slovenia, 
the Slovak Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom of 
Great Britain and Northern Ireland.

 18 See for example article 38 of the Euratom Treaty: “In cases of urgency, the Commission 
shall issue a directive requiring the Member State concerned to take, within a period laid down 
by the Commission, all necessary measures to prevent infringement of the basic standards and to 
ensure compliance with regulations” or article 79 “The nature and the extent of the requirements 
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islation that determines its form. Indeed, basic safety standards are defined 
in article 30 of the Euratom Treaty as “a) maximum permissible doses com-
patible with adequate safety; (b) maximum permissible levels of exposure and 
contamination; (c) the fundamental principles governing the health surveil-
lance of workers”.

These standards shall therefore set minimum rules and provide for funda-
mental health principles. In addition, article 33 of the Euratom Treaty states 
that: “Each Member State shall lay down the appropriate provisions, wheth-
er by legislation, regulation or administrative action, to ensure compliance 
with the basic standards which have been established and shall take the nec-
essary measures with regard to teaching, education and vocational training”. 
This combination of minimum rules and national responsibility in Chapter III 
clearly urged the legislator to act through a directive.

As already said, a directive is the best legal instrument to achieve harmo-
nization of national legislations. For non-European readers, it should be not-
ed that, this system of Community legislation also comprises non-compliance 
mechanisms which can be activated by the European Commission and lead 
to the referral of the European Court of Justice. The existence of these in-
fringement procedures confers effectiveness to European law in general, and 
to Euratom law in particular. The normative strength of European and Eura-
tom secondary law combined with the extension of its geographical applicabil-
ity constitutes the real added value of these regional legal orders.

iii. scope of the new bss directive
After the description of the international and regional contexts, it is time 

to focus on the renewal of the radiation protection instruments in Europe. As 
already said, the new BSS Directive repeals the 5 directives here below:

— Council Directive 89/618/Euratom of 27 November 1989 on inform-
ing the general public about health protection measures to be applied and 
steps to be taken in the event of a radiological emergency 19.

— Council Directive 90/641/Euratom of 4 December 1990 on the oper-
ational protection of outside workers exposed to the risk of ionising radiation 
during their activities in controlled areas 20.

— Council Directive 96/29/Euratom of 13 May 1996 laying down basic 
safety standards for the protection of the health of workers and the general 
public against the dangers arising from ionising radiation 21.

UHIHUUHG�WR�LQ�WKH�¿UVW�SDUDJUDSK�RI�WKLV�$UWLFOH�VKDOO�EH�GH¿QHG�LQ�D�UHJXODWLRQ�PDGH�E\�WKH�&RP-
mission and approved by the Council”.

 19 OJ L 357, 7.12.1989, p. 31.
 20 OJ L 349, 13.12.1990, p. 21.
 21 OJ L 159, 29.6.1996, p. 1.
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— Council Directive 97/43/Euratom of 30 June 1997 on health protec-
tion of individuals against the dangers of ionising radiation in relation to med-
ical exposure, and repealing Directive 84/466/Euratom 22.

— Council Directive 2003/122/Euratom of 22 December 2003 on the 
control of high-activity sealed radioactive sources and orphan sources 23.

Directive 96/29 and its earlier versions have always been recognized by 
both scientists and lawyers as the leading documentation in the field of radia-
tion protection. Other directives such as Directive 97/43 or Directive 90/641 
supplement Directive 96/29. Behind a will to simplify access to the relevant 
directives, the revision that lead to the adoption of Directive 2013/59 also ga-
ve the Commission a chance to bring closer the protection of workers, mem-
bers of the public and patients. Even if occupational, public and medical ex-
posures are addressed in different chapters, there are provisions and entire 
chapters that should be applied notwithstanding the type of exposure situa-
tion. While preserving an appropriate protection for each type of exposure, 
this new Directive also contains general requirements and principles applica-
ble to every situation. So, much more than a classic example of revision, the 
process which leads to the adoption of Directive 2013/59 is more similar to a 
codification in so far as it tends to gather all relevant pieces of legislation in 
the same document. Indeed, Directive 2013/59 provides for a systematic or-
ganization of principles and methods in the field of radiation protection for di-
fferent types of exposure and situations.

That said, one can question the scope of this codification especially con-
cerning the adoption of Directive 2013/51 laying down requirements for the 
protection of the health of the general public with regard to radioactive sub-
stances in water intended for human consumption 24, less than 2 months be-
fore the adoption of the BSS Directive. This directive adopted the 22 October 
2013 lays down requirements for the protection of the health of the gener-
al public with regard to radioactive substances in water intended for human 
consumption and could have been incorporated into the new BSS Directive 
with regard to its substance matter. But as this Euratom Directive was aimed 
at replacing some provisions of Directive 98/83/EC with regard to its appli-
cation to radioactive substances, the Commission considered more appropri-
ate not to incorporate it in the BSS Directive. From our point of view, it is nev-
ertheless a missed opportunity to provide a complete and coherent legislative 
framework in the field of radiation protection.

On the contrary, even if Directive 2003/122/Euratom on the control of 
high-activity sealed radioactive sources and orphan sources is connected to 

 22 OJ L 180, 9.7.1997, p. 22.
 23 OJ L 346, 31.12.2003, p. 57.
 24 OJ L 296/12, 7 November 2013.
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the BSS Directive 25, it also introduces safety, security and enforcement actions 
that were not usually addressed by radiation protection legislation. Its inclu-
sion into the new BSS Directive could therefore be questioned with regard to 
its substance.

Finally, one can also regret the fact that regulations laying down maxi-
mum permitted levels of radioactive contamination of food and feed follow-
ing a nuclear accident or any other case of radiological emergency 26 which un-
doubtedly felt into the subject matter of radiation protection —as ingestion 
is an important exposure pathway to ionizing radiations— were not includ-
ed in the BSS Directive. Nevertheless, such inclusion was legally impossible 
due to the incompatibility of procedures governing regulations and directives. 
As already explained, regulations are directly applicable whereas directives 
need to be transposed by Member States and allow therefore greater flexibil-
ity in the implementation of the obligations. The same reasoning applies to 
Council Decision 87/600/Euratom of 14 December 1987 on Community ar-
rangements for the early exchange of information in the event of a radiological 
emergency 27. Concerning the food and feed regulations, the Commission de-
cided therefore to initiate in 2014 a specific codification process to supersede 
the three existing regulations 28. That said, even if one could regret the exclu-
sion of some other relevant radiation protection instruments from the scope 
of the Directive, the result of this revision process is remarkable.

iv. The emergence of a global approach
The Directive provides for a complete system of radiation protection appli-

cable to occupational, public and medical exposures. If these 3 types of expo-
sures are dealt in separate chapters (Chapters VI, VII and VIII), the Directive 
contains 7 “transverse” chapters applicable without distinctions based on the 
type of exposures. If some of these transverse chapters are aimed at respecting 
the legislative standards of a European instrument (subject matter and scope, 

 25 See article 1(3): “The minimum obligations resulting from this Directive supplement 
those set out in Directive 96/29/Euratom”.

 26 Council Regulation (Euratom) No 3954/87 of 22 December 1987 laying down maximum 
permitted levels of radioactive contamination of foodstuffs and of feeding-stuffs following a nu-
clear accident or any other case of radiological emergency, Commission Regulation (Euratom) 
No 944/89 of 12 April 1989 laying down maximum permitted levels of radioactive contamination 
in minor foodstuffs following a nuclear accident or any other case of radiological emergency and 
Commission Regulation (Euratom) No 770/90 of 29 March 1990 laying down maximum permit-
ted levels of radioactive contamination of feeding-stuffs following a nuclear accident or any other 
case of radiological emergency

 27 OJ L 371, 30.12.1987, p. 76.
 28 See proposal for a Council Regulation laying down maximum permitted levels of radioac-

tive contamination of food and feed following a nuclear accident or any other case of radiological 
HPHUJHQF\�DGRSWHG�E\�WKH�&RPPLVVLRQ�WKH����-DQXDU\�������&20����������¿QDO�
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definitions and final provisions 29), other really provide for a generic obliga-
tions harmonizing and strengthening radiation protection mechanisms. For 
example, chapter III deals with the “system of radiation protection”, chapter 
IV sets “requirements for radiation protection education, training and infor-
mation”, chapter V is about “justification and regulatory control of practices” 
and chapter IX reinforces chapter V by allocating “general responsibilities of 
Member States and competent authorities and other requirements for regula-
tory control”. These 4 transverse chapters give a new dimension to the BSS Di-
rective which structure tends gradually to smoothen the differences between 
the well-established types of exposure addressed in chapters VI, VII and VIII.

Article 22 of Directive is a good example of the blurring of the traditional 
categorization of people between workers, general public and patients and of 
the need to envisage other types of exposures. This new provision deals with 
“practices involving the deliberate exposure of humans for non-medical imag-
ing purposes”. First of all, it should be noted that, contrary to the major part 
of the Directive, this article deals with the exposure of “humans” without ref-
erence to their status. The introduction of a provision on the exposure of hu-
mans in a transverse chapter is symptomatic of the incapability of the tradi-
tional system to address new or controversial types of exposures. Annex V of 
the Directive provides for an indicative list of practices involving non-medical 
imaging exposure. Some of them use medical radiological equipment (radio-
logical health assessment for employment, immigration or insurance purpos-
es etc...) but some others do not. It is for example the case of the use of ionis-
ing radiation for detection of concealed objects on or attached to the human 
body, or the use of ionising radiation for detection of concealed humans as 
part of cargo screening or finally practices involving the use of ionising radia-
tion for legal or security purposes.

Until now, “medico-legal” exposures were considered under Directive 
97/43 as medical exposures 30 but if they were mentioned, they were not prop-
erly addressed nor really regulated. Due to the increasing of this type of expo-
sures, the inclusion of a dedicated article combined with an annex can be wel-
comed, even if one could also fear that the recognition of their existence might 
contribute to make them commonplace.

Under new article 22, Member States shall ensure the identification of 
practices involving non-medical imaging exposure and ensure that special at-
tention is given to their justification. In addition, “information is provided 
to and consent sought from the individual to be exposed, allowing for cases 
where the law enforcement authorities may proceed without consent of the in-
dividual according to national legislation”. Therefore, if the Directive strictly 
regulates non-medical imaging exposures and reinforces information require-
ments, it also allows Member States to go beyond the refusal of an individual 
to be exposed, giving rise to an ethical debate.

 29 Chapters I, II and X of the Directive.
 30 See article 1(2) e).
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The blurring of the traditional radiation protection frameworks is also re-
inforced by the introduction of a regulatory system applicable to any kind of 
exposures.

Indeed, in the new transverse chapters, the regulatory control mecha-
nisms have been considerably reinforced conferring effectiveness to the pro-
tective measures contained in the Directive. An entire section is dedicated to 
regulatory control 31 and another one to the institutional infrastructure 32. The 
regulatory control is defined in article 4 of the Directive as “any form of con-
trol or regulation applied to human activities for the enforcement of radia-
tion protection requirements”. The Directive contains its own enforcement 
arrangements structured around prohibitions 33, administrative procedures 34, 
designation of authorities and experts in charge of the implementation of the 
obligations and finally, inspections 35. With respect to the previous Directive 
96/29, the provisions on regulatory control have been improved. When in 
1996, the regulatory control was structured around 2 procedures (reporting 
and authorization) 36, it comprises nowadays a comprehensive authorization 
procedure encompassing notification, registration and licensing, all of which 
are subject to a graded approach principle 37. These provisions have a strong 
structuring power because they now apply to every type of exposure be they 
occupational, public or medical.

As already mentioned, chapter IX of the Directive allocates the general re-
sponsibilities between the Member States and the competent authorities and 
provides for other requirements of regulatory control such as inspections and 
enforcement arrangements. In the first section of this Chapter entitled “Insti-
tutional infrastructure”, attention must be paid to the new article 76 “Com-
petent authority”. In the 5 directives subject to the revision, the notion of 
“competent authority” was used in some provisions of the text but no clear 
definition of its statutory missions was provided 38. This new article 76 and es-
pecially its first paragraph states that Member States “shall ensure that the 
competent authority: (a) is functionally separate from any other body or or-
ganization concerned with the promotion or utilisation of practices under this 
Directive, in order to ensure effective independence from undue influence on 

 31 See section II of Chapter V.
 32 See section I of Chapter IX.
 33 Article 21.
 34� $UWLFOHV����WR����VHW�D�FRPSUHKHQVLYH�UHJXODWRU\�FRQWURO�EDVHG�RQ�D�V\VWHP�RI�QRWL¿FDWLRQ��

registration and licensing. Exemptions from regulatory control are provided in article 30.
 35 Article 104.
 36 Article 3 and 4 of 96/29 Directive.
 37 Article 24.
 38 Except in Directive 2003/122/Euratom on the control of high-activity sealed radioactive 

sources and orphan sources which already contained an article 13 entitled “competent authority” 
but who merely stated that Member States shall designate the competent authority to carry out 
tasks in accordance with the Directive and provide for point of contact details.
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its regulatory function; (b) is given the legal powers and human and financial 
resources necessary to fulfil its obligations”. The independence of the com-
petent authority when carrying out its regulatory function is therefore a cri-
teria that will have to be ensured and respected by each Member State of the 
Euratom Community. Inspired by the provisions of Directive 2009/71/EUR-
ATOM of 25 June 2009 establishing a Community framework for the nucle-
ar safety of nuclear installations (“nuclear safety Directive”) 39 and Directive 
2011/70/EURATOM of 19 July 2011 establishing a Community framework 
for the responsible and safe management of spent fuel and radioactive waste 
(“waste Directive”) 40 on the competent regulatory authorities in the field of 
safety, new article 76 tends to assimilate radiation protection and safety re-
quirements, contributing to create a consistent Euratom secondary law.

From scattered directives, the new BSS Directive achieved to provide a 
global system of radiation protection encompassing also non-traditional as-
pects such as environment.

v. The environmental issue
The environmental issue was central during the negotiations of the Direc-

tive and took a twofold dimension. First of all, the scope of the Directive was 
broadened to include environmental protective measures. At the same mo-
ment, in line with ICPR Publication 103, the Directive addresses exposures 
due to natural radiation sources i.e. exposures to radon, cosmic radiations and 
naturally-occurring radioactive material.

a. Protection of the environment in the view of a long term  
health protection

In its original legislative proposal adopted the 30th May 2012 41, the Com-
mission included a four articles chapter IX entitled “Protection of the envi-
ronment” just after the three chapters dedicated to the protection of workers, 
patients and members of the public. The protection of environment was there-
fore conceived and treated at the same level than the one of individuals. Ar-
ticle 76 of the Commission proposal was drafted as follows: “Member States 
shall include, in their legal framework for radiation protection and in particu-
lar within the overall system of human health protection, provision for the ra-
diation protection of non-human species in the environment. Member States 
shall include, in their legal framework for radiation protection and in partic-
ular within the overall system of human health protection, provision for the 

 39 OJ L 172/18 of 2 July 2009.
 40 OJ L 199/48 of 2 August 2011.
 41 Available at: http://ec.europa.eu/energy/nuclear/radiation_protection/doc/2012_

com_242.pdf. See articles 76, 77, 78 and 79.
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radiation protection of non-human species in the environment (...)”. Original 
Chapter IX also contained a safety-oriented article 78 requiring “to take ap-
propriate technical measures to avoid significant environmental damage in 
the event of an accidental release or to mitigate the extent of such damage”.

This chapter IX raised scientific, technical, political and legal questions 
among the Member States. Some Member States expressed doubts about im-
plementation of the proposed environmental measures and raised the lack of 
specific and clear international recommendation related to the radiation pro-
tection of environment. For these reasons, the implementation into the na-
tional legislation seemed for them to be too premature. During the negotia-
tions, ICRP was still working on a new recommendation which by nature was 
ought to be general. Member States couldn’t therefore rely on a specific guide 
and would lack methodology to evaluate the results. While the ICRP has pub-
lished a methodology for dose assessment for biota, a publication on the ap-
plication of criteria was still awaited during the negotiations and it would have 
been therefore up to national authorities to assess the doses to representa-
tive animals and plants in terms of protection of the ecosystem. Other con-
sidered that IAEA-BSS standards have a different purpose than Euratom BSS 
and should therefore not be used as obligatory.

Aware of these difficulties and of the lack of scientific data, the Commis-
sion proposed in its original article 107, to split the obligation of transposition 
in two different periods of time to allow Member States to differ the transpo-
sition of provisions of Chapter IX. This solution was not deemed appropriate 
by Member States because it was conceived to postpone the problem without 
solving it.

Beyond the scientific and technical questions induced by the proposal of 
the Commission, the inclusion of provisions protecting the environment from 
the dangers resulting from ionizing radiations raised intense political and le-
gal debate among Member States.

The legal questions focused on whether Articles 31 and 32 of the Euratom 
Treaty could serve as legal basis for Chapter IX and more generally, whether 
provisions on the protection of the environment (for other purposes than for 
the protection of people) could be issued on the basis of the Euratom Trea-
ty. After a detailed analysis, the Council decided that the environment should 
be protected in the view of long term health protection as the state of the en-
vironment can impact long-term human health. The wording of article 2 re-
flects the new level of ambition of the Directive: “This Directive applies to any 
planned, existing or emergency exposure situation which involves a risk from 
exposure to ionising radiation which cannot be disregarded from a radiation 
protection point of view or with regard to the environment in view of long-
term human health protection”.

That connection with the long term health protection explains why the 
new environmental protected measures are included in chapter VIII dedicat-
ed to public exposures.
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In the pre-existing BSS directives, there were no clear environmental pro-
tective measures. If we take for example Directive 80/836 of 15 July 1980 
amending the Directives laying down the basic safety standards for the health 
protection of the general public and workers against the dangers of ionizing 
radiation 42, it refers, in its article 43 litera b), to “radioactive contamination 
liable to extend beyond the perimeter of the establishment”. Directive 96/29 
which repealed Directive 80/836 introduces the word “environment” notably 
in its article 47 dealing with responsibilities of undertakings 43 and in article 51 
dealing with interventions in cases of radiological emergencies. The wording 
of article 51 is very interesting because the protection of environment is clear-
ly intended “to reduce the transfer of radioactive substances to individuals”.

A long process was necessary to implement environmental protective 
measures that were not directly linked to the exposure of the individuals. In-
deed, we can perceive, behind the concept of long-term health protection, the 
notion of future generations. The new text encourages Member States to im-
plement protective measures in a different timescale, a timescale that is not 
necessarily in relation with the immediate exposure of individuals but might 
impact future generations.

These new protective measures focus first of all on the monitoring of ra-
dioactive discharges 44 and the operational protection of members of the pub-
lic requires these discharge authorisations to take into account, “where appro-
priate, the results of a generic screening assessment based on internationally 
recognised scientific guidance, where such an assessment has been required 
by the Member State, to demonstrate that environmental criteria for long-
term human health protection are met” 45.

Regarding existing exposure situations, the Directive sets the obligation 
for Member States to ensure that “an appropriate environmental monitoring 
programme is in place” 46. Article 4(32) defines environmental monitoring as 
“the measurement of external dose rates due to radioactive substances in the 
environment or of concentrations of radionuclides in environmental media”.

 42 OJ L246/1 of 17 September 1980.
 43 Each Member State shall require the undertaking responsible for practices as referred to 

in Article 2 to conduct them in accordance with the principles of health protection of the popula-
tion in the area of radiation protection and in particular to carry out the following tasks within its 
installations: a) achieving and maintaining an optimal level of protection of the environment and 
the population;

(b) checking the effectiveness of technical devices for protecting the environment and the 
population;

(c) acceptance into service, from the point of view of surveillance of radiation protection, of 
equipment and procedures for measuring and assessing, as appropriate, exposure and radioactive 
contamination of the environment and the population.

 44 Article 67.
 45 Article 65(2).
 46 Article 72.
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These new provisions inspired by latest ICPR publication constitute a real 
change in the way radiation protection should be managed by Member States 
and is a good example of how internationally recognised scientific recommen-
dations can be gradually integrated into regional and national legal orders. 
The same reasoning applies to the protection against the dangers that envi-
ronment may pose to human health.

b. Protection “against” the environment through the inclusion 
of exposure to natural sources

Awareness about natural radioactive sources exists since the first BSS 
Directive in 1959. This Directive provided for the concept of “natural back-
ground radiation,” defined as all ionizing radiations originating from natural 
terrestrial and cosmic sources. Yet, if this Directive applied to the elimination 
of natural radioactive substances, it expressly excluded this “natural back-
ground radiation” from the calculus of dose constrains. In the same sense, 
while the 1984 BSS Directive stated that “apart from natural background ra-
diation, medical exposure to radiation is at present by far the major source of 
exposure to ionizing radiation”, this natural source of radiation was never tak-
en into consideration in dose limits and other norms, neither in this Directive 
nor in the 1980 one.

In 1990, the Commission published a Recommendation on the protection 
of the public against indoor exposure to radon 47. It noticed that exposure to 
radon was not a new phenomenon and that there already was an increasing 
awareness of the significance of indoor exposure of the population to radon 
and the evidence about radon-related excess of lung cancer deaths. Follow-
ing the study of the group of experts of Article 31 of the Euratom Treaty which 
was consistent with the analyses of the ICRP, it recommends to establish an 
appropriate system for reducing indoor radon exposure and to provide public 
for information. This system would be based on reference levels for existing 
buildings with associated remedial actions and design levels for future con-
structions, in addition to an identification of areas and buildings likely to have 
high indoor radon levels.

In 1996, while the BSS Directive still excludes the natural level of radiation 
and radon exposure in dwellings from its scope 48, it requires States to identi-
fy professional activities which could lead to a radon, thoron or gamma expo-
sure of workers and the public 49.

This was clearly unsufficient and the new BSS Directive really marks a 
progress on this subject and applies to “human activities which involve the 
presence of natural radiation sources that lead to a significant increase in the 

 47 Recommendation 90/143/Euratom dated 21 February 1990.
 48 Article 2(4)
 49 Article 40(2)a.
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exposure of workers or members of the public” and in particular the expo-
sure of air or spacecrew and the processing of materials with naturally-occur-
ring radionuclides in its general scope 50. First, the sentence is more integra-
tive dealing with “human activities” and not only “professional activities” but 
in addition to that, the whole of the Directive applies and does not limit the 
consideration of these natural sources to their sole identification. Exposure to 
indoor radon and the external exposure from building materials are also in-
cluded in the scope of the Directive 51.

Concerning radon, the new provisions are disseminated in the occupa-
tional and public exposures chapters (articles 54 and 74) as well as in trans-
verse chapter IX dedicated to the general responsibilities of Member States 
and competent authorities (article 103) and reflect the will of the legislator to 
address all the aspects of the radon issue. In addition, annex XVIII provides 
for a list of items to be considered in preparing the national action plan to ad-
dress long-term risks from radon exposures.

Pursuant to article 54, Member States shall establish national reference 
levels for indoor radon concentrations in workplaces and the reference lev-
el for the annual average activity concentration in air shall not be higher than 
300 Bq m-3, unless it is warranted by national prevailing circumstances. Mea-
surements are required in workplaces and if the radon concentration contin-
ues to exceed the national reference level, despite the action taken in accor-
dance with the principle of optimization, the situation shall be notified to the 
competent authority and managed as a planned exposure situation.

Article 74 which is part of the public exposures chapter deals with indoor 
exposure to radon and requires Member States to establish national refer-
ence levels for indoor radon concentrations. The reference levels for the annu-
al average activity concentration in air shall not be higher than 300 Bq m-3. 
Member States shall promote action to identify dwellings, with radon con-
centrations exceeding the reference level and encourage, where appropri-
ate by technical or other means, radon concentration-reducing measures in 
these dwellings. This article also introduces local and national information re-
quirements on indoor radon exposure and the associated health risks, on the 
importance of performing radon measurements and on the technical means 
available for reducing existing radon concentrations.

Finally, under article 103, Member States shall establish a national action 
plan addressing long-term risks from radon exposures in dwellings, buildings 
with public access and workplaces for any source of radon ingress, whether 
from soil, building materials or water.

A few comments need to be done on that set of articles. First of all, the Di-
rective prescribes the establishment of reference levels instead of dose limits, 
recognizing the incapability of the traditional radiation protection tools to ad-
dress exposures to natural sources. In addition, due to the geological differ-

 50 Article 2(2)c.
 51 Article 2(2)d.
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ences affecting Member States (and as a consequence exposures to radon), it 
was necessary to introduce through recital 24, an exception to allow Member 
States, in case of national prevailing circumstances, to establish a reference 
level for indoor radon concentrations in workplaces that is higher than 300 
Bq m-3, provided they submit that information to the Commission. Finally, 
article 103 and annex XVIII are aimed at addressing “long-term” risks from 
radon exposures and are consistent with the provisions protecting the envi-
ronment in view of a long-term health protection described here above. When 
environmental issues need to be addressed, they necessarily imply a different 
timescale.

If radon is the best example of the integration of natural radioactive sourc-
es in the BSS Directive, it is nevertheless not the only one. Indeed, under arti-
cle 23 of the Directive, Member States shall ensure the identification of class-
es or types of practice involving naturally-occurring radioactive material and 
leading to exposure of workers or members of the public which cannot be dis-
regarded from a radiation protection point of view. These practices might be 
subject to notification pursuant to article 25(3). Annex VI provides for a list of 
industrial sectors involving naturally-occurring radioactive material.

Article 75 should also be mentioned as it regulates gamma radiations from 
building materials. Indeed, article 75(1) states that: “The reference level ap-
plying to indoor external exposure to gamma radiation emitted by building 
materials, in addition to outdoor external exposure, shall be 1 mSv per year” 
and regulated the placing on the market of building materials that are of con-
cern from a radiation protection point of view. Annex XIII provides for an 
indicative list of types of building materials considered with regard to their 
emitted gamma radiation. The Directive allows Member States to include spe-
cific requirements in relevant building codes or restrictions on the envisaged 
use of such materials.

If the protection of both members of the public and workers is reinforced 
by the protection of the environment in a view of a long term health protection 
and by the inclusion of natural sources of ionising radiation in the scope of the 
Directive, their operational protection is also reinforced by immediate mech-
anisms in case of emergency.

vi. emergency preparedness and response
The discussions on the revision of the BSS Directive initiated in Brussels 

in October 2011 on the basis of a first proposal of the Commission, that is to 
say few months after the Fukushima accident. The final Commission propos-
al was released in June 2012. Even if this accident did not fundamentally al-
tered the essence and structure of the text proposed by the Commission (and 
which was the fruit of extensive pre-consultations), it clearly gave to the ne-
gotiation of provisions on emergency preparedness and response, a different 
lightening.
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It was in particular the case with article 53 dealing with “emergency oc-
cupational exposure”, article 73 on “contaminated areas” and more generally, 
with articles dealing with emergency exposure situations.

Let’s focus first on emergency occupational exposures as article 52 of Di-
rective 96/29 only provided for principles and operational guides. New arti-
cle 53 is much more detailed and regulatory-oriented. The principle is that 
“Member States shall ensure that emergency occupational exposures shall re-
main, whenever possible, below the values of the dose limits laid down in Arti-
cle 9”. When it is impossible to do so, article 53(2) states that “reference levels 
for emergency occupational exposure shall be set, in general below an effec-
tive dose of 100 mSv”. Moreover, “in exceptional situations, in order to save 
life, prevent severe radiation-induced health effects, or prevent the develop-
ment of catastrophic conditions, a reference level for an effective dose from 
external radiation of emergency workers may be set above 100 mSv, but not 
exceeding 500 mSv”.

In the original text proposal of the Commission, no emergency worker was 
supposed to undertake actions resulting in doses in excess of 50 mSv and, in 
exceptional circumstances, a reference level above 100 mSv could have been 
set.

The negotiations in Brussels lead therefore to two major changes which 
are, first, the rising of the maximum reference levels for “classic” emergen-
cy occupational exposures from 50 to 100 mSv and second, the introduction 
of a limit of 500 mSv concerning “exceptional situations”. During the Fuku-
shima accident, 99 emergency workers were exposed to doses exceeding 100 
mSv which proves that the original proposal of the Commission of 50 mSv was 
not operational and had to be reevaluated. Indeed, in similar circumstanc-
es, Member States should have had recourse to derogation, making common-
place the exceeding of recommended reference levels.

A new aspect of emergency occupational exposure is the information 
which shall be delivered to emergency workers. According to article 53(3), 
workers which “are liable to undertake actions whereby an effective dose of 
100 mSv may be exceeded are clearly and comprehensively informed in ad-
vance of the associated health risks and the available protection measures and 
undertake these actions voluntarily”. In addition, the exposure of these work-
ers shall be appropriately monitored (article 53(4)) and they shall be subject 
to special medical surveillance (article 53(5)).

New BSS Directive also introduces detailed provisions on contaminated 
areas in article 73. Paragraph 1 prescribes that Member States shall estab-
lish optimized protection strategies for managing contaminated areas. These 
strategies include for example delineation of the affected areas and identifica-
tion of the affected members of the public, assessment of the exposure of dif-
ferent groups in the population and assessment of the means available to in-
dividuals for controlling their own exposure. The strategy might also include 
protective measures and control access to the affected areas and restrictions 
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on living conditions in these areas. Article 73(2) goes further this post-emer-
gency phase and addresses long-lasting residual contamination. Once again, 
it reflects the fact that new Directive tends to apply in a different timescale, 
which is not directly linked to the immediate exposure of people to ionizing ra-
diations and encompasses long term aspects. It also gives an indication on the 
new degree of ambition of the European legislator. Concerning long-lasting 
residual contamination, the Directive recognizes that Member States might 
allow “habitation and the resumption of social and economic activities”. In 
that situation, Member States shall ensure that arrangements are in place “for 
the ongoing control of exposure with the aim of establishing living conditions 
that can be considered as normal”. These arrangements include the establish-
ment of appropriate reference levels and the establishment of an infrastruc-
ture to support continuing self-help protective measures in the affected areas, 
such as information provision, advice and monitoring. If appropriate, reme-
diation measures and delineated areas might be decided. Article 99(4) on in-
ternational cooperation also reflects the will of the legislator to go beyond the 
strict emergency phase to address transition period 52. The Japanese approach 
regarding the return of the population in affected territories encouraged this 
type of long-term provisions.

Fukushima accident also gave a particular lightening during the discus-
sions on articles 97, 98 and 99 dedicated to emergency exposure situations. 
According to article 97, Member States shall establish emergency manage-
ment system and adequate administrative provisions to maintain such a sys-
tem. Article 98 deals with emergency response plans which shall be “tested, 
reviewed and, as appropriate, revised at regular intervals, taking into account 
lessons learned from past emergency exposure situations and taking into ac-
count the results of the participation in emergency exercises at national and 
international level”.

Entirely new annex XI provides for an extensive list of elements to be in-
cluded in an emergency management system and in emergency response plan. 
Annexes are binding exactly the same way as articles are but some annexes 
only provide for indicative lists 53. On the contrary, annex XI has a clear bind-
ing vocation as it contains en part A “elements to be included in an emergency 
management system” and “elements to be included in an emergency response 
plan” in part B. The “to be included” formulation complements the associated 
articles of the Directive and annex XI should not be underestimated.

Finally, international cooperation obligations are reinforced by article 99 
of the Directive and include cooperation with other Member States and with 
third countries in addressing possible emergencies which may affect other 
Member States or third countries. International cooperation regarding high-

 52 “Each Member State shall, where appropriate, cooperate with other Member States and 
with third countries in the transition from an emergency exposure situation to an existing expo-
sure situation”.

 53 See for example annex XIII and annex XVII.
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activity sealed sources is treated separately in paragraph 3 due to the particu-
lar issues they might raise (loss, theft, discovery).

vii. conclusion
Whereas the Directive reinforces the legal framework of radiation protec-

tion for workers, general public and patients, it also smoothens their differ-
ences through a common regulatory control and introduces new concepts as 
“non-medical imaging exposures” to which everyone can be subject. The no-
table reinforcement of the provisions protecting the general public (through 
the protection of / against the environment for example) compared to the rel-
atively stable obligations regarding patients and workers protection, dem-
onstrates a new global system of radiation protection articulated around the 
most englobing category of people.

Concerning the timescale of radiation protection, the new Directive rein-
forces anticipating measures such as emergency preparedness measures but 
also long-term obligations, may they concern the protection of environment 
in view of a long-term health protection or remediation actions to allow popu-
lations to come back after a nuclear emergency. From our point of view, these 
important changes are clear indicators of the new level of ambition of the Eur-
atom Community.

The reinforcement of radiation protection will be effective in 2018. In-
deed, according to article 106 of the Directive, Member States shall transpose 
its provisions by February 2018. One should therefore be patient to see the 
new measures of the BSS Directive implemented in national laws. The Euro-
pean Commission has already planned to organize a workshop to help Mem-
ber States in their transposition process. Even if transposition is a nation-
al responsibility, early exchanges with both European Commission and other 
Member States can be useful and be the guarantee of a successful implemen-
tation of Euratom secondary law. Considering the technical nature of a lot of 
provisions and the number of definitions provided in article 4, the transpo-
sition process shall not be underestimated, especially for the Member States 
who recently entered into the EU.

In any event, considering the lack of international conventions on radia-
tion protection and in so far as the new BSS Directive represents an acceptable 
translation in regulatory language of the international BSS, it could inspire 
non-European States willing to improve radiation protection and its regula-
tion. The fact that the BSS Directive is available in the 24 official languages of 
the EU might facilitate the export of Euratom secondary law outside Europe.
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EffEctivE contracting MEchanisMs  
for nuclEar nEw Build

By Graham Alty 1

Construction contracts come in all shapes and forms. Many countries 
have their own suites of standard form construction contract for the indus-
try. There is a degree of commonality in the traditional approaches adopted by 
these contracts to incentivise the Contractor to perform as required.

As projects attract and require greater amounts of external investment, 
the need increases to demonstrate robust contracts that are structured to op-
timise successful outcomes. Our nuclear markets are attracting new entrants 
who will have familiarity with other industries and markets in which different 
contracting approaches are regularly used. This will drive a change in the ap-
proach to nuclear contracting. It already has.

The traditional approaches are evolving with suppliers becoming involved 
as investors as well as part of the supply chain. This role as investor and the 
visibility a supplier-investor then has of funder demands often means the sup-
plier can appreciate some of the challenges presented by traditional approach-
es to project financing models.

The need for projects to be publicly justified is consistent with contracts 
containing effective incentivisation mechanisms, as those opposed to new nu-
clear development will seize any opportunity to expose supply chain behav-
iours that are contrary to overall project success.

The common issue with traditional approaches is that contracts focus 
on individual performance of one Contractor rather than the performance 
of project Contractors collectively. In addition, the contract mechanisms pe-
nalise poor performance after the fact rather than incentivising good perfor-
mance during the implementation process. Hence, the contract works pro-
ceed but potential claims may not be dealt with during the performance of the 
works. Instead they are “stored up” and the actual outcomes of such potential 

 1 Pinsent Masons.
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claims are not thought through or known. This means that Contractors can, if 
they wish, convince themselves that they have a right to claim additional time 
and money. This means they may not concern themselves as much as they 
should with the consequences of their schedule and budget overruns whilst 
executing the works. At the end of the project, when they are forced to face the 
‘realities’ that they may not have a claim (or not nearly as significant a claim 
as they had let themselves believe), the Contractor cannot avoid the mecha-
nisms which penalise poor performance. The issue becomes purely financial, 
provides less of an incentive to influence the right behaviours as was intended 
and the matter gets handed over to litigation lawyers on both sides.

Contracting in the nuclear industry is consistent with this scenario. The 
current contracting models range from Build Own Operate to Owner Man-
aged, but performance related mechanisms mostly operate on a retrospective 
basis. This is changing though as experience gained from non-nuclear projects 
migrates to the nuclear industry.

The proposition offered by this paper is that:
�� WUDGLWLRQDO� FRQWUDFWLQJ� DSSURDFKHV� WR� LQFHQWLYLVDWLRQ� DUH� QRW� REVROHWH�

and still have a role to play in contracting models going forwards;
��KRZHYHU��RQ�WKHLU�RZQ��VXFK�WUDGLWLRQDO�DSSURDFKHV�GR�QRW�GR�HQRXJK�WR�

promote the right behaviours from contractors and incentivise performance 
which focuses on optimal outcomes for the project overall.

First we will look at some of the traditional mechanisms, then some of the 
emerging additional/alternative options, and then draw some comparisons 
and conclusions.

a. traditional Mechanisms

1. Payments against achievement of milestones

This means the Contractor knows it must make progress to pre-agreed 
points in the construction programme before it gets paid lump sum amounts. 
This is as opposed to being paid for costs incurred, which may not reflect prog-
ress.

Use: Common
Effective Incentive: Yes

Limitations

Contractors need cashflow. Cutting off cashflow tends to cause a Con-
tractor to add money into its overall price to allow for assumed delay (and 
therefore forward funding) of the achievement of some milestones. Also this 
structure can operate unfairly where the milestone is 90% complete but for 
unforeseen reasons the last 10% is severely delayed. A Contractor starved of 
cashflow cannot pay its subcontractor supply chain. This can cause larger 
problems in the delivery of the project.
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2. Retention

“Retention” is a percentage (commonly 2-5%) of each contract payment, 
which is withheld during the works as a fund to pay for failures by the Con-
tractor and which is then released following the completion of the works.

Use: Common
Effective Incentive: No

Limitations

The retention often ends up being priced as an additional cost to the Con-
tractor as it is like a cash bond. Whilst all contractors will want the retention to 
be released after completion of the works, it rarely acts as an incentive to good 
performance during the carrying out of the works.

3. Fixed Rate Damages for late completion (Delay Damages)

A daily fixed amount is agreed as the ‘price’ for completing the works (or 
sections of the works) late.

Use: Common
Effective Incentive: Partly

Limitations

(i) On large infrastructure projects such as a new nuclear power station, 
the Owner’s loss (of revenue) for late completion of the works is likely to be far 
greater than the amount it can convince the Contractor to agree as the fixed 
rate damages. The Owner therefore loses a lot of money even where fixed rate 
delay damages are being paid. So, unless the threat of the agreed fixed rate 
damages is going to strongly incentivise the Contractor (ie. is it more cost-
ly than doing other things to avoid delay (such as rescheduling works or in-
creasing resource) or investing resources in establishing claims for time ex-
tensions) then the mechanism is not actually driving the right outcome.

(ii) The Contractor will suffer its own significant costs if completion is late. 
These can often be similar to or greater than the amount of fixed rate damag-
es. If that is the case, what are the fixed rate damages achieving, as the Con-
tractor is already driven to avoid schedule overrun?

(iii) The Contractor will add some money to its price as “insurance” against 
the prospect of paying fixed rate damages.

(iv) The payment of fixed rate damages comes at the end of the project cy-
cle. The causes of delay have often occurred much earlier, at a time when the 
threat of fixed rate damages was not in the Contractor’s mind. Thus, the mech-
anisms may have had limited positive impact on the Contractor’s behaviour at 
the time the delays occurred.

(v) The fixed rate damages are paid for late completion against the target 
contract completion date. The target date is extended if an event occurs which 
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the contract specifies as an “extension of time event”. Hence, whilst the Con-
tractor may not be incentivised by the threat of fixed rate damages at the time 
the cause of delay occurs, the Contractor may well be strongly incentivised lat-
er (when there may have been an accumulation of many delaying events) to 
find reasons why it should be entitled to extensions of time. Hence the focus of 
the Contractor becomes not achieving completion expeditiously but, instead, 
finding grounds for its entitlement to extensions of time.

(vi) The least attractive scenario is where the cost of expediting the works 
is much more expensive than paying the damages. The Contractor may choose 
to be late, as that is the cheapest thing to do (although clearly not the cheapest 
thing for the Owner), even if it has the ability to accelerate the works.

4. Fixed Rate Damages for Under-performance of Plant / Equipment 
(Performance Damages)

Different aspects of the required performance are identified, such as, for 
example in the case of a turbine, electrical output, vibration and availability. 
The Contractor agrees a fixed range of payments to the Client by reference to 
a range of possible performance outcomes.

Use: Common
Effective Incentive: Partly

Limitations

(i) The Owner’s loss (of revenue) for the plant not performing to the re-
quired levels is likely to be far greater than the amount it can get the Contrac-
tor to agree as the fixed rate damages. The Owner loses a lot of money even 
where fixed rate performance damages are being paid. So, unless the threat of 
the agreed fixed rate damages is going to strongly incentivise the Contractor 
(ie. is it more costly than doing other things to avoid delay (such as reschedul-
ing works or increasing resource) or investing resources in establishing claims 
for loss) then the mechanism is not actually driving the right outcome.

(ii) The Contractor will suffer its own significant costs if the plant is de-
fective as it will have to repair defects. These can often be similar to or great-
er than the amount of fixed rate damages. If that is the case, what are the fixed 
rate damages achieving as the Contractor is already driven to avoid defects?

(iii) The Contractor will add some money to its price as “insurance” against 
the prospect of paying fixed rate damages.

(iv) The payment of fixed rate damages comes at the end of the project cy-
cle. The causes of under-performance have often occurred much earlier, at a 
time when the threat of fixed rate damages was not in the Contractor’s mind. 
Thus, the mechanisms may have had limited positive impact on the Contrac-
tor’s behaviour at the time the under-performance occurred.

(v) The fixed rate damages are paid for under-performance against the 
target performance levels. However, if the Owner has taken responsibility for 
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certain aspects of the plant design, the Contractor is naturally excused for un-
der-performance to the extent it is caused by these areas of Owner responsibil-
ity (eg the Owner design is defective). Hence, whilst the Contractor may not be 
incentivised by the threat of fixed rate damages at the time the cause of under-
performance occurs, he may well be strongly incentivised later (when there 
may have been an accumulation of many events causing under-performance) 
to find reasons to argue that under-performance has, in fact, been caused by 
Owner areas of responsibility. Hence, the focus of the Contractor becomes not 
achieving the right level of performance but instead finding grounds for es-
caping liability for under-performance.

(vi) The least attractive scenario is where the cost of repairing defects in 
the works, to achieve the required levels of performance, is much more expen-
sive than paying the damages. The Contractor may choose to leave the plant 
to under-perform as that is the cheapest thing for it to do (although the Owner 
will suffer the cost of that under-performance for many years to follow), even 
if it has the ability to repair the defect.

B. Emerging Mechanisms
There are a number of mechanisms which can be seen as alternatives or 

additional to the traditional mechanisms. These have been issued on a num-
ber of projects and have been reported as successfully improving project out-
comes overall. Some examples are included in the Appendix.

1. Real time management techniques

This often has a number of aspects:
- Early warning requirement – the parties are contractually required to warn 

the other(s) if anything occurs that may cause additional time / cost. The con-
tract provisions are ‘kinder’ to the Contractor if he gives the warning early, as it 
is assumed that steps in mitigation could have been taken by all relevant parties.

- Key performance indicators are measured (such as health and safety in-
cidents, management of interfaces according to the agreed management plan) 
and an overall “score” is kept which can then be used in the operation of bonus 
mechanisms and decisions to award further work packages.

- Active contract programme is central to parties rights. The key (not all) 
programme obligations for who does what and when are contractualised, and 
parties become expressly entitled to more time / compensation if these key 
obligations are not observed.

- Parties are contractually obliged to respond to communications within a 
set period of time.

- The Contractor has a set period from the occurrence (or its awareness) of 
a time / cost event to notify the Owner of its claim or potential claim or other-
wise loses (or has reduced) its rights to claim.
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- The agreed outcome of the relevant claim process is that a new “assessed” 
completion date is set and the contract price adjusted at the relevant time. No 
further change is made for actual loss or actual delay, even if it turns out to be 
different from the assessed amounts. That means the parties must “move on” 
and don’t have an interest in storing up claims.

The philosophy is that issues are brought into the open and dealt with as 
they happen. The chances are that solutions will be found and the problem 
will not be allowed to fester and get worse.

Use: Rare in nuclear industry. Common in other industries
Effective Incentive: Yes

Limitations

The parties often operate the mechanism allowing for claims to be made 
but do not operate the mechanism for assessing/resolving the claim at the rel-
evant time. This means the claims are stored up for later and other “real-time” 
mechanisms such as the active contact programme cease to work. This ap-
proach requires a well resourced Owner delivery team and both Owner and 
Contractor team must buy-in to the philosophy from the start.

2. Pain / Gain Sharing

A target price for the works in the contract is set. If the project is complet-
ed at a cost below target the saving (“gain”) is shared between the parties ac-
cording to an agreed formula. If the project is completed at a cost above tar-
get, the overrun (“pain”) is shared between the parties according to an agreed 
formula. Both parties are invested in managing the project budget and should 
be keen to find solutions. This promotes collaboration more than awarding a 
range of fixed price contracts.

Use: Rare in new build. Common in decommissioning.
Effective Incentive: Partly

Limitations

If the overspend is significant and the Contractor bears a substantial share, 
then the Contractor may still have more interest in making claims to recover 
costs/losses than the risk sharing. The key is to budget realistically and then 
find a right balance between the pain share that ‘hurts’ the Contractor enough 
to ensure he avoids the overrun, but not so much that he spends more time fo-
cusing on claims than efficient performance.

This approach has been effectively used to ensure the Owner is invested in 
the Contractor’s problems. So, even where the pain share of the Contractor is 
a high proportion of the overall overspend (causing the Contractor to essen-
tially behave like a fixed price contractor), there is an important difference in 
the relationship between Owner and Contractor, as the cost overruns are al-
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so costing the Owner money. The Owner is therefore keener to find solutions 
and help the Contractor, which in turn, fosters a much more collaborative re-
lationship.

3. Alliancing and Pooling

The overriding principle (in its probably over-simplified form) is to have 
the supply chain invested in project delivery rather than individual contract 
delivery. Contractors are largely paid on a cost reimbursement basis, with 
margin/profit being at risk if project deliverables are not met. A bonus pool 
may also be created which is proportionately much larger than the “withheld” 
profit shares. The overall success of the project is assessed against agreed met-
rics (principally on time, to budget). If the project is a success, each key con-
tractor gets margin/profit and bonus from the pool. If the project is moder-
ately successful, the Contractor’s may a get a lower return. If the project is late 
and hugely over budget, the profit / bonus is lost to all.

Contractors do not look to constantly demonstrate their own good perfor-
mance, as compared to the poor performance of others around them (ie. in or-
der to blame them). If there is a problem the parties are focussed on the op-
timal outcome for the project overall. This tends to work better in long term 
arrangements with a recognised group of suppliers.

Use: Common in some industries
Effective Incentive: Partly

Limitations

Contractors who perform well can feel unfairly treated when the poor per-
formance of others causes them to lose money. This can cause friction across 
interfacing suppliers and could result in up-front protective pricing or good 
supply chain members setting pre conditions to the Owner’s selection of oth-
er supply chain members. Also, if all parties became aware that the bonus 
pool has been lost because of overall project performance, the incentive is lost 
across the whole supply chain.

4. Branding / Publicity

This incentive is about business image and branding. The Owner, for very 
large projects, may run a public “campaign” to engage with the community in 
relation to the project. With this campaign comes a lot of publicity. The pos-
itive image that comes with associating with a large socially beneficial infra-
structure project can be shared with the Contractor through advertising and 
the Owner can include key suppliers in its publicity campaigns. Key suppli-
ers can be given certain naming rights relating to the project, which allow it 
to build its own brand. If these rights can be removed when or under-perfor-
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mance occurs, the Contractor may work harder to achieve the requirements 
of the contract so that it can continue to work in partnership with the Owner.

Use: Rare
Effective Incentive: Partly

Limitations

If the relationship between the parties breaks down and the project be-
comes known as being “in difficulty” then a Contractor may cease to be too 
concerned about no longer being associated with the Owner and the project.

5. Step-In and Removal of Work

The basic threat is that if the Contractor is not meeting certain perfor-
mance criteria the Owner can replace or partly replace the Contractor with an-
other contractor to complete the relevant portion of the works, and the Con-
tractor pays the additional costs of the intervention.

This can extend to management of project critical intellectual property. It 
is a tremendously difficult area to negotiate, but the supplier’s desire and cor-
porate need to control and protect its intellectual property needs to be bal-
anced against a need for the project to ensure the critical intellectual proper-
ty is available in a range of scenarios where the parties may not be prepared to 
carry on working together.

Use: Mixed
Effective Incentive: No (although can operate to avoid Owner being held 

to ransom).

Limitations

The threat typically comes too late for this to influence the Contractor’s 
behaviour any more than the Contractor’s existing desire to perform the con-
tract. The step-in may end up solving the problem (eg if the issue was insuffi-
cient resource) but it has not operated as an incentive to the Contractor up to 
that point. For specialist Contractors, providing unique services/equipment, 
step-in by another contractor may not be a viable option.

6. Regulatory Compliance

Whilst the interface with the regulator cannot be seen as an incentivisa-
tion mechanism in itself, as nuclear projects are highly regulated environ-
ments, a carefully balanced allocation of responsibility for meeting regulatory 
requirements is essential to incentivise the Contractor to manage its regulato-
ry interfaces appropriately. The level of experience and overall responsibility 
of the Contractor needs to be taken into account and reflected in terms of how 
much schedule and cost risk the Contractor should assume in relation to regu-
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latory matters. In short, if the Contractor is being paid as an expert that should 
anticipate the risks, then the Contractor should assume some risk of ensuring 
it does anticipate and meet foreseeable requirements on time and confirm its 
price. However, if the regulator requires matters which were not foreseeable 
or its requirements or regulations change, the Contractor should get some lev-
el of relief and/or compensation.

Change of regulatory requirements in particular is an area of increasing 
difficulty, as countries creating a new nuclear industry or countries reviving 
their historic nuclear industry can often be a catalyst for a range of new regula-
tory measures designed to reflect modern world standards for nuclear regula-
tion. Whilst Owners would expect suppliers to be up to date with any planned 
changes, it is much harder to expect them to actually include them in sched-
ule and contract pricing.

Use: Common
Effective Incentive: Partly

Limitations

Contractors have seen problems encountered in recent years with new 
nuclear build projects, which relate partly to the predictability of regulator 
requirements, and are reluctant to accept regulatory risks. Hence they will 
typically seek to negotiate a position where their responsibility is limited to 
regulatory consents which are required to be in their name or strictly under 
their control. As many consents relating to a Contractor’s works may be re-
quired to be in the Owner’s name or may not be entirely within the Contrac-
tor’s control, the Contractors may be incentivised more by being able to dem-
onstrate Owner responsibility than to secure the relevant consent.

c. how do incentives work together?
One factor rarely considered in contracts is how different incentive mech-

anisms work together within a contract or across different contracts. It is often 
not something which is considered in detail, but including two incompatible 
mechanisms alongside each other can force a Contractor to choose between 
them, which negates the benefit of including them both.

For example, if there is a large bonus for achieving a fixed completion 
date but there is a “Key Performance Indicator” for achieving project interface 
milestones (ie programme predictability) on the prescribed dates, the incen-
tive to earn the bonus may eclipse the milestone KPI driver.

If there are delay liquidated damages but they are subject to an overall 
cap, what incentive does the Contractor have to invest in completion of the 
works once the cap is reached?

If the performance liquidated damages are much more significant in value 
than the delay liquidated damages, is it better for the Contractor to take lon-
ger and be late but get a better performance?
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If there are “real-time” claim resolution provisions in some contracts 
(which require claims to be resolved as the project proceeds) for a project but 
other contracts contain “retrospective” claims mechanisms which are usable 
long after the events in question, it is difficult for the Owner to agree the out-
comes under the “real-time” contracts as the matter is not “closed out” for the 
“retrospective contracts” and the cross impacts may not be capable of being 
taken into account.

Any individual incentive mechanism such as delay liquidated damages re-
lated to finishing a work package on time should be considered alongside a 
pooling mechanism, which makes reward payments for the project finishing 
on time. Whichever provides the high payment upside overall will be the one 
which incentivises the Contractor most.

d. conclusion
Bringing this together, the traditional mechanisms are still needed in to-

day’s contracts but, bearing in mind the scale of potential losses that an Own-
er can suffer when things go wrong on new build nuclear projects, contracts 
need to embrace a wider range of mechanisms in order to provide a basis from 
which parties can work together effectively with the shared goal of delivering 
a successful project. There are a range of additional measures which can work 
alongside traditional mechanisms to provide more “real time” drivers for good 
performance as the project is in procurement. Examples of success stories are 
available in the market and the nuclear industry can take the benefits of these.

However, it is essential that new mechanisms introduced are fully under-
stood (and not incompatible), embraced by both parties and that sufficient re-
source is available to enable the mechanisms to be effectively used.

appendix

Examples of Success Contract Incentive Mechanisms

Case 1 – BP Andrew Oil Field

Early 1990’s British Petroleum concluded North Sea Oil reserves had 
become uneconomical to exploit. A new approach was devised at a project 
named Andrew Field. The only way forward was to reduce high project de-
velopment costs. Traditional competitive bidding and contract risk allocation 
was abandoned. Each project participant’s interests were aligned to the proj-
ect outcome including a painshare/gainshare mechanism and open book ac-
counting. Contractors were chosen on the basis of a range of quality/credi-
bility criteria, not cost. The results were significant. From initial estimates of 
£450 million a “target” was estimated at £270million. After rigorous testing 
the target increased to £373 million and after further testing the target was re-
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duced and set at £320 million. The final cost was £290 million and the project 
finished 6 months ahead of schedule.

Case 2 – Scottish Power Energy Wholesale

In 2006 Scottish Power identified the need for strategic improvement in 
asset management. A multi-faceted approach included change in organisa-
tional approach and systems but also included a change in contracting strat-
egy, which involved partnering with business critical partners and alignment 
of asset and supply chain management, with engineering and procurement 
teams working to common objectives which focused on culture and behav-
iours as well as structures and process. The approach has been successful with 
a 20% reduction in operations and maintenance, 22% increase in plant avail-
ability, 25% reduction in plant-forced outage and a 10% reduction in capital 
expenditure.

Case 3 - Ministry of Defence

The MOD’s Augusta Westland 2009 project has used long term partner-
ing and alliancing principles to reduce the cost of supporting helicopters by 
23% over 5 years.

Case 4 – Virgin/Alstom Trains

Through adoption of an alliancing structure in 2010 Virgin/Alstom trains 
reported 15% improvement in train availability and 15% lower cost.

Case 5 – Rail Asset Management Review

In a 2014 study, Atkins and Arup have predicted that through better sup-
ply chain management, including alliancing and partnering structures, sav-
ings of between £168m and £425m (Opex) and £287m and £722m (capex) 
can be achieved by Autumn 2018/19.
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A study of legAl issues relAting to 
public AcceptAnce of nucleAr power

By Aihong Wu 1 & Wei Liu 2

Abstract
In addition to the safety and economical efficiency of nuclear power, pub-

lic acceptance has become a critical factor which affects the development of 
nuclear power. China’s nuclear power development in the past 40 years sug-
gests that public acceptance of nuclear power has transcended the technical 
level and evolved into one issue of social management, which makes the es-
tablishment and improvement of related laws and regulations very important. 
This paper aims to explore, from the perspective of legal design, ways to fur-
ther define the legal status of nuclear power industry, to improve nuclear pow-
er information transparency mechanism, public participation and decision-
making mechanism and risk-benefit balance mechanism and to strengthen 
independence and authority of nuclear safety regulation so as to promote the 
sound development of nuclear power industry.

,��6LJQL¿FDQFH�RI�LQFUHDVLQJ�WKH�VWXGLHV�RQ�SXEOLF�
DFFHSWDQFH�RI�QXFOHDU�SRZHU

With the development of nuclear power industry, public acceptance of 
nuclear power has become an increasingly important issue. In 1954, the first 
commercial nuclear power plant in the world was completed and started to 

 1 Aihong Wu, Chinese, Master of Law, graduated from Law School of Peking University; 
General Counsel of State Nuclear Power Technology Corporation —SNPTC—.

 2 Wei Liu, Chinese, Doctor of Engineering, graduated from Department of Engineering 
Physics of Tsinghua University; Assistant vice president of Policy Study& Legal Affairs Depart-
ment of State Nuclear Power Technology Corporation (SNPTC).
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generate electricity. In 1973, oil crisis drove the world into a climax of nuclear 
power development. In the 1980s, there were 218 nuclear power units put in-
to operation with one unit put into operation every 17 days on average 3. How-
ever, the Chernobyl Nuclear Accident occurred in Soviet Union in 1986 caused 
panic among the public and brought the nuclear power development world-
wide to the lowest point. Fortunately, with continued efforts in the pursuit of 
advanced technology, a safer GEN III nuclear power technology has been ap-
plied commercially since the new century. Nuclear power is faced with the 
second challenge when Fukushima Nuclear Accident happened in Japan in 
2011. From the technical point of view, nuclear power has been sufficiently 
safe compared with other risks that human face, yet with the safety of nuclear 
power improving continuously, public acceptance of nuclear power does not 
improve much. Just as the founder of American nuclear power industry Alvin 
Weinberg put it, “Public knowledge and acceptance of nuclear power will be 
the most serious problem in the course of nuclear power development in the 
future, but we ignored it at the very beginning” 4.

As a safe, economical and clean energy, nuclear power has become the 
major source of energy among non-fossil energy sources. After the Fukushi-
ma accident, although the overall trend of nuclear power development in the 
world did not change, the development of nuclear power, due to public ac-
ceptance, fell into conflicting and embarrassing situations from time to time. 
First, governments are in a dilemma while making decisions. For example, the 
Japanese government once shut down the nuclear power plants after the ac-
cident, but later chose to re-open them because of power shortage. Moreover, 
a small number of countries including Germany announced giving up nucle-
ar power but did not shut down the nuclear power plants in operation. Oth-
er developed countries such as the US and Britain as well as emerging econo-
mies like China stay committed to developing nuclear power, however, impact 
of public opposition on some projects may still exist. Second, the attitude of 
the public is inconsistent. On the one hand, people support nuclear power, 
considering energy and the environment. On the other hand, when it comes 
to safety, some people oppose it. It is certain that the majority of the public 
do not hold absolute opposition, because they say “it is OK to develop nuclear 
power as long as the nuclear power plant is not built in my backyard”. Third, 
the industry develops as if walking on thin ice. To achieve safety, the indus-
try has made utmost efforts to improve technologies and management meth-
ods and acted with care several times more than other industries. To prevent 
any probability (of NPP accident), the industry has never lowered its guard.

This year is the 60th anniversary of commercialized application of nucle-
ar power technology. Public acceptance of nuclear power is not simply an is-

 3 Wang Xiuqing. Milestones of World Nuclear Renaissance[M]. Beijing: Science Press, 
2008.

 4 [US] Aylwin Weinberg (author) - Lv Yingzhong (translator). The First Nuclear Era[M]. 
Beijing: Atomic Energy Press, 1996.
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sue at the technical level, nor an issue of publicity. It involves a number of oth-
er issues, such as energy development strategy of a country, relation of nuclear 
power and society and distribution of risks and benefits, all of which need in-
depth studies from practical and legal perspectives. The purpose is not only to 
protect people’s rights and interests to the environment, but also to develop 
nuclear power in a scientific and rational manner.

,,��'HYHORSPHQW�RI�SXEOLF�DFFHSWDQFH�RI�QXFOHDU�SRZHU� 
��LQ�&KLQD

China started to develop nuclear power in the 1970s. At different stag-
es, industrial form and public attitude demonstrate different characteristics. 
A review of the history of nuclear power development can serve as a practical 
basis for studies of legal issues relating to public acceptance of nuclear power.

Stage 1: From the mid-1970s to the mid-1990s. This stage features 
UHODWLYH�FRQ¿GHQWLDOLW\�RI�QXFOHDU�SRZHU�DQG�OHVV�SDUWLFLSDWLRQ� 
RI�WKH�SXEOLF

During this period, 3 nuclear power units were completed the construc-
tion and put into operation in China’s mainland. There are one unit (300MW) 
in Qinshan Nuclear Power Plant and two units (1000MW each) in Daya Bay 
Nuclear Power Plant. For the public, nuclear power was mysterious to some 
extent, so people did not participate much. Even for the Chernobyl Nucle-
ar Accident in 1986, its impact on the construction of nuclear power was not 
great 5. The government has given full attention to the nuclear safety, the en-
vironment and the public health. Since 1986, the government issued laws 
and regulations in succession, including Safety Supervision and Management 
Regulations on Civil Nuclear Facilities of People’s Republic of China and the 
rules and regulations.

The characteristics of the work on public acceptance lie in four aspects in 
this stage. First, the public environmental awareness was not awakening and 
their participation was limited. Second, in the development of nuclear pow-
er projects, the government was in a dominant position. Only in the environ-
mental impact assessment of the project included public comments. Third, 
publicity to public was only limited to introduce nuclear knowledge at the 
technical level. Fourth, although the public enjoyed the rights of information 
and expression, but relevant rights had not yet been confirmed in the law.

 5 Li Yingxiang. 'HDOLQJ�ZLWK�$QWL�QXFOHDU�$FWLYLWLHV�E\�+RQJ�.RQJ[J]. China Nuclear In-
GXVWU\, 2009(11):58-61.
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6WDJH����)URP�WKH�PLG���V�WR�WKH�EHJLQQLQJ�RI�WKLV�FHQWXU\��7KH�
SXEOLF�HQYLURQPHQWDO�DZDUHQHVV�ZDV�DZDNHQHG�DQG�WKHLU�
SDUWLFLSDWLRQ�EHFDPH�PRUH�SURDFWLYH

During this period, China’s nuclear power industry developed steadily. By 
December 2004, there were 11 units completed construction or under con-
struction in China’s mainland. The nuclear industry in China gradually devel-
oped three nuclear power bases (Qinshan, Daya Bay in Guangdong, Tianwan 
in Jiangsu) as the main focus, with further expansion to other coastal areas. 
The public awareness on environmental protection progressively increased, 
and they paid more attention to the development and construction of nucle-
ar power. The government issued a series of laws and regulations 6  7  8  9 y  10 to 
further define the public’s rights to know, to participate, to express and to su-
pervise.

The characteristics of public acceptance work include the following as-
pects for stage II. First, the government had come to realize the importance of 
public acceptance, so the public participation mechanism was established to 
encourage public participation in environmental protection. Second, the state 
encouraged the relevant organizations, experts and the public to take part in 
environmental impact assessment in a proper manner. Third, the hearings 
were required to be implemented for the overall land use planning for nuclear 
power development. Fourth, the companies and enterprises further increased 
the publicity on the nuclear science and expand the range. Fifth, nuclear pow-
er earnings increased the financial income and taxation of local government.

6WDJH����)URP�WKH�EHJLQQLQJ�RI�WKLV�FHQWXU\�WR�WKH�SUHVHQW��7KH�
SXEOLF�DWWDFKHV�LPSRUWDQFH�WR�WKH�SURWHFWLRQ�RQ�WKHLU�ULJKWV�DQG�
LQWHUHVWV��DQG�1,0%<��1RW�,Q�0\�%DFN\DUG��PRYHPHQW�HPHUJHV

During this period, China begins to actively develop nuclear power. Gov-
ernment makes the Long-term Nuclear Power Development Plan. The con-
struction of nuclear power starts the mass production and the third-genera-
tion technology realizes its industrial production. The focus of the site layout 
planning is shifted from the coastal areas to inland areas. 37 units have been 

 6 No. 31 Document Issued by the State Council[1996]. Decisions on Several Issues Related 
WR�(QYLURQPHQWDO�3URWHFWLRQ�E\�WKH�6WDWH�&RXQFLO[Z]. 1996.

 7 The Tenth Executive Meeting of the State Council in 1998. Regulations on Environmen-
tal Protection of Construction Projects[Z]. 1998.

 8 The Thirtieth Session of the Ninth NPC Standing Conference. (QYLURQPHQWDO�,PSDFW�$V-
VHVVPHQW�ODZ[Z]. 2002.

 9 The Third Session of the Tenth NPC Standing Conference. Radioactive Pollution Preven-
tion and Control Law [Z]. 2003.

 10 Order 22 Issued by Ministry of Land and Resources. 5XOHV� RQ� +HDULQJ� /DQG� DQG�
Resources[Z].2004.



485

A study of legal issues relating to public acceptance...

awarded the permit to construction by the government. Currently, a total of 
20 units have been built up with 18,000MW. 28 units are under construction. 
The installed capacity reaches 30,800MW, accounting for 40% of that of the 
units under construction in the world. The public is very concerned about the 
development of nuclear power, including not only the impact on the environ-
ment, but also advanced technology, safety, economy and other aspects, such 
as nuclear power planning and layout. Sometimes, they even explicitly op-
pose to the construction of the project. For example, in 2013 Guangdong Ji-
angmen introduced the fuel element project. Due to the public opposition, 
the local government had to announce the cancellation of the project. Chi-
nese government has issued a number of laws and regulations to protect pub-
lic participation and promote public acceptance  11  12  13  14 y  15. Among them, In-
terim Measures for Public Participation in Environmental Impact Assessment 
which was released in 2006 is the first regulatory document of the Chinese 
governmental department specified on public participation in the field of en-
vironmental protection. It identifies four principles of openness, equality, ex-
tensiveness and convenience in the environmental impact assessment partic-
ipated by the public.

The public acceptance work for this stage features four characteristics. 
First, the public take an active role in the decision-making of nuclear power, 
and are more concerned for their interests. Second, the government and the 
public tend to be in a more equal position and the communication between 
them is more effective. Third, the government adopts information transparen-
cy policy and the related information disclosure has been confirmed from the 
law. Fourth, the nuclear power companies pay more attention to the research 
and input on public acceptance. Fifth, more positive breakthroughs and ex-
plorations have made in the interests coordination of nuclear power projects. 
With the initial focus on their own projects and economic development of the 
local government, nuclear power companies turn to care more issues for the 
surrounding public interests and welfares, such as creating employment op-
portunities for the locals and advancing infrastructure construction in the sur-
rounding areas. And the local government in return invests more on infra-
structure and social welfare from local tax revenue.

 11 No. 28 Document Issued by Environmental Protection Department [2006]. Provisional 
5HJXODWLRQV�RQ�3XEOLF�3DUWLFLSDWLRQ�LQ�(QYLURQPHQWDO�,PSDFW�$VVHVVPHQW [Z]. 2006.

 12 State Environmental Protection Administration. Environmental Information Disclosure 
0HWKRG��(,'0���7ULDO�[Z]. 2007.

 13 No. 2492 Document (Development, Reform and Investment) Issued by National Devel-
opment and Reform Commission [2012]. 3URYLVLRQDO�5HJXODWLRQV�RQ�5LVN�$VVHVVPHQW�RI�6RFLDO�
6WDELOLW\�IRU�WKH�,QYHVWPHQW�3URMHFWV�RI�0DMRU�)L[HG�$VVHWV[Z].2012.

 14 The Eighth Session of the Twelfth NPC Standing Conference. Environmental Protection 
/DZ��5HYLVHG�LQ������[Z]. 2014.

 15 Environmental Protection Department. *XLGH� RQ� 3XEOLF� &RPPXQLFDWLRQ� &RQFHUQLQJ�
1XFOHDU�3URMHFWV��FRQVXOWDWLRQ�[Z]. 2014.
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From the development and progress of public acceptance of nuclear pow-
er in China, the government fully recognizes the importance of public accep-
tance to nuclear power development strategy, and continues to promote and 
protect it through legislation. The public rights of information, participation, 
expression and supervision are gradually established by law. In practice, pos-
itive and useful attempts are made on improving the mechanism of public 
participation in decision-making and on establishing a harmonious and win-
win development mechanism. From the perspective of the legal status quo on 
public acceptance, there are mainly environmental laws and regulations with 
many relevant provisions and relatively full scope of rights. But from the per-
spective of system and depth, there are still some outstanding issues: the legal 
status of nuclear power is not clear; environmental laws and regulations are 
inadequate for the special nature and applicability of nuclear power; the rele-
vant laws and regulations, frameworks and content are not systematic; the op-
erability of legal proceedings is weak.

,,,��5HÀHFWLRQV�RQ�UHODWHG�OHJDO�LVVXHV�RI�WKH�SXEOLF� 
����DFFHSWDQFH�RI�QXFOHDU�SRZHU

History of technology tells us that public acceptance of a new technology 
has two key points: one is the evaluation of social risk technology brings, the 
other is evaluation of social benefit technology brings 16. One feature of nucle-
ar power technology is the significant social benefits. It has no emission of car-
bon dioxide and other greenhouse gases. Affordable electricity is provided to 
the community. The second is that the group of people taking the risk is rel-
atively finite. In the event of a serious accident, residents near nuclear pow-
er plants will be affected. Therefore, the key to determine public acceptance of 
nuclear power is a public evaluation of technical risk. Because of unfamiliar-
ity with nuclear technology, the public tends to overestimate the risks of nu-
clear power. According to the development history of Chinese public accep-
tance of nuclear power, the key to the study of legal issues of public acceptance 
of nuclear power is how to balance the social public interests and public en-
vironmental interests. Elements include the legal status of nuclear power, in-
formation transparency mechanism, mechanism of public participation in de-
cision-making, the balance mechanism of risks and benefits as well as safety 
supervision mechanism.

 16 Shi Zhengang, Zhang Zuoyi, Xue Lan. 5HVHDUFK� RQ� 3XEOLF� $FFHSWDQFH� RI� 1XFOHDU�
3RZHU[J]. China Soft Science, 2000, (8):71-75.
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�,��7R�GHWHUPLQH�WKH�OHJDO�VWDWXV�RI�QXFOHDU�SRZHU�IURP� 
WKH�SHUVSHFWLYH�RI�QDWLRQDO�VWUDWHJ\

Whether a country develops nuclear power depends on the country’s nat-
ural resources and the needs of social and economic development. As the 
world’s largest developing country, the proportion of nuclear power in China 
accounts for only 2%; compared with the global average of 12%, there is still 
much room for development. Nuclear power is of great importance in the ad-
justment of energy structure, and the effective control of greenhouse gas emis-
sions. Nuclear power shall be given its rightful place by law.

Currently, Atomic Energy Act and other laws shall be formulated to im-
prove nuclear laws and regulations, and identify the legal status of nuclear 
power, including the legal effect of nuclear power development planning. Gov-
ernment shall make clear objectives of nuclear power development and spa-
tial layout through the planning; nuclear power plant sites shall be protect-
ed as the scarce resource. Basic education and publicity of nuclear knowledge 
shall be strengthened from the national level to gradually increase the public 
acceptance of nuclear power, and promote the healthy development of the nu-
clear power industry.

�,,��7R�LPSURYH�WKH�LQIRUPDWLRQ�WUDQVSDUHQF\�V\VWHP�LQ�WKH� 
�QXFOHDU�¿HOG

In law, the key to the information transparency mechanism is the pub-
lic’s rights to know and to supervise. The safety issues of nuclear power devel-
opment include the objective and subjective factors. The objective factors re-
fer to the technical level, and the subjective factors mean to let the public feel 
safe. The subjective factors are even more important than the objective fac-
tors. To make the public feel safe, it is necessary to achieve the nuclear infor-
mation transparency 17. Transparency of information is not a one-way, passive 
or educational style relationship between the government and the public, but 
a two-way, interactive, equal-style partnership between them so as to jointly 
promote the safe and efficient use of nuclear energy.

To make nuclear power information open and transparent, one method is 
to sort out existing laws and regulations, and to enhance their practicality and 
operability. Information disclosure obligation subject scope needs to be made 
clear with expanded the number of people who have the right to know. The 
information exchange platform shall be established in order to identify the 
scope, responsibilities and procedures for information release. The transpar-
ency of industry development, enterprises and construction projects needs to 
be increased. In particular, nuclear safety regulatory information release and 

 17 Xie Qingxia, Hua Ming. ,QIRUPDWLRQ�'LVFORVXUH�DQG�1XFOHDU�6DIHW\��)URP�WKH�3HUVSHFWL-
YH�RI�1XFOHDU�7UDQVSDUHQF\�DQG�6DIHW\�/DZ��761��RI�)UDQFH[J]. Journal of North China Electric 
3RZHU�8QLYHUVLW\�6RFLDO�6FLHQFH�, 2014(1).
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emergency incident information dissemination and management shall be en-
hanced. The other is to take advantage of online media and hearings. China 
has a large population, and online media is developed. It is recommended to 
implement network real name system channels to help decision makers un-
derstand the related background information of people giving feedback, and 
better analyze their true thoughts and intentions. By increasing the number of 
hearings and expanding the scope, a public opinion special report will be pre-
pared and submitted to the legislative decision-makers to ensure the effective-
ness of public participation.

�,,,��7R�H[SORUH�WKH�VFLHQWL¿F�DQG�UHDVRQDEOH�PHFKDQLVP�RI�SXEOLF� 
���SDUWLFLSDWLRQ�LQ�GHFLVLRQ�PDNLQJ

Public participation in decision-making is an issue within the govern-
ment’s social management areas. On the one hand, it reflects the govern-
ment’s advances as regards management of social and public policy. On the 
other hand, it can play a good role in monitoring and facilitating scientific de-
cision-making. However, if the system is poorly designed, the procedure can-
not guarantee a fair, open, standardized and orderly public participation, and 
physically public opinion and demands cannot be taken seriously, thus the ef-
ficiency and quality of decision-making will be affected. Demonstrations, pro-
tracted confrontation, losses due to project shutdown existing in reality are 
the results of the above-mentioned problems. If the rights are fully given by 
the law but not guaranteed in the system, in fact it will limit the exercise of 
rights or lead to the abuse of rights, which may lead to irrational behavior and 
will ultimately hurt the welfare of the majority of the public.

Currently, an important issue is to move forward the public participation 
in decision-making. The existing laws and regulations, from the perspective of 
environmental impact assessment, mainly provide the public with the rights 
of participation in the stages of nuclear power plant site selection, design, op-
eration and decommissioning 18. It is recommended to let the public to par-
ticipate and understand relevant information in the stages of nuclear energy 
legislation, nuclear power development planning and nuclear power project 
assessment, thus the public can have a better understanding of the top-lev-
el design, direction, planning and standards of the country’s nuclear energy 
development, and can fully express their opinions to avoid remedies after-
wards. Another important aspect is the representation and platforms of public 
participation. Representation of the public participating in decision-making is 
very important. The number of representatives, the proportion of all aspects 
of people and the election process need further study. We can learn from New 
York’s Uniform Land Use Review Procedure (ULURP for short) and France’s 
Nuclear Safety Transparency and Information Commission to provide a par-

 18 Zeng Zhiwei, Deng Xinrong, Sun Xiaolin. $QDO\VLV� RQ� 6WDWXV� 4XR� DQG� ,PSURYHPHQW�
0HDVXUHV�RI�WKH�3XEOLF�3DUWLFLSDWLRQ�LQ�1XFOHDU�'HYHORSPHQW�RI�&KLQD[J]. Journal of South Chi-
QD�8QLYHUVLW\��6RFLDO�6FLHQFH�, 2013(2).
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ticipation platform for the public, and reach efficient and scientific decision-
making on the basis of discussion, communication, and full expression and 
reaching relative balance in the multi-stakeholder game.

�,9��7R�SURPRWH�KDUPRQLRXV�GHYHORSPHQW�RI�QXFOHDU�SRZHU� 
���WKURXJK�EHQH¿W�VKDULQJ

The benefit sharing mechanism indicates how nuclear power achieves bal-
ance between the overall social benefits and the local risks; particularly, it re-
fers to the way of bringing benefits to the local government and the public 
within the lifecycle of the projects. The root cause of NIMBY movement lies in 
the conflicts and imbalance between development of public interest and pro-
tection of personal interest 19. Any benefit generated from nuclear power be-
longs to the social public; however, the risks are borne by the surrounding 
public. Due to the imbalance incurred from “Society benefits while the indi-
viduals shoulder responsibility”, NIMBY movement becomes the direct choice 
for the public to express their appeals.

Establishment of a sharing and win-win mechanism for protecting bene-
fits can provide reasonable indemnifying measures to closely connect the sur-
rounding public to the development of nuclear power projects; and it is also an 
effective way of eliminating the public’s doubts and oppositions to the projects 
as well as increasing their acceptability. The specific suggestions are proposed 
as follows: at the government level, it is advised to establish a set of long-term, 
reasonable and effective compensation system; besides, it is desirable to of-
fer some preferential policies to the surrounding public, e.g. deduction of tax, 
electric charge, etc.; a fixed proportion of the annual financial avenue gained 
from nuclear power projects shall be invested into the surrounding infrastruc-
ture construction, the livelihood projects and the basic social welfare. At the 
enterprise level, it is advised to establish a set of long-term job scheme closely 
related to the surrounding public and energetically create job opportunities; 
meanwhile, it is suggested to work together with the government to provide 
such services as free physical examination, medical care and health tracking, 
etc. Recently, some of the above mentioned measures have been implement-
ed in the development of nuclear power and the construction of nuclear proj-
ects, while some of them can be implemented as the pilot projects step by step.

�9��7R�VWUHQJWKHQ�LQGHSHQGHQFH�DQG�DXWKRULW\�RI�QXFOHDU�VDIHW\� 
 surveillance

At the technical level, a set of comparatively integrated and independent 
management system of nuclear safety surveillance has been established in 

 19 Xu Zuying, Zhu Yuqin. Dilemma, Cause and Solutions for Governance of NIMBY 
&RQÀLFW[J]. 7KHRUHWLFDO�([SORUDWLRQ, 2013(6).
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China. However, in terms of the public’s acceptability of nuclear power, the 
local government and constructors who act as both Referee and Player shall 
shoulder the major responsibility. From the perspectives of mankind’s per-
ception process and logics, understanding and trust shall be the prerequisite 
for accepting things, especially the trust upon the independent third party and 
authority. Sincere acceptance will occur only after people have fully under-
stood and trusted the things. Therefore, it is vital to establish an independent, 
just and authoritative position for nuclear safety surveillance departments.

It is recommended that the state can take legislation to give the third party 
with the responsibility of guaranteeing transparency of the information con-
cerning nuclear power of the state. Specifically speaking, the above mentioned 
responsibility includes taking charge of nuclear activities and their manage-
ment, consultation and discussion of the information related to human health, 
environment and nuclear safety. As an independent surveillance agency of the 
third party, it shall report information related to nuclear power, periodically 
issue the environment monitoring data for surrounding nuclear power plants 
and improve the public acceptability.
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introduction
The International Law of nuclear transport has not undergone significant 

changes since our report to the Manchester INLA Congress 2012. As concerns 
the Law of the Sea the major amendments adopted 2005 to the nuclear trans-
port security related Conventions have entered into force since. This applies 
notably to the Protocol of 2005 to the 1988 Convention for the Suppression of 
Unlawful Acts against the Safety of Maritime Navigation (SUA Convention), 
and the connected Protocol of 2005 to the Convention for the Suppression of 
Unlawful Acts against the Safety of Fixed Platforms located on the Continen-
tal Shelf. The 2005 Amendment of the CPPNM , however, is still not in force 
being a victim of both the high number of States Parties – quasi universality - 
of the CPPNM and the entry into-force provisions of its Article 20 paragraph 
2 {requiring two thirds of the States Parties }.

World-wide, regional and national transport of nuclear and radioactive 
material functions routinely due essentially to the strict implementation by 
each State as well as the transport industry concerned of each specific instru-
ment of this most comprehensive unique net of international binding norms.

Within the framework of the European Union, harmonization and simpli-
fication of international transport {notably for carriers of radioactive materi-
als within the EU, into or out of the EU} could be achieved if agreement were 
to be reached and approved by the EU Parliament on all related administra-
tive procedures in the form of a single registration procedure for the 28 EU 
States.

Of recent, there seems to be a growing perception of potentially increas-
ing terrorism related dangers as well as general security risks. This was brief-
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ly addressed in the context of the 2014 Nuclear Security Summit held in The 
Hague, as follows:

“The parties to the multilateral statement ... pledged to secure all their 
most dangerous Category I radiological sources under guidelines of the 
‘UN’s IAEA (sic). Specifically, they vowed to follow the IAEA “Code of Con-
duct on the Safety and Security of Radioactive Sources”.” Source: NTI March 
26, 2014

At the international level, however, it is the international nuclear liabili-
ty regime that appears to be of prime legal interest to States as well as to the 
increasingly international nuclear industry. This certainly is a consequence 
of the continuing expansion of nuclear power in emerging economies and in 
energy hungry States aiming at energy independence. It may also be due to a 
perceived concern as to the adequacy –i.e. transparency, coverage, issues of 
jurisdiction - of the international liability regime as set forth in the existing 
Third Party Liability Conventions. There is also a related interest in transport 
insurance.

The subject of nuclear liability in transport is however outside the scope 
of this Report.

A subject of permanent concern to transport operations of nuclear mate-
rial is the relentless opposition by the ‘environmentalist’ movements in many 
countries to the peaceful uses of nuclear power – though in less spectacular 
manner than the earlier blockades of individual transport operations –but not 
limited to Europe and frequently expressed by creating legal ‘obstacles’ and 
impediments or other actions (court cases.).

This Report covers two different subject matters within the scope of nu-
clear transport: First the national domain in as much as relevant material on 
cases – or country specific legal issues is available. Second, it provides in the 
Annex the basics on the applicability of the different transport norms to dif-
ferent transport operations and, separately, a compendium of all internation-
al instruments with some analysis regarding the nuclear transport related dif-
ferences between safety and security. .

Material not in the [international] public domain:

 General:

At the national level: would it be possible to establish that the number of 
legal cases against lawful activities connected with nuclear transport has in-
creased of recent?

 E.g. freedom of navigation, openness of sea ports in conformity with the 
applicable Conventions of the Law of the Sea?

Participants at this Congress may consider this matter.
With reference to the cases reported at the Manchester Congress in 2012 

-relating to German ports: have these cases been settled?
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 A comprehensive set of internationally relevant transport case law is still 
missing!

annex -  sources of international nuclear transport law

6SHFL¿F�DSSOLFDELOLW\�RI�OHJDO�LQVWUXPHQWV

Nuclear and radioactive material: WHAT is transported?

As set out in INFCIRC/225(Rev.4), the nature of the material transported 
determines the need for physical protection and therefore the specific securi-
ty measures to be applied.

— For the purpose of the IAEA Regulations on the Safety of Radioacti-
ve Material, 2005, the definition of “radioactive material” is based 
on detailed specific technical criteria: “radioactive material shall 
mean any material containing radio nuclides where both the ac-
tivity concentration and the total activity in the consignment ex-
ceeds the values specified in paras 401-406”.The Transport Regu-
lations also define “fissile material” in technical terms (in Section 
II, 22.

— The Code of Practice on the Safety and Security of Radioactive Sou-
rces, 2003. Section1.1. defines “radioactive source”, “disused sour-
ce” and “orphan source”

7KH�QDUURZHU��VSHFL¿F�WHUP�³QXFOHDU�PDWHULDO´�LV�GH¿QHG�
differently in the following Instruments

— The IAEA Statute, Article XX 1.2.3 defines ( “special fissionable 
material”; “uranium enriched in the isotope 235 or 233”; “source 
material”)

— IAEA Transport Regulations, 2005, Section II , 222 defines ‘Fissi-
le material”

— CPPNM definitions: Article 1 (a) “nuclear material”, (b) “Uranium 
enriched in the isotope 235 or 233”, (c) also defines ‘international 
nuclear transport’. Annex I: “Levels of Physical Protection to be 
applied in international Transport of Nuclear Material as catego-
rized in Annex II. Annex II: “Categorization of Nuclear Material”

— The 2005 CPPNM Amendment not i.f. (“Convention on the Phy-
sical Protection of Nuclear Material and Nuclear Facilities” ) defi-
nes in Article 1 (a) “nuclear material”(b) “uranium enriched in the 
isotope 235 or 233”, (c) “international nuclear transport”(d) “nu-
clear facility”(c) “sabotage”.
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— International Convention for the Suppression of Acts of Nuclear 
Terrorism definitions: Article 1.2

— INRFCIRC/225(Rev4) Categorization of nuclear material: Section 
5. 2.1.Categories I,II and III

— Cross references to Nuclear liability Regimes: e.g. Paris Convention 
on Third Party Liability in the Field of Nuclear Energy ‘defines: ‘nu-
clear substances’ Vienna Convention on Civil Liability for Nuclear 
Damage, 1963, Article 1(1) (h): defines:”nuclear material”... (..)

7KH�QXFOHDU�PDWHULDO��DV�GH¿QHG��LV�WUDQVSRUWHG 1 by what mode?

Transport modal specifications are provided essentially by the recommen-
datory INFCIRC/225 (as Rev.): “Requirements for category I nuclear materi-
al related to the mode of transport”. (Section 8.3: road, rail, sea, air). Differ-
ent (national) security regulations may apply to different modes of transport 
(rail, road, air, ship etc.) Different national authorities are involved: e.g. port 
authorities. Bilateral and multilateral agreements relating to nuclear trans-
port specify the required conditions in generic or case-by-case terms (includ-
ing specified routes, dates, time etc.).

Country of origin, of transit, of final destination: Location of the country: 
‘landlocked; coastal; island, specific European Union (Regulations ref. im-
port /export /transit.)

Transport Route: open to agreement by the parties to a given transport 
operation- unless specific restrictions apply: Parties may select alternatives.

Transport of nuclear and other radioactive material: transport 
‘safety’ vs transport ‘security’

Nuclear Safety

Safety of transport is regulated primarily by international 
binding technical norms and Standards

Safety is relevant per se. Safety is however also relevant to the security of 
transport: First transport operations have to be in full compliance with the ap-
plicable binding safety regulations. Safety is an essential prerequisite for the 
security of transport regardless of modes.

Safety is achieved and maintained by compliance by the consignor (com-
pliance assurance given by the competent authority) with strictly defined 

 1 Note: domestic transport is not included here. Domestic transport is covered 
E\�DOO�&RQYHQWLRQV�DV�UDWL¿HG�E\�WKH�6WDWHV�3DUWLHV���(�J��WKH�&3310��WKH�$PHQGHG�
CPPNM and by the Recommendations of INFCIRC/225 (Rev.4).



495

Law and practice of international nuclear transport

technical conditions (regarding packages and containment systems) to be es-
tablished from the start of particular transport and maintained to the end of 
the international transport- regardless of national or international territories 
crossed (open sea, international air space, international rivers, straits etc.), 
and regardless of the mode of transport: the IAEA technical transport safety 
standards are valid for all modes.

At national level: IAEA Regulations 2 and Class 7  3(UN) ECOSOC stan-
dards– are incorporated into national laws and adopted as binding norms for 
carriers through the ICAO, IATA, IMO Conventions, as well as the rail and 
road regional transport treaties and agreements.

Note:
 The Regulations establish standards of safety which provide an accept-

able level of control of the radiation, criticality and thermal hazards to per-
sons, property and the environment that are associated with the transport 
of radioactive material [defined].” “The objective of the Regulation is to pro-
tect persons, property and the environment from the effects of radiation dur-
ing the transport of radioactive material. This protection is achieved by re-
quiring:

Containment of the radioactive contents; control of external radiation 
levels; prevention of criticality; and prevention of damage caused by heat.”

Nuclear Security

 Applicable norms, agreements and arrangements

Security of international transport of nuclear material is a 
complex subject

“The Transport of nuclear material is probably the operation most vul-
nerable to an attempted act of unauthorized removal of nuclear material or 
sabotage” 4

 Security is defined as: “The prevention and detection of and response to, 
theft, sabotage, unauthorized access, illegal transfer or other malicious acts 
involving nuclear material, other radioactive substances or their associat-
ed facilities.”

This definition applies to the concept of nuclear security as a whole and 
therefore also to the international transport of nuclear material.

A network of laws, regulations, technical norms, international agreements 
and treaties is directly or in certain cases exclusively relevant to the subject. 
Each of these norms is specific and applies e.g. only to defined nuclear materi-

 2 IAEA Safety Standards - Introduction.)
 3 &ODVV����UDGLRDFWLYH�PDWHULDOV�LQ�WKH�81����LWHPV��WUDQVSRUW�UHODWHG�FODVVL¿FDWLRQ�

of dangerous goods
 4 ^ĞĞ͘�/E&�/Z�ͬϮϮϱͬZĞǀ�;ϰͿ�ƉĂŐĞ�Ϯϯ�ƐĞĐƟŽŶ�ϴ͘�ϴϭ͘ϭ
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al (CPPNM), only to a given mode of transport (Air transport: ICAO, IATA), or 
exclusively to the legal requirements of a particular State or a group of States 
(e.g. European Union).

Security of international transport of nuclear material is 
not regulated in a uniform manner

The scope for general security rules is limited: the common denomina-
tor for the transport of all nuclear and related materials and for all modes of 
transport is rather small. The specificity of each type of transport of nuclear 
material has to be taken into account.

Security does not only depend on the intrinsic properties of the nuclear 
material transported. Security also depends on: the law(s) applicable with-
in the national territory (territories) or to the international space transited by 
the transport, and

— The mode of transport used (international air law, law of the sea, 
etc.).

— The sovereign State from, through or to which nuclear material is 
transported has the responsibility for the security of that transport. 
Nuclear material is transported from the territory of one State to 
the territory of another State.

— Transport through open seas, international waterways, open airs-
pace, is regulated by international law.

— Transport through coastal zones, lakes or inland waterways be-
longing to different States is regulated by treaties and agreements 
concluded among those States (e. g. Agreement on the Navigation 
on the Rhine, Danube Commission.)

— States may also conclude agreements on a bilateral or multilateral 
level regarding the security of one or several transport operations 
of nuclear material covering trans-border crossing and /or ship-
ments through international waters or airspace. (e.g. agreements 
between two States regarding international shipment ref. repro-
cessing, return of radioactive waste –e.g. vitrified waste -)

Overarching Security norms

The CPPNM : International norms applicable exclusively to the security of 
transport – in terms of “physical protection”- of nuclear material are set forth 
only by the CPPNM ( the 2005 Amendment is expanded to cover also nucle-
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ar installations .) The “physical protection” prescribed by the CPPNM and the 
2005 Amendment, applies to material as defined  5in the CPPNM.

The Recommendations for the physical protection of nuclear material is-
sued as INFCIRC/225 (Rev.4) contain specific “Requirements for Physical 
Protection of Nuclear Material during Transport”, covering also material in 
use or storage. As a non-legally binding instrument 6, this set of recommenda-
tions is applicable to all States that wish to apply it.

Nuclear material is categorized I, II and III for the purpose of the rec-
ommendations regarding physical protection during transport. Specified re-
quirements are established for the three categories of nuclear material as re-
lated to the mode of transport (section 8.3).The categorization is based on the 
following approach: “The primary factor for determining the physical pro-
tection measures against unauthorized removal of nuclear material is the 
nuclear material itself.”

Other Instruments refer inter alia to security of nuclear transport or con-
tain indirectly relevant provisions, such are:

The International Convention for the Suppression of Acts of Nuclear Ter-
rorism, 2005 (in force) covers very broadly defined categories of nuclear ma-
terials. The Convention defines “radioactive material”; “nuclear material”; 
“uranium enriched in the isotope 235 or 233”, “nuclear facility” and “device”. 
It covers also a “conveyance” used for transport of nuclear material. ((Article 
1.3. (b) .The main purpose of the Convention is to obligate States Parties to es-
tablish as criminal offences under its national law, the offences set forth in ar-
ticle 2 7 of the Convention and to make these offences punishable; to prosecute 
or extradite alleged offenders, and to cooperate in matters related to the im-
plementation of the Convention. The Convention does not cover physical pro-
tection as such and does not define security of the materials covered, but is 
limited to the implementation by the States Parties of specific measures of na-
tional and international criminal law.

The International Convention for the Suppression of Terrorist Bombings, 
1997, (in force) covers such acts (i.e. Article 2: discharge or detonate an explo-
sive or other lethal device.) also when committed during transport (Article 1 2. 
defines “infrastructure facility” so as to include “communications”.) The Con-
vention covers “explosive or other lethal device(s) “including [a] weapon or 
device “capable of causing damage through the release. of radiation or ra-
dioactive material.” The main purpose of the Convention is to obligate States 

 5 CPPNM: Article 1 (a) “nuclear material”; (b) “uranium enriched in the isotope 
235 or 2332

3DUDJUDSK�F��GH¿QHV�³LQWHUQDWLRQDO�QXFOHDU�WUDQVSRUW´
 6 INFCIRC/225 (Rev 4) Section 3. 31 “The objectives of the State’s physical protection sys-

tem should be:”
 7�$UWLFOH��������OLVWV�WKH�RIIHQFHV�FRPPLWWHG�LQ�UHODWLRQ�WR�WKH�PDWHULDOV�GH¿QHG�
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Parties to enact legislation establishing as criminal offences the offences set 
forth in article 2 of the Convention, to establish jurisdiction over these offen-
ces, to cooperate among the States Parties in matters of exchange of informa-
tion on criminal procedure, or on extradition procedures of alleged offenders. 
The Convention is not concerned with matters of physical protection or the se-
curity of nuclear material.

The Code of Conduct on the Safety and Security of Radioactive Sources, 
2003, is a non-legally binding instrument and contains general recommenda-
tions only. The Code applies to (the safety and security) of “radioactive sour-
ces”, “disused source(s)”, and “orphan sources “ as defined in section I of the 
document.

The above instruments do not refer to any particular mode of transport. 
Modal regulations have to be taken into account.

Nuclear Security: modal regulation: maritime transport

The 2005 Amendment of the Convention on the Suppression of Unlaw-
ful Acts against the Safety of Maritime Navigation (1988), and the 2005 Pro-
tocol regarding the Suppression of Unlawful Acts against Fixed Platforms 
(1988)- (in force )-, adopted under the auspices of IMO, broaden coverage so 
as to include nuclear materials in peaceful and non-peaceful uses.

The main original purpose of these Instruments is to ensure that appro-
priate action is taken against persons committing unlawful acts against ships 
(and fixed platforms). Offences include seizure of ships by force, acts of vio-
lence against persons on board ships, and the placing of devices on board a 
ship that are likely to destroy or damage it. The Convention obligates States 
Parties to make such crimes punishable under their national laws, to establish 
jurisdiction and to prosecute or extradite alleged offender. The Convention al-
so provides for specific modes and detailed procedures of cooperation among 
the States Parties.

 The amended Convention and Protocol cover (article 1 Definitions) nota-
bly “BCN weapons”; “nuclear and other explosive devices”, “toxic chemicals 
and “precursors”. The Instruments list nine Conventions pertaining to the do-
main of anti-terrorism legislation (and the CPPNM).

Some Conclusions: scope for international co-ordination

Contrary to the domain of nuclear transport safety, the security of trans-
port of nuclear material is not readily adapted to open international exchange 
of data and information.

Confidentiality plays a special, essential role (CPPNM and the 2005 
Amendment provide specifically for confidentiality rules).



499

Law and practice of international nuclear transport

However:
The establishment of general transport security norms of universal appli-

cability may not be a realistic or even a useful objective, each type of nuclear or 
radioactive material and each mode of transport carry specific security risks 
and require specific security norms and rules.

A more pragmatic step-by-step approach – mode and material specific - 
might be more conducive to strengthen international cooperation. This would 
also allow including the new, open ended arrangements among like-minded 
States 8

A first step might be to break down the categories of nuclear material 
transported according to their requirements in terms of security (technical 
barriers, rules, regulations etc.) .The aim is to establish applicable security 
norms within a category of material transported.

Security of transport of sources- where the main problem today appears to 
be cases of denial of shipment -is an entirely different subject from sea trans-
port of e. g industrial nuclear equipment, spent fuel or waste products.

At the same time the existing separations by transport modes needs to be 
maintained for purposes of elaborating nuclear security recommendations or 
guides.

A multi-disciplinary approach would seem to be required, encouraging 
participation of the national and international bodies concerned with the 
transport of nuclear material as well as of the – again- national and interna-
tional stakeholders 9 (industry, transport operators, etc.)- Among the inter-
governmental organizations concerned that ought to be associated are nota-
bly: the IMO, ICAO (and IATA), the UN (UNODC), INTERPOL and regional 
organizations like the EU (Commission), Europol, and regional rail/ road, in-
land waterways bodies.

 transport of nuclear material: sources of law
Modal Law 1. Transport of nuclear material by sea

UNCLOS (United Nations Convention on the Law of the Sea) 1982. Rel-
evant provisions: Part II Territorial sea & contiguous zones-Article 17, 19:” 
right of innocent passage”. Article 22, 23: “foreign nuclear powered ships and 
ships carrying nuclear and other... dangerous substances- Obligation to ob-
serve “special precautionary measures”.Art.192 Protection of marine environ-
ment

SOLAS (Safety of Life at Sea) Convention, (1914)1974, refers to the In-
ternational Maritime Dangerous Goods–IMDG-Code, (IMO +SOLAS unified 
code) which adopts the IAEA Transport Regulations for Class 7

 8 ^ĞĞ�ďĞůŽǁ͕�ƉĂƌƚ�;ŝŝͿ�EĞǁ�ƐĞĐƵƌŝƚǇ�ƌĞůĂƚĞĚ�ĂŐƌĞĞŵĞŶƚƐ�ĂŶĚ�ĂƌƌĂŶŐĞŵĞŶƚ
 9 �͘Ő͘�ƚŚĞ�tEd/͗�tŽƌůĚ�EƵĐůĞĂƌ�dƌĂŶƐƉŽƌƚ�/ŶƐƟƚƵƚĞ
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IMO: SUA: Convention on the Suppression of Unlawful Acts against the 
Safety of Maritime Navigation, 1988, as amended by 2005 Protocol and relat-
ed Protocol 1988, amended 2005 (ref. Fixed Platforms Protocol)introduce nu-
clear materials (peaceful and non-peaceful uses) (see above : security norm)

INF Code 1994 (Safe Carriage of Irradiated Nuclear Fuel, Plutonium and 
High Level Radioactive Wastes in Flasks on board Ships) developed by IAEA/
IMO /UNEP, Mandatory since 2001 under SOLAS.

MARPOL 1973/78 International Convention for the Prevention of Pollu-
tion from Ships (annex III covers indirectly radioactive materials).

Brussels Convention Relating to Civil Liability in the Field of Maritime 
Carriage of Nuclear material, 1971 (e.i.f.1975)

Convention on the Prevention of Marine Pollution by Dumping of Waste 
and other Materials, London 1972, amended 1993.

 OSPARCOM, (North East Atlantic) 1992; Barcellona Convention 1976, 
amended 1995

Modal Law 2. Transport of nuclear material by air

ICAO: International Convention on Civil Aviation, Chicago 1947-(“Chica-
go Convention”)

Annex 18: definitions of dangerous goods-establishes the international 
standards and recommended practices for the safe transport of dangerous 
goods by air. Standards based on the ECOSOC Expert Committee and IAEA 
Regulations for the Transport of Radioactive Material are mandatory.

Chapter 1 of Annex 18 requires States to comply with ‘technical instruc-
tions’ for the safe transport of dangerous goods- Amendment 11 to Annex 17, 
2005 ref. Safeguarding international civil aviation

IATA (Transport) Dangerous Goods Regulations requirements by air-
lines- based on ICAO Technical Instructions. Full compatibility with the IAEA 
Transport regulations.

[Note: Problem of denial of air- shipment & loading]

Modal Law 3. Transport of nuclear material by land

Road transport

Note: Inland transport rules are essentially regional
UN/ECE Inland Transport Committee.
��(XURSHDQ�$JUHHPHQW��(&(���$'5�
��(8�7UDQVSRUW�'LUHFWLYHV��DV�DPHQGHG�
 All are aligned on the IAEA Regulations for the Safe Transport of Radio-

active Materials
Mercosur/ Mercosul Agreement to facilitate the transport of dangerous 

goods between
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Argentina, Brazil, Paraguay and Uruguay. Consistent with IAEA Safety Se-
ries No.6.

NAFTA codification process. Africa (ECA agreements) Asia (ESCAP)

Rail transport

COTIF: Convention Concerning International Carriage by Rail, 1980 
amended by Vilnius Protocol (39 States Parties: Europe, ME and North Af-
rica)

RID: Regulations concerning the International carriage of Dangerous 
Goods by Rail-(1980) applied through COTIF. Requirements coordinated with 
the ECOSOC Committee of Experts. Also included in EU Directive 96/49/EC

Modal Law 4. Transport of nuclear material by inland waterways

Europe:

Revised Convention on the Navigation of the Rhine, Manheim, 1969 + 4 
Protocols and Regulations ref. to carriage of dangerous goods.

Convention concerning the Regime of Navigation on the Danube, Bel-
grade1948.

European Provisions Regarding International Carriage of Dangerous 
Goods by Inland Waterways (ADN), 1996, also apply to domestic traffic with-
in the EU. Provisions are aligned with the IAEA Regulations for the Transport 
of Radioactive Materials.

Modal Law 5. Transport of radioactive material by post

Universal Postal Union (UPU) Specialized agency of the UN regulates in-
ternational postal services. UPU Convention signed 1964 (189 members).

Regulations for Implementing the UPU Convention, 1967
 Article 121 concerns the carriage by post of radioactive material. Complies 

with IAEA Regulations on the Transport of Radioactive Material. (Special pro-
vision: prior consent from competent authority of the State of origin)

Note: In most States radioactive materials are no longer accepted for 
transport by postal services

European law

council Directive 2003/117/ EURATOM of 20 November 2006 on the Su-
pervision and Control of Shipments of Radioactive Waste and Spent Fuel. Of-
ficial Journal L337, 05/12/2006 p. 0021 -0032

Other relevant international instruments
Geographical limit: prohibition of transport of nuclear materials (and dis-

posal of wastes):
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Antarctic Treaty, 1959
Comprehensive Nuclear-Test-Ban Treaty (adopted 1995, UNGA Res. 

50/245./Treaty n. i.f.)
Regional Nuclear Weapon-free Zone Treaties
{Latin America: Tlateloco, 1967; South Pacific: Rarotonga, 1985; South-

east Asia: Bangkok, 1995; Africa: Pelindaba, 1996; Central Asian Nuclear 
Weapon-Free Zone Treaty, 2006}

“Convention on the Ban of the Import of Hazardous Wastes into Africa 
and on the Control of their Trans-boundary Movements within Africa, Bama-
ko, 1991 (not i. f.)

{Convention on the Physical Protection of Nuclear Material,1979, Amend-
ment of the CPPNM, 2005 (not i.f.)

 relevant instruments: nuclear safety

 IAEA

— Regulations for the Safe Transport of Radioactive Material –2005 
Edition Safety Requirements no. TS-R-1. Do not cover the securi-
ty of transport

— CPPNM

— 2005 Amendment of the CPPNM

— Joint Convention on the Safety of Radioactive Waste Management 
and the Safety of Spent Fuel Management

Covers (safety of) Trans-boundary movement in article 27 only: No 
reference to security

— International Nuclear Civil Liability Regime
 Question of nuclear insurance against acts of terrorism is a separate issue

— Code of Conduct on the Safety and Security of Radioactive Sources, 
2004 Security related in general terms: Non-binding guidance document.

European Union

— Council Directive 2006/117/EURATOM of 20 November 2006 on 
the Supervision and Control of Shipments of Radioactive Waste 
and Spent Fuel.

 Applies to trans-boundary shipments of radioactive waste or spent fuel 
whenever the country of origin or the country of destination or any country 
of transit is a Member State of the European Community. The Directive does 
not cover security
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International (Modal) Law of Transport

Law of the Sea

— SUA Conventions 2005

— SOLAS Convention, 2002 Amendment adopted by Conference of 
SOLAS States Parties. New measures regarding security of navi-
gation

— ISPS Code adopted (International Code for the Security of Ships 
and Port installations)

— UNCLOS, (United Nations Convention on the Law of the Sea) 1982 
relevant provision: Part II Territorial sea & contiguous zones-Arti-
cle 17, 19: “right of innocent passage”. Article 22, 23: “foreign nu-
clear powered ships and ships carrying nuclear and other. dan-
gerous substances”-Obligation to observe “special precautionary 
measures” Art.192 Protection of marine environment.

— SOLAS (Safety of Life at Sea) Convention, (1914) -1974,refers to 
the International Maritime Dangerous Goods–IMDG-Code, (IMO 
+SOLAS unified Code) which adopts IAEA Transport Regulations 
for Class 7

— IMO: SUA: Convention on the Suppression of Unlawful Acts against 
the Safety of Maritime Navigation, 1988 as amended by 2005 Pro-
tocol, and related Protocol 1988, amended 2005 (ref. Fixed Plat-
forms Protocol) introduce nuclear materials (peaceful and non-
peaceful uses)

Law of Civil Aviation and Air transport:

— See ICAO and IATA

Law of Road Transport 

ADR: Regulations concerning the International Carriage of Dangerous 
Goods by Road, 2005 AND: European Agreement Concerning the Interna-
tional Carriage of Dangerous Goods by Inland Waterways

Law of Rail Transport

COTIF Convention Concerning International Transport by Rail, 1980 
amended 1999 OTIF: Intergovernmental Organization for International Car-
riage by Rail
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secuRity law

By Carlton Stoiber 1

1. introduction
At the Nuclear Inter Jura 2012 Congress in Manchester, I provided an in-

troduction to nuclear security law 2.At the Nuclear Intra Jura 2009 Congress in 
Toronto, several presentations addressed the developing international law of 
nuclear security 3. Issues surrounding the accelerating development of an in-
ternational law of nuclear security were also discussed in presentations at the 
2007 Nuclear Intra Jura Congress in Brussels 4. My introduction to the 2009 
session on nuclear security described the creation in 2008 of a new Working 
Group on Nuclear Security to strengthen the Association’s role in the field 5. At 
the 2007 Congress in Brussels I had summarized some of the most significant 
recent developments, including a growing body of international instruments 
and guidance documents addressing nuclear security 6. In my presentations at 

 1 Consultant on International Nuclear Law, Washington, D.C. Former Director of Nuclear 
Non-Proliferation Policy, U.S. Department of State and Director of International Programs, US 
Nuclear Regulatory Commission Chair, AIDN/INLA Working Group on Nuclear Security.

 2 See Proceedings of the 20th Biennial Congress of Nuclear Inter Jura, 8-11 October 
2012, Manchester, United Kingdom on the following website: http://www.burges-salmon.com /
INLA_2012/.

 3 See Proceedings of Nuclear Inter Jura 2009 (October 5-9, 2009, Toronto) AIDN/INLA 
(2009) at pages 489-565.

 4 See Proceedings of Nuclear Inter Jura 2007 (1-4 October 2007, Bruxelles), AIDN/INLA 
(2008) at pages 851-1011.

 5 C. Stoiber, “Nuclear Security in International Law: Introduction to Recent Developments 
(Report of the Working Group on Nuclear Security”, op. cit. at pp. 489-497.

 6 C. Stoiber, “Nuclear Security: An Emerging Domain of International Nuclear Law” op. 
cit. at pp. 851-868. See also C. Stoiber, “Need for an International Law of Nuclear Security?” in 
Effective Nuclear Regulatory Systems-Proceedings of an International Conference, Moscow, 27 
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earlier Congresses, I attempted to identify some emerging norms of nuclear 
security and issues and approaches related to this developing area of nuclear 
law. This paper seeks to provide a similar updated summary.

2. the aidn-inla working Group on nuclear security
In 2008 interested INLA members developed a Terms of Reference docu-

ment 7 which was subsequently approved by the Board of Management. An ini-
tial issue was whether the WG would focus primarily on “sub-national” threats 
to misuse radioactive materials or to sabotage nuclear facilities for terrorist or 
criminal purposes, or whether it would also consider issues arising from the 
proliferation of nuclear weapons or explosives by nation States. Certainly the 
term “nuclear security” is broad enough to cover either or both of these sub-
jects, or even nuclear disarmament. Given the longstanding and continuing 
consideration of proliferation and disarmament issues in other forums, it was 
decided that the WG should primarily focus on sub-national security issues, 
leaving room for consideration of proliferation issues 8 that could be relevant 
for nuclear security.

The Working Group held a first meeting in June of 2008 and as a result of 
discussions a tentative Work Plan 9 was developed. Of the fifteen substantive 
issues in the nuclear security field that were identified by participants at the 
first meeting, it was determined that developing measures for responding to a 
nuclear security event should be given priority.

A difficulty experienced by the Working Group—one shared by many bod-
ies with a worldwide membership—is finding opportunities for regular meet-
ings. In addition to using opportunities like the Nuclear Inter Jura Congress 
to convene periodic meetings of the Working Group, it is expected that great-
er use will need to be made of electronic communications and the internet to 
maintain contact between members and to develop the WG program.

3. developments in the law of nuclear security
As I have discussed in previous INLA Congresses 10, nuclear security is an 

area of international nuclear law that has seen very active recent development. 

February - 3 March 2006 at pp. 215-233, International Atomic Energy Agency, Vienna (2006) 
DQG�&��6WRLEHU��³1XFOHDU�6HFXULW\��/HJDO�$VSHFWV�RI�3K\VLFDO�3URWHFWLRQ��&RPEDWLQJ�,OOLFLW�7UDI¿FN-
ing and Nuclear Terrorism” in International Nuclear Law: History, Evolution and Outlook [10th 
Anniversary of the International School of Nuclear Law], OECD/Nuclear Energy Agency, Paris 
(2010) at pp. 219-242.

 7 See Appendix I of this report. For ease of reference the various papers developed by the 
:RUNLQJ�*URXS�KDYH�EHHQ�QXPEHUHG��ZLWK�,1/$�:*16��EHLQJ�WKH�¿UVW�LQ�WKH�VHULHV�

 8 Nuclear safety issues relevant for nuclear security could also be a subject of WG consider-
ation.

 9 See Appendix 2
 10 See footnotes 2, 3 and 4, supra.
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Prior to the terrorist events of 9/11 in the United States and incidents in other 
States, nuclear security was regarded as primarily —if not exclusively—a mat-
ter for national authorities. With certain exceptions, such as physical protec-
tion of nuclear materials in international transport, States were reluctant to 
bring their national nuclear security practices within the scope of internation-
al obligations or to involve international bodies in such matters. However, just 
as the Three Mile Island and Chernobyl nuclear reactor accidents provided an 
impetus for the development of international instruments addressing nuclear 
safety, major terrorist incidents (most prominently, the 9/11 attacks in 2001) 
focused attention on the need for international measures to prevent the ma-
levolent uses of nuclear materials or attacks on nuclear facilities or transport. 
In addition, the 2012 reactor accident at Fukushima Daiichi in Japan revealed 
security vulnerabilities of nuclear facilities associated with their arrangements 
for mitigating and responding to intentional acts against off-site power sourc-
es, mitigating and response measures, among others. The following discus-
sion summarizes some of the legal and institutional aspects of the increased 
global focus on nuclear security.

A. Binding International Instruments for Nuclear Security

In a number of fields of international nuclear law, a single instrument pro-
vides a broad framework for addressing issues arising from the technology. 
This is the case for nuclear non-proliferation, nuclear reactor safety and the 
safety of spent fuel or radioactive waste management 11. However, with regard 
to nuclear security a number of instruments are relevant to how various as-
pects of the subject are to be handled.

The Convention on the Physical Protection of Nuclear Material (CPPNM) 
is the primary binding international legal instrument for the protection of nu-
clear material used for peaceful purposes. Since its opening for signature in 
1979 and entry into force in 1987, the CPPNM has attained very broad adher-
ence of 150 States. The Convention has played a positive role in ensuring the 
protection of nuclear material. However, some years of experience with the re-
gime, the parties identified several weaknesses in the Convention that should 
be addressed. In 2005 an Amendment to the CPPNM was adopted with sev-
eral revisions. The Amendment broadens the Convention’s scope to nuclear 
material and facilities in domestic use. It extends its coverage to sabotage and 
codifies twelve fundamental principles of physical protection. However, the 
process of giving the Amendment legal effect is made difficult by the CPPNM’s 
entry into force provision in Article 20.2 that requires two thirds of the par-
ties approve an amendment before it becomes legally binding on the approv-

 11 For non-proliferation the relevant instrument is the Treaty on the Non-Proliferation of 
Nuclear Weapons (NPT); for nuclear safety it is the Convention on Nuclear Safety; for waste man-
agement it is the Joint Convention on the Safety of Spent Fuel Management and the Safety of 
Radioactive Waste Management.
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ing parties. As of August 1, 2014 (nine years after its adoption), only 77 of the 
required 100 states have formally accepted the Amendment. The issue of the 
CPPNM Amendment is being covered in greater detail at this Congress by the 
Legal Director of the International Atomic Energy Agency 12.

Other instruments developed under the auspices of the IAEA contain pro-
visions relevant for nuclear security. These include the Convention on Ear-
ly Notification of a Nuclear Accident 13, the Convention on Assistance in the 
Case of a Nuclear Accident or Radiological Emergency 14, the Convention on 
Nuclear Safety (CNS) 15 and the Joint Convention on the Safety of Spent Fuel 
Management and on the Safety of Radioactive Waste Management 16. Howev-
er, these instruments were not drafted primarily with a view toward address-
ing nuclear security issues. Therefore, the parties and the IAEA need to con-
sider more actively how relevant provisions can be implemented to enhance 
security. One option is to add security aspects to the process of application of 
these instruments, for example at the periodic review conferences or meetings 
of States parties 17.

Beyond the IAEA-related instruments, a number of other conventions and 
treaties contain measures relevant for nuclear security. For example, the Trea-
ty on the Non-Proliferation of Nuclear Weapons 18 contributes to nuclear se-
curity, not only through its general requirements against transfers of mate-
rials or technology for weapons development, but also through its Article III 
safeguards requirement that verifies compliance through accounting and con-
trol of nuclear material. In addition there are the sixteen United Nations con-
ventions related to combating terrorism 19. The most relevant of these include:

�� ,QWHUQDWLRQDO�&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�7HUURULVW�%RPELQJV�
(1997)

 12 See Peri L. Johnson, “Facilitating the entry into force and implementation of the Amend-
ment to the Convention on the Physical Protection of Nuclear Material: challenges, issues and 
EHQH¿WV´��LQFOXGH�VSHFL¿F�UHIHUHQFH��

 13 In force since 1986, currently with 105 parties; provides means for enhanced response to 
a nuclear terrorist incident by providing a mechanism for rapid information exchange.

 14 In force since 1987, currently with 103 parties; facilitates prompt assistance in the event 
of a radiological emergency, including one resulting from an act of nuclear terrorism.

 15 In force since 1996, currently with 66 parties; requires on-site and off-site emergency 
plans for nuclear reactors and defense in depth design which can contribute to reducing security 
risks.

 16 In force since 2001, currently with 51 parties; comparable provisions to the CNS for spent 
fuel and waste activities.

 17 See discussion of some of the issues regarding such conferences or meetings in C. Stoiber, 
“The Review Conference Mechanism in Nuclear Law: Issues and Opportunities” in Nuclear Law 
Bulletin No. 83, Volume 2009/1 pages 5-30, OECD/Nuclear Energy Agency (2009).

 18 In force since 1970, with virtually universal adherence.
 19 See Walter Gehr, “The Universal Legal Framework Against Nuclear Terrorism” in Pro-

ceedings of Nuclear Inter Jura 2007(1-4 October 2007, Bruxelles), AIDN/INLA (2008) at pages 
869-881.
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�� ,QWHUQDWLRQDO�&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�WKH�)LQDQFLQJ�RI�7HU-
rorism (1999)

�� ,QWHUQDWLRQDO�&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�$FWV�RI�1XFOHDU�7HU-
rorism (2007) 20

Another type of United Nations instrument—the Security Council resolu-
tion—has become increasingly important to the international legal regime for 
nuclear security. Two recent resolutions adopted under the Council’s Chap-
ter VII authority to bind all United Nations members are particularly rele-
vant. These are:

�� 816&5�������������DGGUHVVLQJ�WHUURULVP
�� 816&5�������������DGGUHVVLQJ�ZHDSRQV�RI�PDVV�GHVWUXFWLRQ

The establishment of Committees of the Security Council to monitor im-
plementation of these resolutions has added another institutional presence to 
those already engaged in activities relevant for nuclear security.

Instruments developed under the auspices of other multilateral bodies in 
the area of transport are relevant for nuclear security. Examples include:

�� 3URWRFRO�WR�WKH�&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV�DJDLQVW�
the Safety of Maritime Navigation (International Maritime Organization)

�� �����3URWRFRO�IRU�WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV�DJDLQVW�WKH�6DIH-
ty of Fixed Platforms located on the Continental Shelf (International Maritime 
Organization)

The following regional nuclear weapons free zone treaties also contain 
provisions that can enhance nuclear security:

�� 7ODWHOROFR�7UHDW\�IRU�/DWLQ�$PHULFD��LQ�IRUFH�VLQFH������
�� 5DURWRQJD�7UHDW\�IRU�WKH�6RXWK�3DFLILF��LQ�IRUFH�VLQFH������
�� %DQJNRN�7UHDW\�IRU�6RXWKHDVW�$VLD��LQ�IRUFH�VLQFH������
�� 3HOLQGDED�7UHDW\�IRU�$IULFD��LQ�IRUFH�VLQFH�0D\������
�� &HQWUDO�$VLD�1XFOHDU�:HDSRQ�)UHH�=RQH�7UHDW\��LQ�IRUFH�VLQFH������

As I have discussed elsewhere 21, the fact that provisions relevant for nu-
clear security are contained in a range of international instruments can have 
both advantages and disadvantages. The primary advantage is that synergies 
among the provisions of various instruments can add layers of protection aga-
inst malevolent acts utilizing nuclear material or against nuclear facilities or 
transport. The disadvantage is that different instruments, developed at diffe-
rent times for different purposes, can contain inconsistent or even contradic-
tory provisions 22. This can complicate the task of national authorities respon-

 20 An important aspect of the Nuclear Terrorism Convention is to cover radioactive mate-
rials beyond nuclear material, as in the CPPNM. Currently the Nuclear Terrorism Convention 
has 79 parties and 115 signatories.. The primary need, therefore, is to broaden adherence and to 
ensure effective measures of implementation by parties.

 21 See footnotes 2 and 3.
 22� $�SULPH�H[DPSOH�RI�WKLV�LV�GLIIHULQJ�GH¿QLWLRQV�LQ�YDULRXV�LQVWUXPHQWV�RI�NH\�WHUPV�VXFK�

as “nuclear installation” or “nuclear facility”.
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sible for their implementation. International organizations (such as the IAEA 
and UNODC) and professional bodies (such as AIDN-INLA) can contribute to 
more effective implementation of these various instruments by offering gui-
dance on means for complying with their requirements.

B. IAEA Guidance Documents

Beyond the binding international instruments related to nuclear securi-
ty, a number of non-binding documents have been developed under the aus-
pices of the IAEA to provide detailed guidance on how to implement effec-
tive measures for nuclear security. Unlike the field of nuclear safety, the IAEA 
Statute does not mandate the promulgation of security “standards” 23. Not-
withstanding the absence of an explicit mandate in the nuclear security field, 
the IAEA Statute has been broadly interpreted to permit the development of 
such guidance (initially for physical protection of nuclear material and facili-
ties) as early as 1974. This longstanding guidance document (INFCIRC/225, 
The Physical Protection of Nuclear Material and Nuclear Facilities has recent-
ly been revised for a fifth time and included in the IAEA Nuclear Security Se-
ries discussed below). In the wake of major terrorist events, the IAEA policy 
organs (General Conference and Board of Governors) authorized the Secretar-
iat to embark on a more active program to address nuclear security issues. The 
Agency has approached this task with a variety of activities, including volun-
tary nuclear security assessment missions at the request of member states 24. 
However, from a legal perspective, the Agency’s more relevant activity has 
been the development of a number of “soft law” guidance documents address-
ing specific technical areas of nuclear security that—if accepted and applied by 
member states—can help create a regime of nuclear security norms establish-
ing a coherent framework for addressing issues in this area.

A key document in this regard is the Code of Conduct on the Safety and Se-
curity of Radioactive Sources (GOV/2004/49-GC(47)/9. Some 95 states have 
made an explicit commitment in a letter to the IAEA Director General to im-
plement the guidance in the Code.

Other IAEA guidance documents relevant for nuclear security that should 
be briefly mentioned include:

�� 5HJXODWLRQV� IRU� WKH� 6DIH� 7UDQVSRUW� RI� 5DGLRDFWLYH� 0DWHULDO²�����
Edition (Revised) (Safety Series No. TS-R-1 (ST-1, Revised)

 23 See IAEA Statute Article III.A.6 provision on nuclear safety standards.
 24 See the following IAEA documents for a description of the Agency’s programs: Nuclear 

Security Report 2009—Measures to Protect Against Nuclear Terrorism and Implementation of 
the IAEA Nuclear Security Plan 2006-2009: Progress Report both in GOV/2009/53-GC(53/16 
of 21 August 2009. The most recent program is contained in Nuclear Safety Plan 2010-2013 at 
GOV/2009/54-GC(53)/18 of 17 August 2009.
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�� /HJDO� DQG�*RYHUQPHQWDO� ,QIUDVWUXFWXUH� IRU�1XFOHDU��5DGLDWLRQ��5D-
dioactive Waste and Transport Safety—Requirements (Safety Standards Se-
ries (No. GS-R-1)

�� 6DIHW\�5HTXLUHPHQWV�RQ�3UHSDUHGQHVV�DQG�5HVSRQVH�WR�D�1XFOHDU�RU�
Radiological Emergency (Safety Standards series No. GS-R-2)

Although not strictly speaking a guidance document, an important re-
cent Agency publication is “The International Framework for Nuclear Securi-
ty” IAEA International Law Series No. 4 (2011). It contains a description and 
analysis of the major international legal instruments in the field.

C. IAEA Nuclear Security Series

In addition to the instruments and publications mentioned above, the 
Agency is developing a comprehensive set of guidance documents in its Nu-
clear Security Series (NSS). At present, the following have been approved:

�� Objective and Essential Elements of a State’s Nuclear Security Regi-
me (No. 20) This sets forth the overall structure for the remaining documents

�� Technical and Functional Specifications for Border Monitoring 
Equipment (No. 1)

�� Nuclear Forensics Support (No. 2)
�� Monitoring Radioactive Materials in International Mail Transpor-

ted by Publlic Postal Operators (No. 3)
�� Engineering Safety Aspects of the Protection of Nuclear Power 

Plants against Sabotage (No. 4)
�� Identification of Radioactive Sources and Devices (No. 5)
�� Combating the Illicit Trafficking of Nuclear and other Radioactive 

Material (No. 6)
�� Nuclear Security Culture (No. 7)
�� Preventive and Protective Measures against Insider Threats (No. 8)
�� Security in the Transport of Radioactive Material (No. 9)
�� Development and Maintenance of the Design Basis Threat (No. 10)
�� Security of Radioactive Sources (No. 11)
�� Educational Programme in Nuclear Security (No. 12)
�� Nuclear Security Recommendations on Physical Protection of Nu-

clear Material and Nuclear Facilities (No. 13, also INFCIRC 225/Rev. 5)
�� Nuclear Security Recommendations on Radioactive Material and 

Associated Facilities (No. 14)
�� Nuclear Security Recommendations on Nuclear and Other Radioac-

tive Material out of Regulations Control (No. 15)
�� Computer Security at Nuclear Facilities (No. 17)
�� Nuclear Security Systems and Measures for Major Public Events 

(No. 18)
�� Establishing the nuclear security infrastructure for a nuclear power 

programme (No. 19)
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�� Nuclear security systems and measures for the detection of nuclear 
and other radioactive material out of regulatory control (No. 21)

Additional NSS guidance documents are under development.

4. organizations and initiatives Relevant for nuclear 
security

In addition to the large number of legal instruments, guidance documents 
and publications relating to nuclear security, a number of international bodies 
have become more active in the field. Also, some new initiatives or institutions 
have been established to address nuclear security issues. My papers for the 
INLA Congresses in 2009 at Toronto and 2012 in Manchester discussed the 
activities of relevant bodies 25. Therefore, I will not discuss them here. Howev-
er, I would like to repeat my earlier comments that the expanding number and 
activity of security initiatives makes it increasing important that active coop-
eration and coordination is implemented to avoid duplication or inconsisten-
cies in the activities of the various bodies. It is particularly important to orga-
nize activities in a manner that does not unduly burden national authorities 
responsible for nuclear security, particularly in States with limited human and 
financial resources.

5. nuclear security summits
One recent development that warrants specific attention is the convening 

of three Nuclear Security Summits.

A. The 2010 NSS in Washington

The first Summit was held April 12-13, 2010 in Washington at the invi-
tation of U.S. President Barack Obama. Delegations from forty-six govern-
ments attended, thirty-eight of which were represented by heads of state or 
government. Delegations from the EU, IAEA and UN also attended. The par-
ticipants issued a non-binding communiqué addressing nuclear terrorism in 
fifteen provisions. Even though non-binding, many of the provisions are rele-
vant to the development and implementation of nuclear security law, includ-
ing supporting existing nuclear security instruments and advocating broader 
adherence to them. The communiqué recognized “nuclear terrorism as one of 
the most challenging threats to international security” and included the fol-
lowing provisions:

1. Reaffirm the fundamental responsibilities of States, consistent with the  
respective international obligations to address nuclear security

2. Call on States to work cooperatively as an international community to 
advance nuclear security

 25 See footnotes 2 and 3, supra.
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3. Recognize that highly enriched uranium and separated plutonium re-
quire special precautions

4. Endeavor to fully implement all existing nuclear security commitments 
and work toward acceding to those not yet jointed

5. Support the objectives of international nuclear security instruments
6. Reaffirm the essential role of the IAEA in the international nuclear se-

curity network
7. Recognize the role and contributions of the United Nations
8. Acknowledge the need for capacity building for nuclear security and co-

operation at bilateral, regional and multilateral levels\
9. Recognize the need for cooperation among States to effectively prevent 

and respond to incidents of illicit nuclear trafficking
10. Recognize the continuing role of nuclear industry in nuclear security
11. Support the implementation of strong nuclear security practices
12. Recognize that measure contributing to nuclear security have value in 

relation to the security of radioactive substances

B. The 2012 NSS in Seoul

A second Nuclear Security Summit was held March 26-27, 2012 in Seoul, 
Republic of Korea. Delegations from 53 heads of state and governments at-
tended, with representatives of the United Nations, IAEA, EU and INTER-
POL. The communiqué of the Seoul Summit builds on that of the 2010 Wash-
ington Summit, emphasizing the need for action in the following eleven areas:

1. Global nuclear security architecture
2. Role of the IAEA
3. Nuclear materials
4. Radioactive sources
5. Nuclear security and safety
6. Transportation security
7. Combating illicit trafficking
8. Nuclear forensics
9. Nuclear security culture
10. Information security
11. International cooperation
In another action relevant for nuclear law, the participants set a goal of 

2014 for bringing the 2005 Amendment to the CPPNM into force. This goal 
was unfortunately not met.

C. The 2014 NSS in the Hague

A third Nuclear Security Summit was held in the Hague, Netherlands on 
24-25 March, 2014. Fifty-three countries, four international organizations 
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and 58 world leaders attended the Summit, in addition to thousands of dele-
gates and journalists.

The 7 page NSS Communiqué 26 included 39 paragraphs addressing the 
following 17 areas:

1. Fundamental responsibility of States
2. International Cooperation
3. Strengthened international nuclear security architecture
4. Legal instruments
5. Role of the International Atomic Energy Agency
6. Role of the United Nations
7. Role of other international initiatives
8. Voluntary measures
9. Nuclear material
10. Radioactive sources and materials
11. Nuclear security and safety
12. Nuclear Industry
13. Information and cyber security
14. Nuclear transportation
15. Illicit trafficking
16. Nuclear forensics
17. Future of the process

D. Summary on the Nuclear Security Summit Process

Very briefly, the NSS process has introduced a high level of political at-
tention to the issue of nuclear security on a global level that had not here-
tofore been present. The NSS communiqués and other documentation have 
consistently focused on the main elements of an enhanced international re-
gime for nuclear security. It would be difficult to assess the concrete achieve-
ments of the NSS process that must be implemented on a national basis in a 
large number of States. The emphasis on legal instruments and national leg-
islation obviously can contribute to the further development of nuclear secu-
rity law. Another—perhaps final—Summit is scheduled for 2016 in the Unit-
ed States. This provides an opportunity to further assess the NSS process and 
its achievements.

6. national legislation implementation Kit on nuclear  
 security

One notable initiative announced at the Seoul Summit was a proposal by 
Indonesia (supported by 17 other States) to draw up a National Legislation 
Implementation Kit (NLIK) on Nuclear Security. The stated objective of the 
initiative is to help States develop more comprehensive national legislation 

 26 See https://www.nss2014.com/en/nss-2014.
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on nuclear security in accordance with their own respective internal legal pro-
cesses. The Implementation Kit is intended to provide States with references 
to a wide array of consolidated elements and provisions from different nuclear 
security conventions/treaties, as well as international legal instruments and 
frameworks. The IAEA was assigned the role of coordinating the task of com-
piling the Implementation Kit, with the involvement of other international or-
ganizations relevant for nuclear security, including: [list organizations, e.g. 
UNODC, ICAO, IMO, WCO, UN Security Council 1540 Committee].

The completed NLIK was presented by the Government of Indonesia at 
the 2014 Nuclear Security Summit in the Hague, Netherlands. A detailed pre-
sentation on the development and elements contained in the Implementation 
Kit will be made at this Congress by a representative of the Verification Re-
search, Training and Information Centre (VERTIC) in London) 27. VERTIC as-
sisted the Government of Indonesia in developing the NLIK. Elsewhere, I have 
offered my views on the structure and content of a national legal framework 
for nuclear security, including how States, including approaches newcomer 
nuclear States, may wish to take in the process of legislative development 28.

7. united nations security council Resolution 1540

A. A Decade of Development in the Law of Weapons of Mass 
Destruction [WMD]

Adopted in 2004, UNSCR 1540 was intended to address the risk that non-
state actors could obtain access to weapons of mass destruction. During the 
decade since its adoption, the 1540 regime has been continuously enhanced 
and now represents an important legal and institutional component of the 
global system for addressing the WMD threat, including the nuclear threat.

B. Scope of UNSCR 1540

A threshold issue regarding the analysis of any legal instrument is to de-
termine the scope of activities to which it applies. Indeed, the task of defin-
ing weapons of mass destruction, themselves, has been debated over many de-
cades since the first apparent use of the term in 1937 29. This being said, I do 

 27 See S. Dobysz, “A New Legal Tool for States: The National Legislation Implementation Kit 
on Nuclear Security” in this volume at (insert reference).

 28 A compressed version of the discussion of the procedural aspects of legislative develop-
ment contained in this paper is set forth (with cartoon illustrations) in C. Stoiber, “Developing 
National Legislation for Nuclear Security: Priority Issues and Basic Approaches” in Volume 1, 
Issue 2 of the 1540 Compass published by the University of Georgia at the following website: cits.
uga.edu/publications/compass/.

 29 A Wikipedia article details this history, noting that the Archbishop of Canterbury used 
the term when referring to the aerial bombardment of Guernica during the Spanish Civil War. See 
http://en.wikipedia.org/wiki/Weapon_of_mass destruction. A recent comprehensive discussion 
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not propose to offer a precise definition of the term “international WMD law”. 
The absence of an agreed WMD definition in UNSCR 1540 parallels the fail-
ure to define “terrorism” in many of the international anti-terrorism instru-
ments, declarations and resolutions. For purposes of this discussion I will fol-
low the approach of a US Supreme Court Justice when he declined to define 
“pornography”, stating that “I know it when I see it” 30. Notably, UNSCR 1540 
uses the term WMD only once—in its preamble reaffirming the 1992 state-
ment of the Council’s President in 1992 31. Otherwise, the resolution speaks of 
a trilogy of technologies—nuclear, chemical or biological weapons. The confla-
tion of these three weapons technologies is of some interest, given their dispa-
rate character and histories. Of the three, chemical weapons are arguably the 
oldest, with evidence of poisons and asphyxiating agents employed in warfare 
since antiquity 32. Biological weapons came later, perhaps as early as the mid-
dle of the 18th century 33. And, of course, nuclear weapons were not used until 
1945 in the bombings of Hiroshima and Nagasaki in Japan 34. Also of interest 
is the exclusion from the resolution’s scope of technologies or practices that 
some might characterize as WMD. These could include massacres or bom-
bardment of civilian populations with conventional explosives or even forced 
starvation. Since these and other measures are proscribed by international 
humanitarian law 35, the drafters of UNSCR evidently felt no need to include 
them. But more importantly, the narrower scope of USNCR 1540 reflects its 
focus on the threat that these particularly dangerous weapons might be ac-
quired and used by non-State actors, rather than by States in warfare.

Although some WMD technologies have a lengthy history, efforts under 
international law to restrain their use are relatively recent. Even so, this legal 
history precedes the adoption of UNSCR 1540 in April 2004 by many decades. 
This article will not attempt to list all relevant instruments, declarations and 
resolutions, but they certainly include a number of key treaties and conven-
tions, namely: the 1928 Geneva Protocol to the Hague Conventions banning 

RI�WKH�LVVXH�PD\�DOVR�EH�IRXQG�LQ�:��6HWK�&DUXV��³'H¿QLQJ�µ:HDSRQV�RI�0DVV�'HVWUXFWLRQ¶´��&HQ-
ter for the Study of Weapons of Mass Destruction Occasional Paper No. 8 (Revised and Updated), 
National Defense University Press, Washington, D.C., January 2012.

 30 Concurring opinion of Associate Justice Potter Stewart in Jacobellis v. Ohio, 378 U.S. 184 
(1964).

 31 See S/23500 of 31 January 1992.
 32� 6RPH�VRXUFHV�KDYH�LGHQWL¿HG�FKHPLFDO�ZHDSRQV�EHLQJ�XVHG�DV�IDU�EDFN�DV������%�&��LQ�

China and in ancient Greece. See http//en.wikipedia.org/wiki/Chemical_warfare.
 33 In June 1753 Lord Jeffrey Amherst urged a subordinate to use smallpox to “innoculate” 

Delaware warriors at the siege of Fort Pitt (later Pittsburgh, Pennsylvania) during Pontiac’s Re-
bellion at the end of the French and Indian Wars. See Henderson, et al., “Smallpox as a Biological 
Weapon: Medical and Public Health Management,” Journal of the American Medical Association, 
Vol. 281, No. 22, June 9, 1999.

 34 For a detailed discussion of the origins and usage of the term WMD see Q. Michel (ed.) in 
“Controlling the Trade of Dual-Use Goods—A Handbook”, Brussels, 2013 at pp. 15-23.

 35 See http//en.wikipedia.org/wiki/International_humanitarian_law.



517

Recent developments in nuclear security law

chemical and biological warfare; the 1968 Treaty on the Non-Proliferation 
Nuclear Weapons (NPT); the 1979 Convention on the Protection of Nuclear 
Materials (CPPNM) and its 2005 Amendment; the 2005 International Con-
vention on the Suppression of Acts of Nuclear Terrorism (ICSANT) the 1972 
Biological Weapons Convention (BWC); and the 1993 Chemical Weapons 
Convention (CWC). Beyond these binding international instruments, a wide 
range of voluntary guidance documents has been developed that arguably 
contributes to the global legal framework for combating WMD proliferation 36.

C. Status of UNSCR 1540 in International Law

The status of resolutions of the Security Council in international law is es-
tablished by Chapter V of the Charter of the United Nations 37. By adhering to 
the Charter (an international treaty), United Nations Member States agree to 
accept and carry out “decisions” of the Council pursuant to Article 25. Of great-
est significance for interpreting UNSCR 1540, the Council adopted the resolu-
tion under Chapter VII of the Charter 38. Under Articles 39 and 41 of Chapter 
VII, UN Member States have committed themselves to implement those por-
tions of UNSCR 1540 that are designated as “decisions”. As will be discussed 
below, the Resolution has a mixed legal status—some provisions being bind-
ing and others non-binding. However, another important legal aspect must be 
taken into account. This involves the possibility that certain non-binding pro-
visions of the resolution, as well as measures taken by States in their imple-
mentation, may have attained the status of customary international law. The 
determination of whether a measure should be considered customary law is 
much debated. However, in general, a customary rule of international law has 
been recognized where there is a legally significant “practice common to a plu-
rality of States” 39. In the decade since the adoption of UNSCR 1540 in 2004, 
the global community has arguably adopted a range of common practices with 
regard to international WMD law,with a significant number conducted with a 
view toward complying with 1540. These practices not only relate to the “de-
cisions” set forth in Articles 1-5, but to other actions the Council has “called 
upon” UN Members to implement under Articles 8-10. Thus, it is submitted 

 36� 7KH�DXWKRU� LV�SDUWLFXODUO\� IDPLOLDU�ZLWK� VXFK�JXLGDQFH�GRFXPHQWV� LQ� WKH�QXFOHDU�¿HOG��
They include, but are—by no means limited to—the IAEA Code of Conduct on the Safety and 
Security of Radioactive Sources; the growing number of documents in the IAEA Nuclear Secu-
rity Series (NSS); IAEA Safeguards instruments; and various export control regimes such as the 
1XFOHDU�6XSSOLHUV�*URXS��,Q�WKH�¿HOG�RI�FKHPLFDO�DQG�ELRORJLFDO�ZHDSRQV��WKH�$XVWUDOLD�*URXS�KDV�
developed guidelines and common export approaches for these technologies.

 37 See discussion in “Acts of international institutions as methods of creation of law” in M. 
Sørensen, ed., Manual of Public International Law (1968) at 3.33, p. 158-159.

 38 Chapter VII is entitled “Action with Respect to Threats to the Peace, Breaches of Peace, 
and Acts of Aggression.

 39 M. Sørensen, op. cit. in “International Custom”, Chapter 3 at pp. 128-143.
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that implementation of UNSCR 1540 as a whole has contributed significant-
ly to the development of an international law of WMD, both under treaty law 
and customary law 40.

D. Universalizing International WMD Law

As noted earlier, prior to adoption of the resolution a “proliferation” of in-
ternational instruments and initiatives has addressed chemical, biological and 
nuclear weapons. Although UNSCR 1540 has rightly been characterized as a 
“landmark resolution” 41, the question remains as to what it added to the ex-
isting framework?

Before addressing specific subject areas that 1540 specifically addresses, 
a general point should be made. This lies in the Security Council’s ability to 
require all UN Member States to implement its decisions taken under Chap-
ter VII of the Charter. Therefore, by addressing the major elements of WMD 
law (as will be discussed) the Council has essentially “universalized” this field 
of law 42. Although some few nation States are not Members of the United Na-
tions, that number is vanishingly small. Thus, 1540 consolidates the obli-
gations or commitments under the broad range of WMD instruments, both 
binding and voluntary, making them applicable to virtually all States, even 
those who have not adhered to the relevant instruments or documents. What 
are the major elements of 1540 that have influenced the character of WMD 
law and its implementation?

E. Elements of the 1540 Regime

1. Refrain from Support to Non-State Actors

A fundamental advance in international WMD law under UNSCR 1540 
was to extend its scope beyond the conduct of nation States to WMD-related 
activities of non-State actors. A footnote in the resolution’s preamble identi-
fies non-State actors very broadly as an “individual or entity, not acting un-
der the lawful authority of any State in conducting activities which come with-
in the scope of this resolution”. These certainly include terrorists and terrorist 

 40 The literature on the legal status of Security Council resolutions is extensive. See, inter 
alia��0�'��ėEHUJ��³7KH�/HJDO�(IIHFWV�RI�5HVROXWLRQV�RI�WKH�81�6HFXULW\�&RXQFLO�DQG�*HQHUDO�$V-
sembly in the Jurisprudence of the ICJ”, European Journal of International Law, Vol. 16, No. 5 at 
884-85 and “Repertoire of the Practice of the Security Council“ at www.un.org/en/sc/repertoire/
faq.shtml.

 41 See O Jankowitsch-Prevor “A New Role of Industrial Operators in Trade in an Evolv-
ing Nuclear Export Control Regime. Beyond Legal Responsibilities” in Q. Michel, Sensitive 
Trade—The Perspective of European States,, Brussels, 2011 at page 24.

 42 See P. Crail, “Implementing UN Security Council Resolution 1540: A Risk-Based Ap-
proach” in Nonproliferation Review, Vol. 13, No. 2, July 2006 at page 357.
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organizations, criminals and criminal bodies and even persons in government 
or industry that violate their legal responsibilities.

The primary focus of international WMD law-making prior to major ter-
rorist events early in this century was on restraining the proliferation of WMD 
among nation States. However, after the 9/11 terrorist incidents in the Unit-
ed States and those in other States, attention has turned increasingly to the 
threat that terrorists or criminal elements might acquire and use WMD. I have 
discussed elsewhere the emergence of nuclear security as the most active field 
of nuclear law 43. Operative paragraph 1 establishes the basic obligation that all 
States must refrain from “any form of support” to non-State actors in the full 
range of WMD related activities, from acquisition to use. Although a range of 
anti-terrorism conventions address this issue with respect to specific technol-
ogies and activities (such as particular modes of transportation), 1540 broad-
ens these prohibitions to the entire UN family.

2. Develop Effective National Laws

Operative Paragraph 2 of 1540 builds on the requirement against support 
for non-State actors in WMD development by requiring States to adopt laws 
prohibiting the full range of relevant activities. This provision recognizes that 
effective implementation of the obligations in the resolution can only be ac-
complished within the legal systems of nation States. Given the international 
character of the WMD threat, it is important that these national laws are not 
only consistent with the relevant international instruments, but are harmo-
nized in a way that allows for efficient coordination of efforts to control WMD 
activities that may transcend national boundaries.

3. Establish Domestic Controls

Operative Paragraph 3 is the longest in the resolution, covering a range of 
domestic controls that States must take to prevent WMD proliferation. Specif-
ically, four subjects are identified:

�� $FFRXQWLQJ�DQG�VHFXULQJ�LWHPV�LQ�SURGXFWLRQ��XVH��VWRUDJH�RU�WUDQV-
port

�� 3K\VLFDO�SURWHFWLRQ�PHDVXUHV
�� %RUGHU�FRQWUROV�DQG�ODZ�HQIRUFHPHQW�HIIRUWV
�� ([SRUW�DQG�WUDQV�VKLSPHQW�FRQWUROV�� LQFOXGLQJ�ILQDQFLQJ�DQG�WUDQV-

port with appropriate criminal or civil penalties
As indicated earlier in Section 7.A, adopting these measures as a binding 

decision essentially “universalizes” these measures as part of an international 
WMD law—a significant advance.

 43 See C. Stoiber “Nuclear Security: Legal Aspects of Physical Protection, Combating Il-
OLFLW�7UDI¿FNLQJ�DQG�1XFOHDU�7HUURULVP´� LQ� ,QWHUQDWLRQDO�1XFOHDU�/DZ��+LVWRU\��(YROXWLRQ�DQG�
Outlook—10th Anniversary of the International School of Nuclear Law, OECD/Nuclear Energy 
Agency, Paris (2010) at pages 219-242.
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4. Establish Committee to Monitor and Support Implementation

Operative Paragraph 4 does not directly supplement international WMD 
law, but is perhaps one of the most important provisions in 1540 because it 
establishes an institutional structure for monitoring and supporting the im-
plementation of the resolution. Over the past decade, the 1540 Committee has 
conducted a wide range of activities in support of WMD law that cannot be un-
derestimated. Although not precisely an enforcement mechanism, the range 
of activities conducted under the aegis of the Committee has contributed sig-
nificantly to the ability of UN Member States to meet their obligations under 
the resolution. Since others have described these implementation activities, 
I will not attempt to detail them in this article. Basically, they involve the as-
sembly of relevant documents related to WMD, assistance in legislative and 
regulatory development and coordination with other bodies--international, 
national, non-governmental, and professional—in strengthening implemen-
tation of 1540 44.

A second provision in Paragraph 4 is also relevant for the development of 
WMD law. This provision calls upon States to provide reports on their im-
plementation of the resolution. As discussed previously, the development of 
a customary law of WMD is based on identifying practices common to a plu-
rality of States. The reports of States to the 1540 Committee thus constitute 
important evidence of such common practices and contribute to the devel-
opment of WMD law in a very concrete manner. Further, the Committee’s 
development of its 1540 Matrix on national implementation is an important 
means for assessing compliance with the resolution and the level of common 
practice 45.

5. Mandatory Reporting of Violations

A significant development for international WMD law that is not con-
tained in UNSCR 1540 is reflected in another Security Council resolution 
adopted in 2013. Adopted under Chapter VII, UNSCR 2118 sets forth the 
Council’s decision that Member States shall immediately inform the Council 
of any violation of 1540. This important requirement could be essential in en-
abling the Council and other Member States in responding to WMD prolifer-
ation events.

6. Non-Binding Provisions of UNSCR 1550

Moving beyond the five binding paragraphs, UNSCR contains significant 
non-binding provisions that also strengthen international WMD law. Para-

 44 In this regard, the annual reports of the Committee are perhaps the best source for under-
standing the nature and scope of its work over the past decade. See, e.g. the latest report for 2013 
in United Nations document S/2013/769, 26 December 2013.

 45 See website for the Matrix at www.un.org/en/sc/1540/national.../matirx.shtml.
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graph 6 records the Council’s recognition that effective national control lists 
for WMD related materials and commodities are important and calls upon 
Member States to develop them at the earliest opportunity. Paragraph 7 rec-
ognizes the need of some States for assistance in implementing 1540 obliga-
tion and invites other States to offer assistance when requested.

Paragraphs 8 through 10 set forth provisions in which the Council calls 
upon Member States to take additional measures in support of the Resolu-
tion’s objectives. Without going into the details of these measures they in-
clude:

�� 3URPRWLQJ�XQLYHUVDO�DGRSWLRQ�RI�UHOHYDQW�:0'�PXOWLODWHUDO�WUHDWLHV
�� $GRSWLRQ�RI�QDWLRQDO�UXOHV�DQG�UHJXODWLRQV�WR�LPSOHPHQW�REOLJDWLRQV
�� (QKDQFHPHQW�RI�PXOWLODWHUDO�FRRSHUDWLRQ�WR�DFKLHYH�WKH�UHVROXWLRQ¶V�

objectives
�� :RUN� ZLWK� LQGXVWU\� DQG� WKH� SXEOLF� RQ� LPSOHPHQWDWLRQ� RI� UHOHYDQW�

laws
�� 3URPRWH�GLDORJXH�DQG�FRRSHUDWLRQ�RQ�:0'�SUROLIHUDWLRQ
�� 7DNH�FRRSHUDWLYH�DFWLRQ�WR�SUHYHQW�LOOLFLW�WUDIILFNLQJ
Although these measures do not, in themselves, establish new rules of 

WMD law, they can contribute to the development of such rules through the 
aforementioned customary law process.

E. Additional Steps for Strengthening International WMD Law

The previous discussion of the status and implementation of internation-
al WMD law in relation to UNSCR 1540 has summarized the basic elements 
of this important legal framework for global security. Although this discussion 
has identified a broad range of activities that contribute to the regime, consid-
eration should be given to further legal approaches to strengthening its devel-
opment and implementation. The 1540 Committee’s Annual Report for 2013 
(referenced earlier) contains a lengthy set of recommended future actions in 
its Part IV “Assessment of progress and future perspectives” at pages 12-16. 
Some of these steps (18 of which are summarized in paragraph 80 of the Re-
port) are relevant to the development of WMD law. Assistance in developing 
national laws and regulations is only one such measure. However, in addition 
to these recommendations, consideration might be given to two additional 
measures explicitly focused on international WMD law.

1. An Integrated Academic Course on WMD Law

Reference has been made in this article to a number of legal education 
courses or schools that instruct relevant persons (officials, parliamentarians, 
lawyers, law students, NGOs, law enforcement officers, etc.) in fields related 
to international WMD law. The author is particularly familiar with such activ-
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ities in the international nuclear law field 46. Similar activities in the chemical 
and biological weapons fields are beyond the scope of this article. These activ-
ities contribute significantly to the broader understanding and application of 
WMD law. However, it is submitted there is room for improvement along sev-
eral lines. First, the offerings in these schools relevant to WMD are limited by 
the time available in courses that must cover a broad range of other subjects 
in their respective fields. Second, because they focus on only one of the three 
relevant WMD technologies, they do not consider cross-cutting legal issues or 
possible conflicts or inconsistencies in the handling of the different technol-
ogies. Third, they typically focus only on existing legal measures, not taking a 
forward-looking view on whether or how the WMD legal regime might be im-
proved.

One approach that could be considered is for the UNSCR 1540 Commit-
tee to sponsor a course on international WMD law, perhaps at United Nations 
headquarters in New York. The course would draw its faculty from relevant in-
ternational organizations (IAEA, OECD/NEA, UNODC, UNODA, OPCW) and 
experts (both legal and technical) from national governments. A curriculum 
would need to be developed that would first discuss the basic technical aspects 
of the WMD threat, moving on to a discussion of the relevant individual WMD 
legal regimes (nuclear, chemical and biological) and then further to discuss 
cross-cutting legal issues and approaches. Finally, it would be of interest for 
the course to include consideration of “the way forward” in terms of strength-
ening and consolidating the WMD legal regime, possibly with suggestions for 
measures to be taken either in the implementation of UNSCR 1540, in other 
international instruments or by relevant organizations and national govern-
ments. Funding for such a course could be provided by the various participat-
ing organizations and national governments, with travel and subsistence of 
participants paid by their institutions or governments, with the possibility of 
assistance for persons from States where support was not available.

2. An International WMD Law Manual or Handbook

As discussed previously, a large number of publications from a variety of 
sources address various aspects of international WMD law. These not only in-
clude material on the website of the 1540 Committee, but also publications of 
relevant international organizations such as those mentioned in V.A above. 
Also, there are numerous publications of academic institutions, non-govern-
mental organization and industry. Although these publications focus on rel-
evant aspects of WMD law within their competence or areas of particular 
interest, they may contain a great deal of material not relevant to WMD pro-
liferation. Further, they typically address only one technology or one aspect of 

 46 Among the most important of these are the IAEA’s International Nuclear Law Institute 
and the OECD/Nuclear Energy Agency’s International School of Nuclear Law and International 
Nuclear Law Essentials course.



523

Recent developments in nuclear security law

WMD proliferation. It is suggested that a consolidated publication that could 
be used by the 1540 Committee and other relevant bodies—both internation-
al and national—in implementing WMD law would be a welcome addition to 
the literature. The 1540 Committee would be a logical body to propose such a 
publication and to convene representatives of other relevant bodies and other 
experts to determine the structure and content of such a publication. Printing 
the volume in all official UN languages (and perhaps others) would make it an 
even greater tool for assistance and instruction.

F. Summary on UNSCR 1540

An extremely broad range of activities, institutions and publications are 
relevant to assessing the current status of an international WMD law and pos-
sible ways for enhancing this important legal framework. This brief discus-
sion has only attempted to identify the fundamental aspects of this field of in-
ternational law and to suggest some few options for additional work. What is 
clear from this brief examination is that the adoption and implementation of 
UNSCR 1540 has played, and should continue to play, an extremely important 
role in consolidating and strengthening an international legal regime that is 
vital for maintaining global peace and security.

8. General conclusions
As indicated at the outset, the brief survey of the international legal and 

institutional framework relating to nuclear security offered in this paper is 
meant only to provide a context for more specific presentations at this session 
of the 2014 AIDN/INLA Inter Jura Congress. However, even this summary 
discussion indicates some conclusions that may be relevant for further efforts 
by the Association’s Working Group on Nuclear Security, as well as interest-
ed Association members.

�� )LUVW²LW�LV�VHOI�HYLGHQW�WKDW�D�KLJK�OHYHO�RI�QXFOHDU�VHFXULW\�LV�D�QHFHV-
sary basis for the continued use of nuclear technology for peaceful purposes.

�� 6HFRQG²WKH� LQWHUQDWLRQDO� OHJDO� IUDPHZRUN� IRU� QXFOHDU� VHFXULW\� LQ-
cludes a large number of binding and non-binding legal instruments and 
guidance documents. This body of law has seen significant recent develop-
ment as a reaction to terrorist events. Broader adherence to a number of these 
instruments/documents by States and harmonization of relevant provisions 
can make a major contribution to achieving an acceptable level of nuclear se-
curity in individual Nations and globally. Mechanisms such as periodic review 
conferences and meetings of relevant national authorities responsible for nu-
clear security measures can enhance the effective implementation of these in-
struments and documents.

�� 7KLUG²LQ�DGGLWLRQ�WR�WKH�UHFHQWO\�H[SDQGHG�UROH�RI�WKH�,$($�LQ�QXFOH-
ar security, an increasing number of other international bodies and initiatives 
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are engaged in activities in this field. Among the most important of these are 
the several nuclear security summits convened in the United States, Repub-
lic of Korea and the Netherlands as well as the now decade-old UN Security 
Council Resolution 1540 and its implementation Committee.

�� )RXUWK²D�SDUWLFXODUO\�LPSRUWDQW�LQLWLDWLYH�IRU�QXFOHDU�VHFXULW\�LV�WKH�
preparation of a National Legislation Tool Kit for Nuclear Security as an ini-
tiative of the Government of Indonesia in the context of the recent Nuclear 
Security Summits. In conjunction with the IAEA’s legislative assistance pro-
gramme, this initiative can make an important contribution to enabling States 
to establish a necessary legal framework for nuclear security and should be ac-
tively supported by all relevant stakeholders.

�� )LIWK²HIIHFWLYH�DSSOLFDWLRQ�RI�WKH�YDULRXV�OHJDO�LQVWUXPHQWV�DQG�FRRU-
dination of the activities of international bodies requires will require a focused 
and continuing effort by all stakeholders—on both an international and na-
tional level. The relevant stakeholders include a broad range of national gov-
ernmental authorities, users of nuclear technology, industry and profession-
al bodies, non-governmental interest groups, the information media and the 
public.

appendiX i-- aidn-inla working Group on nuclear 
security

Terms of Reference (INLA-WGNS-2)

1. Objectives

The Working Group on Nuclear Security (hereinafter WGNS) will seek to:
�� HQKDQFH�WKH�NQRZOHGJH�RI�PHPEHUV�RI�WKH�$VVRFLDWLRQ�FRQFHUQLQJ�LV-

sues arising from the legal aspects of nuclear security
�� GHYHORS�LQIRUPDWLRQ�DQG�DQDO\VLV�FRQFHUQLQJ�OHJDO�LVVXHV�LQ�WKH�QXFOH-

ar security field, including possible ways to enhance the international and na-
tional legal frameworks for dealing with threats to nuclear security

2. Scope of Activities

For purposes of its activities the Working Group considers nuclear secu-
rity to involve measures for the prevention, detection and response to illegal 
or unauthorized actions involving nuclear and other radioactive materials and 
associated facilities. Particular attention will be given to the threat that crimi-
nal or terrorist actions could lead to acquisition or development by groups or 
individuals of nuclear weapons, radiological dispersal devices, or sabotage of 
nuclear facilities or modes of transport.

The Working Group will not focus directly on issues of nuclear disar-
mament or the proliferation of nuclear weapons to additional nation States. 
However, measures adopted to address proliferation that may have relevance 
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for nuclear security may be examined. Similarly, measures primarily address-
ing nuclear safety that may be relevant for nuclear security may be examined.

3. Composition and Members

Consistent with the Guidance for INLA Working Groups set forth in the 
AIDN-INLA Statutes, the WGNS shall be composed as follows:

�� 7KH�:RUNLQJ�*URXS�&KDLUSHUVRQ�ZLOO� EH� DSSRLQWHG�E\� WKH�$VVRFLD-
tion’s Board of Management (Carlton Stoiber is selected as the initial Chair-
person)

�� 7KH�:RUNLQJ�*URXS�ZLOO� DSSRLQW� D� 6HFUHWDU\� �%HYHUO\�'DOH� KDV� UH-
placed Bruno Demeyere as Secretary)

�� 7KH�PHPEHUVKLS�RI� WKH�:RUNLQJ�*URXS�ZLOO� FRQVLVW�RI�$,'1�,1/$�
members and other persons who have expressed interest in participating in 
the WGNS to the Association President, Secretary General or Chairperson

�� 0HPEHUVKLS�LV�QRW�UHVWULFWHG�WR�$VVRFLDWLRQ�PHPEHUV�RQO\��EXW�:*16�
participants are encouraged to join the Association

�� 0HPEHUV�ZLOO�ILQDQFH�WKHLU�RZQ�SDUWLFLSDWLRQ�LQ�WKH�:RUNLQJ�*URXS
�� 7KH�ZRUNLQJ�ODQJXDJH�RI�WKH�:*16�ZLOO�EH�(QJOLVK

4. Work Plan and Reports

The Working Group Chairperson will develop a Work Plan for approval by 
the Board of Management.

The Working Group will prepare a report for presentation at the Associa-
tion’s Congress. The report will be included in the Congress proceedings. The 
Chairperson will prepare a draft press release on the report to the Congress 
organizer.

Interim reports on the activities of the WGNS will be prepared by the 
Chairperson for the Board of Management every six months for inclusion in 
the Association newsletter.

appendix 2—inla wGns draft work plan (inla-wGns-3)
At its first meeting (5 June 2008 in Brussels) a group of persons that had 

expressed interest in participating in the WGNS discussed its possible activ-
ities. The meeting was chaired by Carlton Stoiber (Chairperson), with Bru-
no Demeyere serving as Secretary. Also attending were INLA Secretary Gen-
eral (Patrick Reyners) and the Association President (Stanley Berger). Other 
participants included: Maria Lorenzo-Sobrado; Maurizio Boella; Walter Gehr; 
Willem Janssens; Pascal Daures; Stefan Celestin; Quentin Michel; Pierre 
Goldschmidt; Sylvain Paille; and Odette Jankowitsch.

After discussion of the Working Group’s Terms of Reference (see docu-
ment INLA-WGNS-2), the meeting turned to a discussion of a work plan for 
activities leading up to the 2009 INLA Congress in Toronto, Canada.
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Topics Considered

A listing of fifteen possible topical subjects was prepared by the Chairper-
son and discussed at the first meeting. The topics included:

1. Response to NS incidents, including identification of what situations 
should be considered as NS incidents

2. Harmonization of national laws and regulations on NS and rationaliza-
tion of international instruments and guidance documents in the field

3. Handling of security-related information, including the issues of con-
fidentiality, the exchange of information between national and internation-
al organizations in the security field, transparency, public disclosure and pub-
lic confidence

4. The use of force in dealing with nuclear security incidents; including 
what circumstances can justify the use of deadly force

5. Transport issues, including whether certain interdiction measures raise 
issues under international law (e.g., freedom of navigation)

6. Security of waste and decommissioned facilities, including whether spe-
cialized regimes should be developed to reflect differences in the threat posed 
by waste materials, facilities or decommissioned facilities

7. Export/import issues, including relationships with existing regimes
8. Border controls and border monitoring (it was noted that a recent book 

“Atomic Bazaar” by William Langewiesche questions the effectiveness of bor-
der monitoring for nuclear proliferation/security)

9. Physical protection of nuclear and radioactive materials and facilities, 
including interpretation of the CPPNM and its Amendment

10. Legal measures for dealing with the insider threat or the even more 
sensitive issue of corruption by government officials, including border guards 
or customs officers

11. Nuclear security culture, including its treatment under national law 
and international instruments

12. Responsibility for security, including: how to define the responsibility 
of the licensee or owner of material or facilities, as distinguished from the re-
sponsibilities of law enforcement, regulatory or other government security or 
emergency response agencies or other stakeholders; how to apportion the fi-
nancing of necessary nuclear security measures

13. Criminalization issues, including application of criminal laws in the 
transnational context

14. Civil liability for security incidents
15. The Nuclear Renaissance, including nuclear security implications of 

expanded use of nuclear energy, including by additional states and in regions 
heretofore not utilizing nuclear energy for electricity production
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Initial Work Program

The participants in the first WGNS meeting agreed that the best approach 
would be to address one or a few topics of particular relevance and interest, 
with the objective of producing a substantive report for the 2009 Association 
Congress to be held in Toronto, Canada. The first topic in the list, on respond-
ing to a nuclear security incident, was selected for further work. Several par-
ticipants emphasized the urgency of developing legal measures for incident 
response and that they had encountered difficulties in this area in their own 
activities.

As a first step, it was decided that WGNS members and other persons ex-
pressing interest in the Working Group, but who had not been able to attend 
the first meeting, would be asked to identify examples of cases where issues 
of response to nuclear security issues had arisen or could be anticipated to 
arise. These cases could be real or hypothetical, but should be based on recog-
nized or likely threats to nuclear security. The IAEA’s Illicit Trafficking Data-
base was mentioned as one source for such cases. Persons should submit sug-
gested cases to the Working Group Chairperson via e-mail by Friday, June 20. 
Suggested cases should include both factual information concerning the na-
ture of the incident and legal issues to be addressed in developing response 
measures. Relevant provisions of relevant international instruments or na-
tional laws should also be referenced, where appropriate. A key element of this 
initial phase would be to identify what circumstances could be considered as 
“nuclear security incidents”.

Based on the suggestions noted above, the Chairperson would prepare a 
paper describing cases to be analyzed and organizing them in a consistent for-
mat. This paper would be circulated by e-mail to participants at the first meet-
ing and other interested persons. Within two weeks of receiving the Chairper-
son’s paper, WGNS participants would volunteer to provide analysis of one 
or more cases or cross-cutting issues set forth in the paper. These follow-on 
papers should analyze legal issues arising from the cases and could include 
suggestions for enhancing the legal framework for an effective and efficient 
response to nuclear security incidents. The Chairperson would collate sub-
missions into a consolidated report that could be circulated to WGNS mem-
bers in September.

Additional Projects

Although it was agreed that the WGNS should focus initially on the re-
sponse issue, some participants felt that opportunities should be provided to 
work on other issues, in particular some of those in the list of 15 topics. It was 
agreed that the Chairperson would note the 15 topics in his communication 
seeking cases and work assignments on the response issue. If sufficient per-
sons indicated an interest in another subject, including any not included on 
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the 15 topic list, consideration would be given by the Chairperson (in consul-
tation with WG members and the Secretary General) to forming a “sub-group” 
to prepare a report on that issue. One participant indicated a particular inter-
est in developing a compendium of instruments and documents in the nucle-
ar security field, including national laws and regulations of some organiza-
tions (the IAEA, UNODOC and the UNSC 1540 Committee were mentioned) 
already contain many relevant documents. Perhaps the INLA website could be 
used to hyper-link other websites and to record other documents. The Work-
ing Group will give further consideration to this idea, in consultation with IN-
LA management.

Second Meeting

The participants at the first meeting agreed that a second meeting, for the 
primary purpose of reviewing the report on response to a nuclear security in-
cident, should be scheduled sometime in the autumn of 2008. It was men-
tioned that the IAEA General Conference would be held this year at the end of 
September and beginning of October, and might provide a convenient venue 
for another meeting. The Chairperson, in consultation with the Secretary Gen-
eral and members of the Working Group will propose a date and venue for the 
second meeting by the beginning of August. An additional subject for the sec-
ond meeting would be to identify additional projects for the WGNS, beyond 
the study of response to a nuclear incident.

Scheduling of Future Meetings

As stated, the broad geographical distribution of Working Group members 
has made it extremely difficult to conduct formal WG meetings since the Otta-
wa INLA Congress. Therefore, activities related to nuclear security have been 
conducted by members on an informal basis in the context of other events, in-
cluding IAEA legislative assistance missions and meetings to develop Nucle-
ar Security Series documents. Other contacts have been maintained at several 
nuclear law education programs, including the OECD/Nuclear Energy Agen-
cy’s annual International School of Nuclear Law at the Université of Mont-
pellier and International Nuclear Law Essentials in Paris and the IAEA Inter-
national Nuclear Law Institute in Vienna. Given the difficulties in arranging 
meetings, consideration should be given to developing an electronic website 
to provide for more regular contacts between WG members and possible proj-
ects or other activities.
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Facilitating the entry into Force and 
implementation oF the amendment 
to the convention on the physical 

protection oF nuclear material: 
observations, challenges and beneFits 1

By Peri Lynne Johnson 2

abstract
The Amendment to the Convention on the Physical Protection of Nuclear 

Material (CPPNM) was adopted in July 2005. The Amendment expands and 
deepens the effect of the CPPNM of 1980. However, more than nine years after 
its adoption and despite the perceived threat and recognized need to strength-
en the CPPNM dating back some fifteen years ago, the Amendment is still not 
in force. Entry into force remains a major piece of unfinished business in in-
ternational efforts to help ensure that nuclear material does not fall into the 
hands of terrorists or other criminals. Although to some CPPNM States Par-

 1 Congress of the International Nuclear Lawyers Association (INLA). 20-23 October 2014, 
Buenos Aires, Argentina.

 2 Ms Peri Lynne Johnson is the Legal Adviser of the International Atomic Energy Agency 
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are those of the author and do not necessarily represent those of the IAEA. The author wishes to 
thank Mr. Khammar Mrabit, Director, IAEA Division of Nuclear Security (NSNS), Department of 
1XFOHDU�6DIHW\�DQG�6HFXULW\�DQG�0V��5KRQGD�(YDQV��6HQLRU�1XFOHDU�6HFXULW\�2I¿FHU��1616�IRU�
their valuable suggestions and support. In addition, the author would like to thank Mr. Anthony 
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ties, the pressing need for the Amendment to enter into force is clear and its 
benefits are recognised, further consideration needs to be given to identifying 
why this has not happened. More particularly, what are the reasons why near-
ly half of the current CPPNM States Parties, including, those with and without 
nuclear material and nuclear facilities, have still not joined the Amendment? 
Also, what challenges do they face in joining and effectively implementing the 
instrument? The paper seeks to provide answers and identifies some benefits 
of the Amendment, as well as IAEA assistance available to Member States, up-
on request, to facilitate the entry into force and implementation of the Amend-
ment.

introduction
While the responsibility for nuclear security at the national level rests 

entirely with each State, international cooperation can be crucial in helping 
States to fulfil their nuclear security responsibilities and obligations. The cen-
tral role of the International Atomic Energy Agency (IAEA) in strengthening 
the nuclear security framework and leading the coordination of international 
activities in the field of nuclear security is now widely recognised. 3 Although 
much has been done to help States in improving nuclear security, by and un-
der the auspices of the IAEA and other intergovernmental organizations, nu-
clear terrorism has gained a global recognition as one of the most challenging 
threats to global security in the 21st century. 4

Reports by IAEA Member States to the IAEA’s Incident and Trafficking 
Database (ITDB) indicate that nuclear material continues to go missing. 5 Also, 

 3� )RU�H[DPSOH��0LQLVWHUV� ³>D@I¿UP>HG@� WKH�FHQWUDO� UROH�RI� WKH� ,$($� LQ�VWUHQJWKHQLQJ� WKH�
nuclear security framework globally and in leading the coordination of international activities 
LQ�WKH�¿HOG�RI�QXFOHDU�VHFXULW\��ZKLOH�DYRLGLQJ�GXSOLFDWLRQ�DQG�RYHUODS�´��3DUDJUDSK�����0LQLVWH-
rial Declaration, International Conference on Nuclear Security: Enhancing Global Efforts, IAEA 
+HDGTXDUWHUV������-XO\��������)XUWKHU��SDUWLFLSDQWV�³>���@�UHDI¿UP>HG@�WKH�HVVHQWLDO�UHVSRQVLELOLW\�
DQG�WKH�FHQWUDO�UROH�RI� WKH�,$($�LQ�WKH� LQWHUQDWLRQDO�QXFOHDU�VHFXULW\�DUFKLWHFWXUH��>���@´��3DUD-
graph 12, Communiqué, 2014 Nuclear Security Summit, The Hague, Netherlands, 24- 25 March 
2014).

 4  Last year, IAEA Director General Yukiya Amano stated that “[t]he threat of nuclear ter-
rorism is real, and the global nuclear security system needs to be strengthened in order to coun-
WHU� WKDW� WKUHDW�´� �WKH�'LUHFWRU�*HQHUDO¶V�6WDWHPHQW� WR� WKH� ,QWHUQDWLRQDO�&RQIHUHQFH�RQ�1XFOHDU�
Security: Enhancing Global Efforts, IAEA Headquarters, 1-5 July 2013). Also, in adopting the 
United Nations Global Counter-Terrorism Strategy on 8 September 2006, the UN General As-
sembly stated that terrorism “constitute[d] one of the most serious threats to international peace 
DQG�VHFXULW\´���5HVROXWLRQ�$�5(6������������6HSWHPEHU�������

 5  From January 1993 to 30 June 2014, a total of 2556 incidents were reported to the ITDB 
by States. From 1 July 2013 to 30 June 2014, 149 incidents were reported, fourteen of which 
involved illegal possession of, and attempts to sell, nuclear material or radioactive sources, with 
IRXU�RI� WKHVH� LQFLGHQWV� LQYROYLQJ�QXFOHDU�PDWHULDO��7KH� ,7'%� UHSRUW� IRU� WKH�SHULRG�����������
highlighted, inter alia, several reported incidents that involved the seizure of gram amounts of 
high-enriched uranium (HEU) and plutonium (from plutonium-beryllium sealed sources) in the 
SRVVHVVLRQ�RI�FULPLQDO�JURXSV���*29���������*&���������
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too many nuclear facilities are still inadequately protected and sabotage there-
of is a threat. Border security remains lax in too many places and the possibil-
ity for nuclear smuggling may exist. 6 Attempts by individuals and groups of 
persons are still made to acquire nuclear material for terrorist and other mali-
cious purposes. The threat of nuclear terrorism remains real.��

Adopted under the auspices of the IAEA on 8 July 2005, the Amend-
ment to the Convention on the Physical Protection of Nuclear Material 
(Amendment) 8 and the existing convention, the Convention on the Physical 
Protection of Nuclear Material (CPPNM) of 1980, are one of a number of trea-
ties comprising the international legal framework on nuclear security. 9 As will 
be explained later in the paper, the Amendment expands and deepens the ef-
fect of the CPPNM. However, more than nine years after its adoption and de-
spite the perceived threat and recognized need to strengthen the CPPNM dat-
ing back some fifteen years ago, the Amendment is still not in force. Although 
to some CPPNM States Parties, the pressing need for the Amendment to enter 
into force is clear and its benefits are recognised, further consideration needs 
to be given to identifying why it has not yet entered into force. More particu-
larly, what are the reasons why nearly half of the current CPPNM States Par-
ties, including those with and without nuclear material and nuclear facilities, 
have still not joined the Amendment? Also, what challenges do they face in 
joining and effectively implementing the instrument?

 6  Statement by IAEA Director General Yukiya Amano at the 2014 Nuclear Security Sum-
mit, The Hague, Netherlands, 25 March 2014. Also, for example note that in June 2013 the IAEA 
reported that several grammes of HEU were seized in 2011 by the authorities in Moldova who 
IRLOHG�WKH�SORW�RI�WUDI¿FNHUV�LQWHQW�RQ�VHOOLQJ�WKH�PDWHULDO���6HH�,$($�3UHVV�5HOHDVH��+(8�6HL]XUH�
+LJKOLJKWV�0ROGRYD¶V�6WURQJ�:RUN�LQ�1XFOHDU�6HFXULW\�����-XQH�������

��  Further, the UN General Assembly has expressed deep concern about the connections 
that may exist in some cases, between some forms of transnational organized criminal and terror-
LVW�DFWLYLWLHV��5HVROXWLRQ�$�5(6������������-XO\�������

 8� � ,$($� GRFXPHQW� *29�,1)���������*&����,1)���� ,$($�� 9LHQQD� �������� 2QFH� WKH�
Amendment enters into force, the “Convention on the Physical Protection of Nuclear Material and 
1XFOHDU�)DFLOLWLHV´�ZLOO�EH�HVWDEOLVKHG��)RU�WKH�SXUSRVH�RI�WKLV�SDSHU��UHIHUHQFHV�DUH�PDGH�WR�WKH�
³$PHQGHG�&RQYHQWLRQ´�RQ�WKH�EDVLV�WKDW�LW�KDV�HQWHUHG�LQWR�IRUFH��DV�DSSURSULDWH��7KLV�$PHQGHG�
Convention will coexist with the current CPPNM until such time as there are no longer any Par-
ties to the CPPNM. As concerns the relationship of the States Parties to these treaties see Part VI 
$PHQGPHQW�DQG�0RGL¿FDWLRQ�RI�7UHDWLHV��$UWLFOH�����8QLWHG�1DWLRQV��7UHDW\�6HULHV��9RO��������1R��
18232.

 9� � )RU� WKH� WH[W� RI� WKH� &RQYHQWLRQ� VHH� ,$($� GRFXPHQW� ,1)&,5&�����5HY���� GDWHG�0D\�
������7KH�&3310�ZDV�DGRSWHG�RQ����2FWREHU�������RSHQHG�IRU�VLJQDWXUH� LQ�9LHQQD�DQG�1HZ�
<RUN�RQ���0DUFK������DQG�HQWHUHG�LQWR�IRUFH�RQ���)HEUXDU\�������7KH�WH[W�RI�WKH�&RQYHQWLRQ�ZDV�
WUDQVPLWWHG�WR�WKH�WZHQW\�WKLUG��������UHJXODU�VHVVLRQ�RI�WKH�,$($�*HQHUDO�&RQIHUHQFH��SXUVXDQW�
WR�SDUDJUDSK����RI�WKH�)LQDO�$FW��DV�,$($�GRFXPHQW�,1)&,5&������3XUVXDQW�WR�LWV�$UWLFOH�����WKH�
IAEA Director General is the Depositary of the Convention.
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This paper will seek to provide answers and also identifies some benefits 
of the Amendment. Part A of this paper places the Amendment into context by 
identifying the relevant legal instruments comprising the international legal 
framework for nuclear security. Part B highlights some of the Amendment’s 
new and extended provisions. The IAEA Secretariat’s internal Plan of Action 
on Facilitating Adherence to and Implementation of the Amendment, is high-
lighted in Part C which also addresses relevant IAEA activities by identifying 
the broad range of services provided to IAEA Member States. Part D identifies 
some observations and challenges associated with the entry into force and im-
plementation of the Amendment, the main focus is on its provisions which are 
likely to require changes to the national legislative framework. Finally, Part E 
of this paper concludes with some identified potential benefits of joining the 
Amendment, in particular, those considered by the IAEA Advisory Group on 
Nuclear Security (AdSec).

part a. international legal Framework for nuclear security
Nuclear security focuses on the prevention and detection of, and response 

to, criminal or intentional unauthorized acts involving or directed at nuclear 
material, other radioactive material, associated facilities, or associated activ-
ities. 10

The international legal framework for nuclear security 11 is relevant for all 
States; those with active nuclear power programmes and those conducting on-
ly limited nuclear activities or none at all. This legal framework addresses the 
prevention, detection and response elements of nuclear security and covers 
nuclear material and nuclear facilities, as well as other radioactive material 
(such as radioactive sources) and associated facilities.

 10� � $FFRUGLQJ� WR� WKH� ,$($� 1XFOHDU� 6HFXULW\� )XQGDPHQWDOV�� D� ³QXFOHDU� VHFXULW\� UHJLPH´�
means “[a] regime comprising: [t]he legislative and regulatory framework and administrative 
systems and measures governing the nuclear security of nuclear material, other radioactive mate-
rial, associated facilities and associated activities; [t]he institutions and organizations within the 
State responsible for ensuring the implementation of the legislative and regulatory framework 
and administrative systems of nuclear security; [n]uclear security systems and nuclear security 
PHDVXUHV�IRU�WKH�SUHYHQWLRQ�RI��GHWHFWLRQ�RI�DQG�UHVSRQVH�WR�QXFOHDU�VHFXULW\�HYHQWV�´��,$($�GRF-
ument, the Nuclear Security Fundamentals, Objective and Essential Elements of a State’s Nuclear 
Security Regime, Nuclear Security Series Publications, No. 20, IAEA, Vienna, 2013).

 11  IAEA document, the International Legal Framework for Nuclear Security, IAEA Interna-
tional Law Series No. 4, IAEA, Vienna, 2011. The publication brings together the legally binding 
international instruments (except for ICAO’s 2010 Beijing Convention) and the internationally 
accepted non-binding instruments that constitute the international legal framework for nuclear 
security. It also sets out the legislative bases for the mandate of the IAEA in the area of nuclear 
security.
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As compared to the international legal frameworks of other branches of 
nuclear law, namely, nuclear safety, safeguards and civil liability for nucle-
ar damage, the international framework for nuclear security has witnessed 
the most developments in recent years. Like the international legal frame-
work for nuclear safety, these developments have been driven in the wake of 
major events. In the safety context, the 1986 Chernobyl accident and in the 
context of nuclear security, terrorist incidents, most notably the terrorists at-
tacks that occurred on 11 September 2001 in the USA. As in other areas of nu-
clear law such as nuclear safety and liability, there is no single international 
instrument addressing nuclear security in a comprehensive manner. Rather, 
there are a number of legally binding international instruments and interna-
tionally accepted non-binding instruments that constitute the international 
legal framework for nuclear security. The framework is therefore comprised 
of hard and soft law instruments. However, unlike the instruments on nucle-
ar safety, 12 the instruments on nuclear security have not only been adopted by 
and under auspices of the IAEA but also under the auspices of the United Na-
tions (UN) and its Specialised Agencies, in particular, the International Mar-
itime Organization (IMO) and the International Civil Aviation Organization 
(ICAO). It follows that the international legal framework on nuclear securi-
ty includes a number of treaties that are part of the so-called universal legal 
framework against terrorism 13 which is currently comprised of nineteen legal-

 12� � 7KH� IUDPHZRUN� LQFOXGHV� WKH� IROORZLQJ� WUHDWLHV�� ���� WKH�&RQYHQWLRQ� RQ�(DUO\�1RWL¿FD-
WLRQ�RI�D�1XFOHDU�$FFLGHQW� �,1)&,5&������� ���� WKH�&RQYHQWLRQ�RQ�$VVLVWDQFH� LQ� WKH�&DVH�RI�D�
1XFOHDU�$FFLGHQW�RU�5DGLRORJLFDO�(PHUJHQF\��,1)&,5&�������%RWK�&RQYHQWLRQV�ZHUH�DGRSWHG�
by the IAEA General Conference at its Special Session, held from 24 to 26 September 1986, and 
were both opened for signature at Vienna on 26 September 1986 and at New York on 6 October 
������7KH\� HQWHUHG� LQWR� IRUFH�RQ����2FWREHU� �����DQG����)HEUXDU\������ UHVSHFWLYHO\�� ���� WKH�
&RQYHQWLRQ�RQ�1XFOHDU�6DIHW\���,1)&,5&������ZKLFK�ZDV�DGRSWHG�RQ����-XQH�������RSHQHG�IRU�
signature at Vienna on 20 September 1994 and entered into force on 24 October 1996; and (4) the 
Joint Convention on the Safety of Spent Fuel Management and on the Safety of Radioactive Waste 
0DQDJHPHQW���,1)&,5&������ZKLFK�ZDV�DGRSWHG�RQ���6HSWHPEHU�������RSHQHG�IRU�VLJQDWXUH�DW�
9LHQQD�RQ����6HSWHPEHU������DQG�HQWHUHG�LQWR�IRUFH�RQ����-XQH������

 13� �7KHUH�LV�QR�RI¿FLDO�GH¿QLWLRQ�RI�WKH�WHUP�³WHUURULVP´�DQG�RQO\�WKH�81�,QWHUQDWLRQDO�&RQ-
vention for the Suppression of the Financing of Terrorism of 1999 is considered as having a gen-
HUDO�GH¿QLWLRQ�RI� WHUURULVP��)XUWKHU�� WKHUH�FRQWLQXHV�WR�EH�QR�JHQHUDO� LQWHUQDWLRQDO�DJUHHPHQW�
on terrorism. Rather, since 2000 a UN Ad Hoc Committee (established by UN General Assembly 
UHVROXWLRQ��������>���'HFHPEHU�����@��KDG�FRQWLQXHG�WR�QHJRWLDWH�D�GUDIW�FRPSUHKHQVLYH�FRQ-
YHQWLRQ�RQ�LQWHUQDWLRQDO�WHUURULVP�ZKLFK�ZRXOG�SURYLGH�VXFK�D�JHQHULF�LQWHUQDWLRQDO�GH¿QLWLRQ�
RI�³WHUURULVP´�DQG�FRPSOHPHQW�WKH�H[LVWLQJ�IUDPHZRUN�RI�XQLYHUVDO�DQWL�WHUURULVP�LQVWUXPHQWV�
and would build on the key guiding principles in those instruments. However, no UN Ad Hoc 
Committee was envisaged in 2014, since the UN General Assembly decided to recommend that its 
Sixth Committee (Legal), at the 69th session of the General Assembly, establish a working group 
ZLWK�D�YLHZ�WR�¿QDOL]LQJ�WKH�SURFHVV�RQ�WKH�GUDIW�FRPSUHKHQVLYH�FRQYHQWLRQ��DV�ZHOO�DV�GLVFXV-
VLRQV�RQ�WKH�LWHP�LQFOXGHG�LQ�LWV�DJHQGD�E\�$VVHPEO\�UHVROXWLRQ��������FRQFHUQLQJ�WKH�TXHVWLRQ�
RI�FRQYHQLQJ�D�KLJK�OHYHO�FRQIHUHQFH�XQGHU�WKH�DXVSLFHV�RI�WKH�81���5HVROXWLRQ�$�5(6���������
16 December 2013.
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ly binding instruments, 14 the following seven of which are particularly rele-
vant to nuclear security: 15

��XQGHU�WKH�,$($¶V�DXVSLFHV��WKH�&3310�DQG�LWV�$PHQGPHQW�
��XQGHU�WKH�81¶V�DXVSLFHV��WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�IRU�WKH�6XSSUHV-

VLRQ�RI�7HUURULVW�%RPELQJV�RI�������³7HUURULVW�%RPELQJV�&RQYHQWLRQ´� 16 and 
the International Convention for the Suppression of Acts of Nuclear Terror-
LVP�RI�������³1XFOHDU�7HUURULVP�&RQYHQWLRQ´�����

��XQGHU�WKH�,02¶V�DXVSLFHV��WKH�³�����3URWRFRO�WR�WKH������68$�&RQYHQ-
WLRQ´��WKH�&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV�DJDLQVW�WKH�6DIHW\�

 14  Namely,
�� ,$($�������&3310�DQG�LWV������$PHQGPHQW��QRW�\HW�LQ�IRUFH��
�� 81�������&RQYHQWLRQ�RQ�WKH�3UHYHQWLRQ�DQG�3XQLVKPHQW�RI�&ULPHV�$JDLQVW�,QWHUQDWLRQ-

DOO\�3URWHFWHG�3HUVRQV�������,QWHUQDWLRQDO�&RQYHQWLRQ�DJDLQVW�WKH�7DNLQJ�RI�+RVWDJHV�������,QWHU-
national Convention for the Suppression of Terrorist Bombings; the 1999 International Conven-
tion for the Suppression of the Financing of Terrorism; and 2005 International Convention for 
the Suppression of Acts of Nuclear Terrorism;

�� ,02�������&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV�DJDLQVW�WKH�6DIHW\�RI�0DULWLPH�
Navigation; 1988 Protocol for the Suppression of Unlawful Acts Against the Safety of Fixed Platforms 
Located on the Continental Shelf; 2005 Protocol to the Convention for the Suppression of Unlawful 
Acts against the Safety of Maritime Navigation; and 2005 Protocol to the Protocol for the Suppression 
of Unlawful Acts Against the Safety of Fixed Platforms Located on the Continental Shelf; and

�� ,&$2�������&RQYHQWLRQ�RQ�2IIHQFHV�DQG�&HUWDLQ�2WKHU�$FWV�&RPPLWWHG�RQ�%RDUG�$LU-
FUDIW�������&RQYHQWLRQ�IRU�WKH�6XSSUHVVLRQ�RI�8QODZIXO�6HL]XUH�RI�$LUFUDIW�������&RQYHQWLRQ�IRU�
the Suppression of Unlawful Acts against the Safety of Civil Aviation; 1988 Protocol for the Sup-
pression of Unlawful Acts of Violence at Airports Serving International Civil Aviation, supple-
mentary to the Convention for the Suppression of Unlawful Acts against the Safety of Civil Avia-
tion (extends and supplements the Montreal Convention on Air Safety); 1991 Convention on the 
Making of Plastic Explosives for the Purpose of Detection; 2010 Convention on the Suppression 
of Unlawful Acts Relating to International Civil Aviation; and 2010 Protocol Supplementary to 
the Convention for the Suppression of Unlawful Seizure of Aircraft (not yet in force). Also, on 4 
April 2014, the ICAO Diplomatic Conference on Air Law, held in Montreal, adopted the Protocol 
to Amend the Convention on Offences and Certain Other Acts Committed on Board Aircraft and 
thus, it becomes the most recent international legal instrument against terrorism, increasing the 
total number of CT legal instruments from 18 to 19.

 15  Also, the 1999 International Convention for the Suppression of the Financing of Terror-
LVP�FDQ�EH�SDUWLFXODUO\�KLJKOLJKWHG�UHJDUGLQJ�QXFOHDU�VHFXULW\��:KLOH�QRW�VSHFL¿FDOO\�LGHQWL¿HG�LQ�
the list of seven instruments relevant to nuclear security mentioned below, it does provide, inter 
alia, for an offence to have been committed by a person if that person by any means, directly or 
indirectly, unlawfully and wilfully, provides or collects funds with the intention that they should 
be used or in the knowledge that they are to be used, in full or in part, in order to carry out an act 
ZKLFK�FRQVWLWXWHV�DQ�RIIHQFH�ZLWKLQ�WKH�VFRSH�RI�DQG�DV�GH¿QHG�LQ�WKH�&3310�

 16� � $GRSWHG� E\�5HVROXWLRQ�$�5(6�������� RI� WKH�81�*HQHUDO�$VVHPEO\� RQ� ���'HFHPEHU�
������81�7UHDW\�6HULHV�&ROOHFWLRQ��9ROXPH�������$��������7KH�7HUURULVW�%RPELQJV�&RQYHQWLRQ�
is not solely focused on precisely demarcated types of activity i.e. involving maritime navigation 
or civil aviation but focuses on the suppression of terrorist bombings, irrespective of location and 
medium used.

���� � 81� 7UHDW\� 6HULHV�� 9ROXPH� ������ S�� ���� $GRSWHG� E\� 5HVROXWLRQ� $�������� RI� WKH� 81�
General Assembly on 13 April 2005. Although adopted in April 2005 shortly before the CPPNM 
Amendment, the Nuclear Terrorism Convention only required, in accordance with its Article 
�������WZHQW\�WZR�3DUWLHV�IRU�LW�WR�HQWHU�LQWR�IRUFH��ZKLFK�LW�GLG�RQ���-XO\�������$W�WKH�WLPH�RI�ZULW-
LQJ��LW�KDV�QLQHW\�¿YH�3DUWLHV��DQG�����6LJQDWRULHV��
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of Maritime Navigation) 18 and the “2005 Protocol to the 1988 Fixed Platforms 
3URWRFRO´��3URWRFRO�RI������WR�WKH�3URWRFRO�IRU�WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV�
Against the Safety of Fixed Platforms Located on the Continental Shelf); 19 and

��ILQDOO\��XQGHU�WKH�DXVSLFHV�RI�,&$2��WKH�³�����%HLMLQJ�&RQYHQWLRQ´��&RQ-
vention on the Suppression of Unlawful Acts Relating to International Civ-
il Aviation). 20

Leaving aside the CPPNM and its Amendment, the other treaties have fol-
ORZHG�D�VR�FDOOHG�³VHFWRUDO´�DSSURDFK��IRFXVLQJ�RQ�WKH�UHVSHFWLYH�DUHDV�RI�FRP-
petence of the UN and its Specialised Agencies [ICAO and the IMO]). The com-
mon features of these other treaties, include, the requirements on States Parties 
to make certain specified acts criminal offences in national law thus requir-
ing the criminalisation and penalisation thereof. 21 The CPPNM and its Amend-
ment can be distinguished from these treaties, as being the only internation-
ally legally binding undertakings in the area of physical protection of nuclear 
material and nuclear facilities used for peaceful purposes, and, with respect 
to all modes of land, sea and air transport, in one place. 22 None of the other 

 18� �,02�'RF��/(*�&21)����������1RYHPEHU������
 19� �,02�'RF��/(*�&21)����������1RYHPEHU������
 20  ICAO Doc. 996, 2010. The 2010 Beijing Convention is not yet in force and requires twen-

ty-two adherents to do so. It currently has eight Parties. Upon entering into force it will replace 
WKH�&RQYHQWLRQ�RQ�WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV�5HODWLQJ�WR�,QWHUQDWLRQDO�&LYLO�$YLDWLRQ������
i.e. the Montreal Convention.

 21� �7KHVH�XQLYHUVDO�LQVWUXPHQWV�GH¿QH�DQG�SURKLELW�FHUWDLQ�DFWV�FRQVLGHUHG�WR�EH�RI�D�WHUURU-
LVW�QDWXUH��DV�FULPLQDO�RIIHQFHV��7KH�LQVWUXPHQWV�FDQ�EH�FRQVLGHUHG�DV�HVWDEOLVKLQJ�WKUHH�VSHFL¿F�
categories of offence: (i) Offences related to dangerous materials - UN instruments; (ii) Offences 
UHODWHG�WR�VKLSV�DQG�¿[HG�SODWIRUPV���,02�LQVWUXPHQWV��DQG��LLL��2IIHQFHV�UHODWHG�WR�FLYLO�DYLDWLRQ�
- ICAO instruments. These instruments also identify bases for the establishment of jurisdiction 
over offences and in this regard create an obligation on the State in which a suspect is found to 
establish jurisdiction and to refer an alleged offender for prosecution where no other state has re-
quested extradition. This obligation is based on the principle of aut dedere aut judicare. Further, 
they enable Parties to engage in international cooperation and assistance, in particular, mutual 
legal assistance with respect to their respective objectives.

 22  Article 3 of the CPPNM provides that “[e]ach State Party shall take appropriate steps 
within the framework of its national law and consistent with international law to ensure as far 
as practicable that, during international nuclear transport, nuclear material within its territory, 
or on board a ship or aircraft under its jurisdiction insofar as such ship or aircraft is engaged in 
WKH�WUDQVSRUW�WR�RU�IURP�WKDW�6WDWH��LV�SURWHFWHG�DW�WKH�OHYHOV�GHVFULEHG�LQ�$QQH[�,�´�$GGLWLRQDOO\��
Article 8.1(a) provides that “[e]ach State Party shall take such measures as may be necessary to 
HVWDEOLVK�LWV�MXULVGLFWLRQ�RYHU�WKH�RIIHQFHV�VHW�IRUWK�LQ�DUWLFOH���LQ�WKH�IROORZLQJ�FDVHV���D��ZKHQ�WKH�
offence is committed in the territory of that State or on board a ship or aircraft registered in that 
6WDWH�´�$OVR��$UWLFOH�����SURYLGHV�WKDW�³>D@�6WDWH�3DUW\�VKDOO�QRW�DOORZ�WKH�WUDQVLW�RI�LWV�WHUULWRU\�E\�
land or internal waterways or through its airports or seaports of nuclear material between States 
that are not parties to this Convention unless the State Party has received assurances as far as 
practicable that this nuclear material will be protected during international nuclear transport 
DW� WKH� OHYHOV�GHVFULEHG� LQ�$QQH[�,�´�)XUWKHU��$UWLFOH�����SURYLGHV� WKDW�³>H@DFK�6WDWH�3DUW\�VKDOO�
apply within the framework of its national law the levels of physical protection described in An-
nex I to nuclear material being transported from a part of that State to another part of the same 
6WDWH�WKURXJK�LQWHUQDWLRQDO�ZDWHUV�RU�DLUVSDFH�´�$GGLWLRQDOO\��$UWLFOH�����SURYLGHV�WKDW�³>W@KH�6WDWH�
Party responsible for receiving assurances that the nuclear material will be protected at the levels 
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aforementioned instruments expressly address this subject. 23 In addition, the 
CPPNM and its Amendment also cover the common features of the other trea-
ties such as criminalisation, jurisdiction and mutual legal assistance etc.

Further, comprising the international nuclear security framework are the 
non-legally binding IAEA recommendations entitled “The Physical Protec-
WLRQ�RI�1XFOHDU�0DWHULDO�DQG�1XFOHDU�)DFLOLWLHV´��RWKHUZLVH�UHIHUUHG�WR�DV�,1-
)&,5&������DGRSWHG�QHDUO\�IRUW\�\HDUV�DJR�LQ������ 24 The recommendations 
are now in the fifth revision published in 2010 as No. 13 of the IAEA Nuclear 
Security Series, the “Nuclear Security Recommendations on Physical Protec-
WLRQ�RI�1XFOHDU�0DWHULDO�DQG�1XFOHDU�)DFLOLWLHV��,1)&,5&�����5HYLVLRQ���´� 25 
Together with these recommendations, the CPPNM and its Amendment com-
prise a so called international physical protection regime 26 which is just one 
part of the broader international legal framework for nuclear security.

Additionally, as part of the international nuclear security framework, 
there are two important resolutions of the UN Security Council adopted under 
Chapter VII of the UN Charter (i.e. action with respect to threats to the peace, 
breaches of the peace, and acts of aggression). Namely, UN Security Council 

described in Annex I according to paragraphs 1 to 3 [of Article 4] shall identify and inform in 
advance States which the nuclear material is expected to transit by land or internal waterways, or 
ZKRVH�DLUSRUWV�RU�VHDSRUWV�LW�LV�H[SHFWHG�WR�HQWHU�´

 23  But States Parties to the Nuclear Terrorism Convention are required, for example, to 
make every effort to adopt appropriate measures to ensure the protection of radioactive mate-
rial, taking into account relevant recommendations and functions of the IAEA. (Article 8) Also, 
with respect to radioactive material, devices or nuclear facilities brought under control or seized 
after an offence, a State Party is to have regard to the physical protection recommendations and 
health and safety standards published by the IAEA. (Article 18.1) As concerns nuclear material 
DQG�QXFOHDU� IDFLOLWLHV�� VXFK� ,$($�UHFRPPHQGDWLRQV�DUH� WKH� ODWHVW� HGLWLRQ�RI� ,1)&,5&����� L�H��
,1)&,5&�����5HYLVLRQ���

 24� �7KH�UHFRPPHQGDWLRQV�ZHUH�¿UVW�SUHSDUHG�E\�D�SDQHO�RI�H[SHUWV�FRQYHQHG�E\�WKH�,$($�
'LUHFWRU�*HQHUDO�DQG�SXEOLVKHG�E\�WKH�,$($�LQ������DV�WKH�,$($�5HFRPPHQGDWLRQV�IRU�WKH�3K\VL-
FDO�3URWHFWLRQ�RI�1XFOHDU�0DWHULDO��7KH\�ZHUH�VXEVHTXHQWO\�UHYLVHG�EHIRUH�EHLQJ�SXEOLVKHG�LQ������
LQ�WKH�,1)&,5&�VHULHV�DV�,1)&,5&������5HYLVLRQ���DSSOLHV�WR�WKH�SK\VLFDO�SURWHFWLRQ�RI�QXFOHDU�
material against unauthorized removal with the intent to construct a nuclear explosive device and 
the physical protection of nuclear facilities and nuclear material (whether peaceful or military), 
LQFOXGLQJ��GXULQJ�WUDQVSRUW��DQG�DJDLQVW�VDERWDJH��VHH�SDUDJUDSK�������SDJH���RI�,1)&,5&�����
Revision 5).

 25  This document has been favourably received by States and has since become a stan-
dard reference. It is intended to assist Member States in implementing a comprehensive physical 
protection regime, including, any obligations and commitments they might have with respect to 
international instruments related to the physical protection of nuclear material and nuclear facili-
ties, especially the Amendment.

 26  Also comprising this regime, are the ‘Physical Protection Objectives and Fundamental 
3ULQFLSOHV¶� �*&�����,1)������ ,Q�6HSWHPEHU������� WKH� ,$($�*HQHUDO�&RQIHUHQFH�ZHOFRPHG� WKH�
IAEA Board of Governors’ endorsement of them as “an important step to strengthen the inter-
national physical protection framework, it being understood that their adoption would not lead 
to diminished interest on the part of [IAEA] Member States in becoming parties to the Conven-
tion [...] and that they were not a substitute for the Convention or for the recommendations in 
>WKH�DIRUHPHQWLRQHG�,$($@�GRFXPHQW�,1)&,5&�����5HY����&RUUHFWHG�´��,$($�GRFXPHQW�*29�
25�������SDUDV�����������
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5HVROXWLRQV��816&5��������������DQG���������������� They are binding on all 
(currently 193) UN Member States. 28 The international legal framework also 
includes the legally non-binding instruments dealing with the safety and se-
curity of radioactive sources (including, their import and export), namely the 
IAEA Code of Conduct on the Safety and Security of Radioactive Sources of 
2003 and its supplementary Guidance on the Import and Export of Radioac-
tive Sources. 29

Similar to the international legal framework for nuclear safety, the inter-
national legal framework for nuclear security is underpinned by a suite of doc-
uments, which in this case are published in the IAEA Nuclear Security Series. 
This series comprises: the Nuclear Security Fundamentals publication, which 
includes the objectives and essential elements of a State’s nuclear security re-
gime; Recommendations; Implementing Guides; and Technical Guidance. 30 

���� �7KH�SULPDU\�IRFXV�RI�816&5�������������LV�RQ�SUHYHQWLQJ�DQG�VXSSUHVVLQJ�WKH�¿QDQF-
LQJ�DQG�SUHSDUDWLRQ�RI�DQ\�DFWV�RI�WHUURULVP��816&5�������������DI¿UPV�WKDW�WKH�SUROLIHUDWLRQ�
of nuclear (chemical and biological) weapons and their means of delivery constitutes a threat to 
international peace and security. Among others it provides that all States are to adopt and enforce 
appropriate effective laws which prohibit any non-State actor to manufacture, acquire, possess, 
develop, transport, transfer or use nuclear weapons and their means of delivery (in particular for 
terrorist purposes, as well as ancillary crimes associated therewith).

 28  Pursuant to Articles 24, 25 and 48 of the UN Charter, Member States of the UN have 
agreed to accept and carry out the decisions of the UN Security Council (even where such provi-
VLRQV�RWKHUZLVH�ZRXOG�EH�LQ�FRQÀLFW�ZLWK�QDWLRQDO�ODZ���$UWLFOH����RI�WKH�81�&KDUWHU�VWDWHV�WKDW�
“[t]he Members of the United Nations agree to accept and carry out the decisions of the Security 
&RXQFLO�LQ�DFFRUGDQFH�ZLWK�WKH�SUHVHQW�&KDUWHU�´�)XUWKHU��$UWLFOH����VWDWHV�WKDW�³>W@KH�DFWLRQ�UH-
quired to carry out the decisions of the Security Council for the maintenance of international 
peace and security shall be taken by all the Members of the United Nations or by some of them, as 
WKH�6HFXULW\�&RXQFLO�PD\�GHWHUPLQH�´�DQG�WKDW�³>VXFK@�GHFLVLRQV�VKDOO�EH�FDUULHG�RXW�E\�WKH�0HP-
bers of the United Nations directly and through their action in the appropriate international agen-
FLHV�RI�ZKLFK�WKH\�DUH�PHPEHUV�´�6HSDUDWHO\��XQGHU�$UWLFOH�����RI�WKH�81�&KDUWHU��LQ�WKH�HYHQW�RI�D�
FRQÀLFW�EHWZHHQ�WKH�REOLJDWLRQV�RI�81�0HPEHU�6WDWHV�XQGHU�WKH�81�&KDUWHU�DQG�WKHLU�REOLJDWLRQV�
under any other international agreement, their obligations under the UN Charter prevail.

 29� �,$($�GRFXPHQW�,$($�&2'(2&�������,$($��9LHQQD��������7KLV�UHYLVHG�&RGH�RI�&RQ-
duct was adopted by the IAEA Board of Governors and endorsed by the IAEA General Confer-
HQFH�LQ�������7KH�&RGH�ZDV�LQLWLDOO\�¿QDOLVHG�LQ������EXW�ZDV�UHYLVHG�IROORZLQJ�WKH�HYHQWV�RI����
September 2001, in order to strengthen a number of safety and security-related provisions and to 
DGGUHVV�PDOLFLRXV�DQG�RU�LQWHQWLRQDO�PLVXVH�RI�UDGLRDFWLYH�VRXUFHV��7KH�RULJLQDO�&RGH�RI�&RQGXFW�
had focused on incidents such as the theft of sources for scrap value, rather than the use of sources 
IRU�PDOLFLRXV�SXUSRVHV��7KH�VXSSOHPHQWDU\�*XLGDQFH�ZDV�¿UVW�DGRSWHG�E\�WKH�%RDUG�RI�*RYHUQRUV�
and endorsed by the General Conference in 2004 (to support the import and export provisions of 
WKH�&RGH�RI�&RQGXFW��EXW�ZDV�UHYLVHG�LQ�������,$($�GRFXPHQW�,$($�&2'(2&�,02�(;3�������
IAEA, Vienna, 2012).

 30  The single top tier publication, the Nuclear Security Fundamentals, contains objectives 
and essential elements of nuclear security and provides the basis for security recommendations. 
The second tier set of Recommendations elaborates on the essential elements of nuclear security 
and presents the recommended requirements that should be implemented by States for the ap-
SOLFDWLRQ�RI� WKH�IXQGDPHQWDO�SULQFLSOHV��,Q�SDUWLFXODU��,$($�GRFXPHQW�,1)&,5&�����5HYLVLRQ�
5 (Nuclear Security Recommendations on Radioactive Material and Associated Facilities, IAEA 
Nuclear Security Series No. 14, IAEA, Vienna [2011]) and Nuclear Security Recommendations on 
Nuclear and Other Radioactive Material out of Regulatory Control, IAEA Nuclear Security Series 
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Finally, the international legal framework is supported by a range of initia-
tives and programmes related to nuclear security. 31

part b. Key new and enhanced provisions of the amendment
With 151 Parties (150 States and EURATOM), the CPPNM is currently the 

most adhered to multilateral treaty adopted under the auspices of the IAEA. 32 
In addition, after the Terrorist Bombings Convention (which has 168 Parties), 
it is also currently the most adhered to instrument of the aforementioned uni-
versal counter terrorism instruments particularly relevant to nuclear security.

The CPPNM can be considered as having a threefold scope of application: 
the physical protection of nuclear material used for peaceful purposes during 
international transport (and during storage incidental to such transport); 33 
the criminalisation of offences, for example, the theft or robbery of nuclear 
material; and international co-operation, for example, in the case of theft, 
robbery or any other unlawful taking of nuclear material or credible threat 
thereof. Although its focus is considered as being primarily on the physical 
protection of shipments of nuclear material across national borders (i.e. in-
ternational nuclear transports), provisions concerning criminalisation and in-
ternational cooperation also apply to nuclear material in domestic use, stor-
age and transport. 34

No. 15, IAEA, Vienna, 2011. The third and fourth tiers, implementing Guides and Technical Guid-
ance, provide more detailed information on implementing the Recommendations using appropri-
ate measures.

 31  In particular: the Nuclear Threat Initiative (NTI), starting in 2001; the G-8 Global Part-
nership Against the Spread of Weapons and Materials of Mass Destruction, starting in 2002; the 
Proliferation Security Initiative (PSI), starting in 2003; the EU strategy against proliferation of 
Weapons of Mass Destruction starting in 2003; the Global Threat Reduction Initiative (GTRI), 
starting in 2004, the Global Initiative to Combat Nuclear Terrorism (GICNT) starting in 2006; 
WKH�81�*OREDO�&RXQWHU�7HUURULVP�6WUDWHJ\��DGRSWHG�LQ������DQG�UHDI¿UPHG�LQ�������DQG�¿QDOO\��
WKH�1XFOHDU�6HFXULW\�6XPPLW�SURFHVV��VWDUWLQJ�LQ�������6LPSO\�SXW��WKHVH�LQLWLDWLYHV�KHOS�WR�¿OO�
gaps and address matters in respect of which a formally legally binding multilateral treaty would 
be unnecessary.

 32  Including the CPPNM and the Amendment, there are 10 multilateral treaties in the areas 
of nuclear safety, security and civil liability for nuclear damage adopted under the auspices of the 
IAEA.

 33� �7KH�&3310�SURYLGHV�WKDW�WKH�WHUP�³QXFOHDU�PDWHULDO´�PHDQV�SOXWRQLXP�H[FHSW�WKDW�ZLWK�
isotopic concentration exceeding 80 per cent in plutonium-238, uranium-233, uranium enriched 
in the isotopes 235 or 233, uranium containing the mixture of isotopes as occurring in nature oth-
er than in the form of ore or ore-residue and any material containing one or more of the foregoing. 
7KH�WHUP�³XUDQLXP�HQULFKHG�LQ�WKH�LVRWRSH�����RU����´�PHDQV�XUDQLXP�FRQWDLQLQJ�WKH�LVRWRSHV�
235 or 233 or both in an amount such that the abundance ratio of the sum of these isotopes to 
the isotope 238 is greater than the ratio of the isotope 235 to the isotope 238 occurring in nature. 
These terms were unchanged by the Amendment.

 34  More particularly, paragraph 2 of Article 3 provides that “[w]ith the exception of articles 
3 and 4 and paragraph 3 of article 5, th[e] Convention shall also apply to nuclear material used for 
SHDFHIXO�SXUSRVHV�ZKLOH�LQ�GRPHVWLF�XVH��VWRUDJH�DQG�WUDQVSRUW´�
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In the 1990s, questions relating to the adequacy of the CPPNM began to 
arise, in particular, since it did not cover major aspects of physical protection. 
Notably, there were no legally binding obligations to protect nuclear material 
used for peaceful purposes in domestic use, storage and transport and to pro-
tect nuclear material and nuclear facilities used for peaceful purposes, against 
sabotage. In recognizing its limited scope, the States Parties to the CPPNM 
agreed to amend the Convention by adopting the Amendment at the “Confer-
HQFH�WR�FRQVLGHU�SURSRVHG�DPHQGPHQWV�WR�WKH�>&3310@´�KHOG�DW�,$($�+HDG-
quarters in Vienna, from 4 to 8 July 2005. 35

The Amendment requires no signature but is subject to ratification, ac-
ceptance, or approval by two thirds of the CPPNM States Parties. More partic-
ularly, it will enter into force in accordance with paragraph 2 of Article 20 of 
the Convention, which reads: “[t]he amendment shall enter into force for each 
State Party that deposits its instrument of ratification, acceptance or approv-
al of the amendment on the thirtieth day after the date on which two thirds of 
the States Parties have deposited their instruments of ratification, acceptance 
or approval with the depositary. Thereafter, the amendment shall enter into 
force for any other State Party on the day on which that State Party deposits 
LWV�LQVWUXPHQW�RI�UDWLILFDWLRQ��DFFHSWDQFH�RU�DSSURYDO�RI�WKH�DPHQGPHQW�´�3XU-
suant to paragraph 2 of Article 20, the total number of States Parties required 
is a moving figure. Since there are currently 150 CPPNM States Parties, 100 of 
them are needed, eighty-two have done so and another eighteen are required.

Following the aforementioned threefold scope of application of the 
CPPNM, the following areas are considered:

1. The new Physical Protection Requirements

Whereas the obligations for physical protection under the CPPNM cover 
nuclear material used for peaceful purposes during international transport, 
the Amendment extends this scope to also cover nuclear material in domestic 
use, storage and transport and nuclear facilities used for peaceful purposes. 
According to new paragraph (d) of Article 1 of the Amendment, a nuclear facil-
ity is defined as “a facility (including, associated buildings and equipment) in 
which nuclear material is produced, processed, used, handled, stored or dis-
posed of, if damage to or interference with such facility could lead to the re-
OHDVH�RI�VLJQLILFDQW�DPRXQWV�RI�UDGLDWLRQ�RU�UDGLRDFWLYH�PDWHULDO´�

In reflecting the importance of national responsibility for physical protec-
tion of nuclear material and nuclear facilities, the Amendment introduces a le-
gal commitment to have and implement a physical protection regime cover-

 35  For additional information on the negotiating history and the Final Act of the Confer-
HQFH� VHH� ,$($�GRFXPHQW�*29�,1)���������*&�����,1)����$OVR�� VHH�Maria de Lourdes Vez 
Carmona, The International Legal Regime on the Physical Protection of Nuclear Material and the 
$PHQGPHQW�WR�WKH�&3310��1XFOHDU�/DZ�%XOOHWLQ��������������������2UJDQLVDWLRQ�IRU�(FRQRPLF�
Co-operation and Development [OECD], Nuclear Energy Agency [NEA]).
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ing the physical protection objectives as reflected therein. More particularly, 
LW�QRZ�SURYLGHV�LQ�$UWLFOH��$�IRU�D�QHZ�³FRUH´�XQGHUWDNLQJ�E\�HDFK�6WDWH�3DU-
ty to “establish, implement and maintain a physical protection regime appli-
FDEOH�WR�QXFOHDU�PDWHULDO�DQG�IDFLOLWLHV�XQGHU�LWV�MXULVGLFWLRQ�´ 36 Through this, 
the aim of the national regime is: protecting against theft and other unlawful 
taking of nuclear material; ensuring the implementation of measures to locate 
and, where appropriate, recovering missing or stolen nuclear material; pro-
tecting nuclear material and nuclear facilities against sabotage; and mitigat-
ing or minimizing the radiological consequences of sabotage. Further, in im-
plementing this undertaking, paragraphs (a)-(c) of new Article 2A(2) provide 
that States Parties shall: (a) establish and maintain an appropriate legislative 
and regulatory framework for physical protection; (b) establish or designate 
a competent authority responsible for its implementation; and (c) take other 
appropriate administrative measures necessary for the physical protection of 
such material and facilities.

Additionally, the Amendment introduces a legal commitment covering 
the physical protection fundamental principles���. More particularly, in imple-
menting the abovementioned provisions, each State Party shall without preju-
dice to any other provisions of the Convention “apply insofar as is reasonable 
DQG�SUDFWLFDEOH´�WZHOYH�³)XQGDPHQWDO�3ULQFLSOHV�RI�3K\VLFDO�3URWHFWLRQ�RI�1X-
FOHDU�0DWHULDO�DQG�1XFOHDU�)DFLOLWLHV´�FRQWDLQHG�LQ�SDUDJUDSK���RI�QHZ�$UWLFOH�
2A. 38 This particular way of drafting the chapeau, “apply insofar as is reason-
DEOH�DQG�SUDFWLFDEOH�´�ZDV�LQ�UHFRJQLWLRQ�WKDW�D�QDWLRQDO�SK\VLFDO�SURWHFWLRQ�
regime could be different in each State. 39

 36  Article 2(2) also provides that “[t]he responsibility for the establishment, implementa-
tion and maintenance of a physical protection regime within a State Party rests entirely with that 
6WDWH�´�

���� �$V�PHQWLRQHG�LQ�3DUW�$�RI�WKLV�3DSHU��WKHVH�2EMHFWLYHV�DQG�3ULQFLSOHV�ZHUH�¿UVW�HQGRUVHG�
by the IAEA in September 2001. The Final Report of the Expert Meeting of 2001 recommended 
WKDW�RQH�RI�VXEMHFWV�WKDW�VKRXOG�EH�FRYHUHG�LQ�D�³ZHOO�GH¿QHG�DPHQGPHQW´�RI�WKH�&3310��ZDV�
the incorporation of the fundamental principles. In fact, during the meetings of the Open-ended 
Group of Experts a vast amount of efforts was spent in seeking consensus on the precise way to cov-
er them. While the Open-ended Group of Experts agreed that the fundamental principles should 
EH�NHSW�WRJHWKHU�DV�D�ZKROH�DQG�WKH�ODQJXDJH�RI�WKHP�VKRXOG�QRW�EH�PRGL¿HG��KRZ�WKH\�VKRXOG�EH�
introduced into the text of the Convention was an issue on which the Open-ended Group of Experts 
was unable to reach agreement on prior to the July 2005 Amendment Conference.

 38  Fundamental Principle A - Responsibility of the State; Fundamental Principle B - Re-
sponsibilities During International Transport; Fundamental Principle C - Legislative and Regu-
latory Framework; Fundamental Principle D - Competent Authority; Fundamental Principle E 
- Responsibility Of The License Holders; Fundamental Principle F - Security Culture; Fundamen-
tal Principle G - Threat; Fundamental Principle H - Graded Approach; Fundamental Principle 
I - Defence In Depth; Fundamental Principle J - Quality Assurance; Fundamental Principle K 
��&RQWLQJHQF\�3ODQV��DQG�)XQGDPHQWDO�3ULQFLSOH�/���&RQ¿GHQWLDOLW\�

 39  It should also be noted that a State Party, taking into account the nature of the material, 
its quantity and relative attractiveness and the potential radiological and other consequences as-
sociated with any unauthorized act directed against it and the current evaluation of the threat 
against it, may reasonably decide that nuclear material does not need to be subject to the es-
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With respect to the enhanced provisions on physical protection, the fol-
lowing points can be summarised:

��7KHUH�DUH�QR�FKDQJHV�per se to the international nuclear transport pro-
visions in the CPPNM. Both instruments in the same way continue to catego-
rise nuclear material and the levels of physical protection for such transports 
(Annexes I and II of the CPPNM). It should be noted however that these levels 
are not applicable to nuclear material used for peaceful purposes in domestic 
use, storage and transport;

��+RZHYHU��WKH�$PHQGPHQW�QRZ�DSSOLHV�WR�WKH�SK\VLFDO�SURWHFWLRQ�RI�QX-
clear material used for peaceful purposes in domestic use, storage and trans-
port and nuclear facilities used for peaceful purposes; and

��)LQDOO\��WKH�$PHQGPHQW�DOVR�SURYLGHV�IRU�D�QHZ�³FRUH´�XQGHUWDNLQJ�WR�
establish, implement and maintain a physical protection regime applicable to 
such material and facilities.

2. New and Extended Criminalisation Provisions

As concerns the criminalisation provisions, CPPNM States Parties are re-
quired to bring under their jurisdiction and make punishable under their na-
tional law, specified acts as offences, including, theft and robbery of nuclear 
PDWHULDO��$UWLFOH�����DQG�WR�VXEPLW�RIIHQGHUV�IRU�SURVHFXWLRQ�XQGHU�GRPHVWLF�
law or to extradite them in accordance with the aut dedere aut judicare prin-
ciple (Articles 11 and 12). The Amendment has the same requirements but 
introduces new and extended offences. In particular, the new provisions on 
ZKDW�PD\�EH�FRQVLGHUHG�DV�EHLQJ�³LOOLFLW�WUDIILFNLQJ´�RU�³VPXJJOLQJ´�RI�QXFOHDU�
material, 40�DQG�³VDERWDJH´�RI�D�QXFOHDU�IDFLOLW\�RU�WKUHDW�WKHUHRI� 41 are signifi-
cant additions and are a reflection of the threats which existed at the time of 
adoption and continue to do so. The Amendment also introduces new ancil-
lary offences of organizing or directing the commission of an offence or con-
WULEXWLQJ�WR�LWV�FRPPLVVLRQ��QHZ�$UWLFOH����>M@�DQG�>N@���7KHVH�WZR�QHZ�IRUPV�RI�
criminal liability were first addressed in the Terrorist Bombings Convention. 

tablished physical protection regime (new Article 2A(4)(a) of the Amendment). However, the 
Amendment provides that “such nuclear material should be protected in accordance with prudent 
PDQDJHPHQW�SUDFWLFH´��QHZ�$UWLFOH��$����E��RI�WKH�$PHQGPHQW��

 40� �1HZ�VXE�SDUDJUDSK��G��RI�SDUDJUDSK���RI�$UWLFOH���SURYLGHV�WKDW�WKLV�LV�³DQ�DFW�ZKLFK�FRQ-
stitutes the carrying, sending, or moving of nuclear material into or out of a State without lawful 
DXWKRULW\´�

 41� �3XUVXDQW�WR�QHZ�VXE�SDUDJUDSKV��H��RI�SDUDJUDSK���RI�$UWLFOH���WKLV�LV�³DQ�DFW�GLUHFWHG�
against a nuclear facility, or an act interfering with the operation of a nuclear facility, where the 
offender intentionally causes, or where he knows that the act is likely to cause, death or serious 
injury to any person, or substantial damage to property or to the environment by exposure to 
radiation or release of radioactive substances, unless the act is undertaken in conformity with the 
QDWLRQDO�ODZ�RI�WKH�6WDWH�3DUW\�LQ�WKH�WHUULWRU\�RI�ZKLFK�WKH�QXFOHDU�IDFLOLW\�LV�VLWXDWHG�´��1RWH�WKDW�
WKH�GH¿QHG�WHUP�³VDERWDJH´�ZDV�QRW�XVHG�LQ�WKH�FULPLQDOLVDWLRQ�SURYLVLRQV�EXW�ZDV�XVHG�KRZHYHU�
in the new Article 5 dealing with international cooperation in the event of sabotage or threat 
thereof.
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Also, whereas the ancillary crimes of threat, attempt and participation were 
already covered by the CPPNM, the Amendment further extends their appli-
FDWLRQ�WR�WKH�UHOHYDQW�PDLQ�RIIHQFHV�LQ�WKH�&RQYHQWLRQ��QHZ�$UWLFOH����>J@��>K@�
and [i]). Thus, the Amended Convention covers offences that have been com-
mitted, threatened, attempted, participated in, ordered, directed or contrib-
uted to. Further, the offences relating to an act constituting the unlawful tak-
LQJ�RI�QXFOHDU�PDWHULDO��DPHQGPHQW�WR�$UWLFOH����>D@���³VDERWDJH´��QHZ�$UWLFOH�
���>H@��DQG�D�WKUHDW�WR�XVH�QXFOHDU�PDWHULDO��DPHQGPHQW�WR�$UWLFOH����>J@>L@��
ZHUH�H[SDQGHG�WR�LQFOXGH�³VXEVWDQWLDO�GDPDJH�WR�WKH�HQYLURQPHQW�´

Although there are no changes per se to the CPPNM’s provisions on juris-
diction (Article 8), 42�GHWHQWLRQ��$UWLFOH�����SURVHFXWLRQ�H[WUDGLWLRQ��$UWLFOHV����
and 12), fair treatment (Article 12) and mutual legal assistance i.e. assistance 
in connection with criminal proceedings (Article 13), these provisions are now 
applicable with regard to the Amendment’s new and extended offences. It is 
important therefore to ensure that they are fit for purpose. In this regard, ob-
ligations of the States Parties to the Amended Convention with respect to the 
new and extended offences, include, taking measures to establish jurisdiction, 
ensuring an alleged offender does not leave the country, treating them fair-
ly, extraditing or prosecuting them and affording to other States Parties the 
greatest measure of mutual legal assistance.

3. Enhanced International Cooperation

The CPPNM establishes various forms of international cooperation, assis-
tance, coordination and information exchange amongst States Parties, inter-
governmental organisations (which would include the IAEA although not ex-
pressly provided for) and in certain limited instances, with certain non-States 
Parties i.e. informing of any theft, robbery or other unlawful taking of nuclear 
material or credible threat thereof (see paragraph 2.a of Article 5). These can 
be considered in three core areas of nuclear security, namely, prevention, de-
tection and response.

It provides, for example, for cooperation and consultation between States 
Parties and with international organisations on obtaining guidance on the de-
sign, maintenance and improvement of physical protection systems for nu-
clear material during international transport (Article 5.3). In addition, it al-
so provides for States Parties to inform the Depositary of their implementing 
laws and regulations and for the Depositary to communicate such informa-

 42  The three mandatory rules for determining jurisdiction provided for in Article 8 are: (i) 
the territorial principle i.e. when the offence is committed in the territory of that State or on board 
a ship or aircraft registered in that State; (ii) the nationality principle (active nationality principle) 
i.e. when the alleged offender is a national of that State; (iii) and the jurisdiction applying the aut 
dedere aut judicare principle. In addition, a fourth rule enables the optional establishment of 
jurisdiction in relation to the nature of the offence. More particularly, Article 8.1 enables a State 
Party to establish its jurisdiction over an offence when it is involved in the international transport 
of nuclear material as the exporting or importing State.
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tion periodically to all States Parties (Article 14.1). Further, those States Par-
ties that prosecute an alleged offender are obliged to communicate the final 
outcome of the proceedings to the States directly concerned and to the Depos-
itary who shall inform all States (Article 14.2). Further, it provides a basis for 
cooperation, assistance and the provision of information between States Par-
ties and as mentioned with certain non-States Parties and international or-
ganisations in recovery and protection in the case of theft, robbery or any oth-
er unlawful taking of nuclear material or of credible threat thereof, as well as 
the exchange of information, for example, to protect threatened nuclear mate-
rial (Article 5). Additionally, it also establishes assistance between States Par-
ties in connection with criminal proceedings i.e. mutual legal assistance (Ar-
ticle 13).

The Amendment enhances the scope of the CPPNM’s existing provisions 
on international cooperation, assistance, coordination and information ex-
change. In particular, it now enables direct cooperation and consultation be-
tween States Parties or as now expressly stated, through the IAEA (and other 
relevant international organisations) with a view to obtaining guidance on the 
design, maintenance and improvement of physical protection systems for nu-
clear material in domestic use, storage and transport (new Article 5.5). Fur-
ther, it now importantly provides a basis for cooperation in the case of a cred-
ible threat of sabotage of nuclear material or nuclear facilities or in the actual 
case thereof (new Article 5.3). Also, the convening by the Depositary of a con-
ference of States Parties five years after the entry into force of the Amendment 
is now provided for (amended Article 16.1). 43 The purpose of this conference 
will be to review the implementation of the Amended Convention, as well as 
its adequacy as concerns the preamble, the operative provisions and the an-
nexes in light of the then prevailing situation. The Amendment also extends 
the national points of contact foreseen in the CPPNM, to those dealing with 
matters within the extended scope of the Amended Convention (amended Ar-
ticle 5.1). 44

On a final point, the Amendment specifically confers a number of func-
tions on the IAEA in addition to those already foreseen under the Convention 
which include the usual depositary functions such as periodically communi-

 43� �1RWH�WKDW�WKH�&3310�LQFOXGHV�D�VLPLODU�SURYLVLRQ�DQG�D�³5HYLHZ�&RQIHUHQFH´�ZDV�D�KHOG�
at IAEA Headquarters from 29 September to 1 October 1992.

 44  Article 5.1 of the Amendment provides that States Parties shall identify and make known 
to each other directly or through the International Atomic Energy Agency their point of contact in 
UHODWLRQ�WR�PDWWHUV�ZLWKLQ�WKH�VFRSH�RI�WKLV�&RQYHQWLRQ�´�1RWH�WKDW�WKH�H[LVWLQJ�$UWLFOH�����SURYLGHV�
that “States Parties shall identify and make known to each other directly or through the Interna-
tional Atomic Energy Agency their central authority and point of contact having responsibility for 
physical protection of nuclear material and for co-ordinating recovery and response operations 
in the event of any unauthorized removal, use or alteration of nuclear material or in the event of 
FUHGLEOH�WKUHDW�WKHUHRI�´�7KHUH�LV�QR�ORQJHU��DV�LQ�WKH�&3310��D�UHIHUHQFH�WR�WKH�³FHQWUDO�DXWKRU-
LW\´� VLQFH� LW� LV�XQOLNHO\� WKDW� WKHUH�ZRXOG�EH� VXFK�DQ�DXWKRULW\�GHDOLQJ�ZLWK�PDWWHUV�ZLWKLQ� WKH�
extended scope of the Amended Convention.
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cating information provided by States Parties on laws and regulations which 
give effect to the CPPNM (Article 14[1]). 45 The IAEA will carry out these addi-
tional functions on request. 46

4. Other New and Enhanced Provisions of the Amendment

Other new and enhanced provisions of the Amendment, include, a num-
ber of new preambular paragraphs and new definitions of nuclear facility and 
sabotage (new Articles 1[d] and [e]), as well as new purposes and scope (new 
Article 1A). There are also amendments to the provision regarding the obli-
gation to provide information concerning criminal proceedings (Article 14.3) 
and a new provision regarding the transfer of nuclear technology (Article 
13A).��� In addition, the Amendment introduces a new provision that explic-
itly excludes from the scope of the Amended Convention “activities of armed 
forces during an armed conflict [...] the activities undertaken by military forc-
es of a State in the exercise of their official duties, inasmuch as they are gov-
HUQHG�E\�RWKHU�UXOHV�RI�LQWHUQDWLRQDO�ODZ´��QHZ�$UWLFOH����>E@���7KLV�VR�FDOOHG�
³FDUYH�RXW´�ZDV�RQO\�SRVVLEOH�DIWHU� WKH� LQFOXVLRQ�RI�FRUUHVSRQGLQJ� ODQJXDJH�
that confirmed that “[n]othing in the Convention shall be construed as a law-
ful authorization to use or threaten to use force against nuclear material or nu-
FOHDU�IDFLOLWLHV�XVHG�IRU�SHDFHIXO�SXUSRVHV�´��QHZ�$UWLFOH����>F@���,W�LV�UHFDOOHG�
that the aforementioned exclusion was one of the most debated and contro-
versial during the processes leading to the Amendment and was the subject of 
considerable discussion during the negotiations of the UN Nuclear Terrorism 
Convention.

Finally, new Article 11A of the Amendment eliminates the possibility to 
refuse to extradite an alleged offender for crimes considered to be political in 
QDWXUH�LQ�RUGHU�WR�SURWHFW�KLP�KHU�DJDLQVW�WKH�SRVVLELOLW\�WKDW�H[WUDGLWLRQ�UH-
quests are for politically motivated prosecutions (i.e. the political offence ex-
ception in relation to the specified offences). 48 For the purposes of extradi-

 45� �6HH�,$($�GRFXPHQW�*29�,1)������ZKLFK�LQIRUPHG�WKH�,$($�%RDUG�RI�*RYHUQRUV�RI�WKH�
,$($¶V�IXQFWLRQV�XSRQ�HQWU\�LQWR�IRUFH�RI�WKH�&3310�RQ���)HEUXDU\�������)RU�H[DPSOH��XQGHU�
Article 5(1) of the CPPNM, the IAEA is obliged to make known any information it has received re-
garding States Parties’ designated central authorities and points of contact having responsibility 
for physical protection of nuclear material and for coordinating recovery and response operations 
in the event of any unauthorized removal, use or alteration of nuclear material or in the event of 
a credible threat thereof.

 46� �7KH\�DUH�VHW�RXW�LQ�,$($�GRFXPHQW�*29���������&RUU���RI����$XJXVW�������2Q����6HS-
tember 2005, the IAEA Board of Governors approved these additional functions and authorized 
the Director General to implement them within available resources.

���  It states that “[n]othing in th[e] Convention shall affect the transfer of nuclear technology 
for peaceful purposes that is undertaken to strengthen the physical protection of nuclear material 
DQG�QXFOHDU�IDFLOLWLHV�´�

 48� �,W�VWDWHV�WKDW�³>Q@RQH�RI�WKH�RIIHQFHV�VHW�IRUWK�LQ�DUWLFOH���VKDOO�EH�UHJDUGHG�IRU�WKH�SXU-
poses of extradition or mutual legal assistance, as a political offence or as an offence connected 
with a political offence or as an offence inspired by political motives. Accordingly, a request for 
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tion and mutual legal assistance, therefore, the offences cannot be considered 
as political offences, or related to a political offence or inspired by political 
motives. As such, requests for extradition or mutual legal assistance cannot 
be rejected for these political factors. This approach is also enshrined in the 
Terrorist Bombings Convention, the Nuclear Terrorism Convention and the 
aforementioned relevant IMO and ICAO instruments. Immediately following 
this Article, new Article 11B is added, which expressly declares that there is 
no obligation to extradite or to afford mutual legal assistance, if the requested 
State Party has substantial grounds for believing that the request for extradi-
tion or for mutual legal assistance has been made for the purpose of prosecut-
ing or punishing a person on account of that person’s race, religion, nationali-
ty, ethnic origin or political opinion or that compliance with the request would 
cause prejudice to that person’s position for any of these reasons. 49 These ar-
ticles should also be considered together with the aforementioned existing Ar-
ticle 12 of the CPPNM on fair treatment. 50

part c. iaea’s legislative and technical assistance: modalities 
for implementation of the cppnm and amendment

Since the adoption of the Amendment in 2005, the IAEA Secretariat has 
sought to facilitate its entry into force and implementation, in particular, 
through the on-going provision of legislative assistance by the Office of Legal 
Affairs (OLA). Additionally, the Amendment’s substantive technical aspects, 
in particular, the new physical protection requirements have been addressed 
through the provision of comprehensive assistance by the Division of Nucle-
ar Security (NSNS).

1. IAEA Nuclear Security Plan

In the aftermath of the events of 11 September 2001, the first concerted 
and comprehensive nuclear security plan of the IAEA was approved in prin-

extradition or for mutual legal assistance based on such an offence may not be refused on the sole 
ground that it concerns a political offence or an offence connected with a political offence or an 
RIIHQFH�LQVSLUHG�E\�SROLWLFDO�PRWLYHV�´�,W�LV�DOVR�QRWHG�WKDW�3DUDJUDSK���J��RI�816&5�������������
states “that claims of political motivation are not recognized as grounds for refusing requests for 
WKH�H[WUDGLWLRQ�RI�DOOHJHG�WHUURULVWV�´�

 49  It states that “[n]othing in th[e] Convention shall be interpreted as imposing an obliga-
tion to extradite or to afford mutual legal assistance, if the requested State Party has substantial 
JURXQGV�IRU�EHOLHYLQJ�WKDW�WKH�UHTXHVW�IRU�H[WUDGLWLRQ�IRU�RIIHQFHV�VHW�IRUWK�LQ�DUWLFOH���RU�IRU�PX-
tual legal assistance with respect to such offences has been made for the purpose of prosecuting or 
punishing a person on account of that person’s race, religion, nationality, ethnic origin or political 
opinion or that compliance with the request would cause prejudice to that person’s position for 
DQ\�RI�WKHVH�UHDVRQV�´�

 50 It states that “[a]ny person regarding whom proceedings are being carried out in connec-
WLRQ�ZLWK�DQ\�RI�WKH�RIIHQFHV�VHW�IRUWK�LQ�DUWLFOH���VKDOO�EH�JXDUDQWHHG�IDLU�WUHDWPHQW�DW�DOO�VWDJHV�RI�
WKH�SURFHHGLQJV�´�
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ciple by the Board of Governors for three years in March 2002. 51 At the same 
time, the Board also approved the creation of a voluntary funding mechanism, 
the Nuclear Security Fund (NSF), in order to help implement actions under 
the plan. 52

Pursuant to this and subsequent plans, 53 the IAEA has assisted its Mem-
ber States, upon request, in their efforts to establish effective and sustainable 
national nuclear security regimes, including, the physical protection of nucle-
ar material and nuclear facilities. 54 The objective of the latest Plan, the Nucle-
DU�6HFXULW\�3ODQ������������*29���������*&��������� 55 “is to contribute to 
global efforts to achieve effective security wherever nuclear and other radio-
DFWLYH�PDWHULDO�LV�LQ�XVH��VWRUDJH�DQG�RU�WUDQVSRUW��DQG�RI�DVVRFLDWHG�IDFLOLWLHV�
by supporting States, upon request, in their efforts to meet their national re-
sponsibilities and international obligations, to reduce risks and to respond 
DSSURSULDWHO\�WR�WKUHDWV´��,Q�WKH�FRQWH[W�RI�VXSSRUWLQJ�WKH�QXFOHDU�VHFXULW\�OH-
gal framework, an objective is “[t]o assist in the development and promotion 
of a comprehensive and global nuclear security framework, and in particu-
lar adherence to and implementation of the 2005 Amendment [...], includ-
LQJ�� WKURXJK�WKH�SURYLVLRQ�RI�FRUUHVSRQGLQJ� OHJLVODWLYH�DVVLVWDQFH�´ 56 In this 
context, the Plan identifies that an outcome will be “[w]ider adherence to, and 
effective implementation by States of, the relevant legally binding and non-

 51  In discussing the Nuclear Security Plan, it is recalled that the 45th IAEA General Confer-
ence in September 2002, inter alia, “consider[ed] the need to continue to devote attention to the 
potential implications of terrorist acts for the security of nuclear materials, nuclear facilities and 
other radioactive materials, and emphasiz[ed] the importance of physical protection, measures 
DJDLQVW�LOOLFLW�WUDI¿FNLQJ�DQG�QDWLRQDO�FRQWURO�V\VWHPV�IRU�HQVXULQJ�SURWHFWLRQ�DJDLQVW�QXFOHDU�WHU-
URULVP�DQG�RWKHU�PDOLFLRXV�DFWV�´��3UHDPEXODU�SDUDJUDSK��G��RI�*&�����5(6�����

 52� �'XULQJ�WKH�SHULRG�RI�WKH�¿UVW�WKUHH�1XFOHDU�6HFXULW\�3ODQV��IXQGLQJ�UHOLHG�LQ�ODUJH�SDUW�RQ�
extrabudgetary contributions. Although recent increases in the IAEA Regular Budget have facili-
tated programme implementation, the IAEA continues to have a high reliance on extrabudgetary 
contributions to the NSF. Expenditure in the period 1 July 2013 to 30 June 2014 was €20.9 mil-
lion.

 53  Further three-year Nuclear Security Plans were approved by the IAEA Board of Gover-
QRUV�LQ�������VHH�*&��������IRU�WKH�����������3ODQ��DQG�LQ�������VHH�*29���������*&��������
for the 2010-2013 Plan). These decisions of the Board were subsequently supported by the annual 
UHVROXWLRQV�RI�WKH�*HQHUDO�&RQIHUHQFH��*&�����5(6����DQG�*&�����5(6�����UHVSHFWLYHO\��

 54  It is also noted that in Part III.9 of the United Nations Global Counter-Terrorism Strategy 
�$�5(6����������WKH�81�*HQHUDO�$VVHPEO\�HQFRXUDJHG�WKH�,$($�³WR�FRQWLQXH�>LWV@�HIIRUWV�>���@�
in helping States to build capacity to prevent terrorists from accessing nuclear [...] or radiological 
materials, to ensure security at related facilities, and to respond effectively in the event of an at-
WDFN�XVLQJ�VXFK�PDWHULDOV�´�

 55� �,Q�6HSWHPEHU�������WKH���WK�*HQHUDO�&RQIHUHQFH�HQGRUVHG�WKH�%RDUG¶V�GHFLVLRQ�WR�DS-
SURYH�WKH�3ODQ��VHH�*&�����5(6������7KH�3ODQ�FRYHUV�VHYHQ�SURJUDPPH�HOHPHQWV��QDPHO\��,Q-
formation Collation and Assessment; External Coordination; Supporting the Nuclear Security 
)UDPHZRUN�*OREDOO\��&RRUGLQDWHG�5HVHDUFK�3URMHFWV��$VVHVVPHQW�WKURXJK�6HOI�DVVHVVPHQW�DQG�
or through Peer Review Missions; Human Resources Development; and Risk Reduction and Se-
curity Improvement.

 56  See Part E.3. Supporting the Nuclear Security Framework Globally, page 8 of the Nuclear 
Security Plan.
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binding international legal instruments, focusing on the entry into force of the 
�����$PHQGPHQW�WR�WKH�&3310�´�,Q�WKLV�UHJDUG��WKH�1XFOHDU�6HFXULW\�3ODQ�
specifies that a performance indicator will be the “[n]umber of States adher-
LQJ�WR�LQWHUQDWLRQDO�OHJDO�LQVWUXPHQWV�RQ�QXFOHDU�VHFXULW\�´

2. IAEA Legislative Assistance Programme

The Office of Legal Affairs (OLA) has provided legislative assistance to 
,$($�0HPEHU�6WDWHV�VLQFH�LWV�LQFHSWLRQ�LQ�������7KLV�DVVLVWDQFH�KDV�EHHQ�SUR-
YLGHG�LQ�D�V\VWHPDWLF�DQG�VWUXFWXUHG�PDQQHU�VLQFH������ZKHQ�D�GHGLFDWHG�OHJ-
islative assistance programme was established.

i. “3S” Approach to Comprehensive Nuclear Law

Almost ten years ago, the work of OLA was intensified and strengthened 
through an enhanced legislative assistance programme which follows a com-
SUHKHQVLYH�DSSURDFK� WR�QXFOHDU� ODZ� �RU� WKH� VR�FDOOHG� ³�6´�DSSURDFK���7KH�
term reflects the three technical areas which need to be addressed in estab-
lishing an adequate national legislative and regulatory framework to ensure 
the safe, secure and peaceful uses of nuclear energy and ionizing radiation; 
namely, safety, security and safeguards, as well as civil liability for nuclear 
damage.

In this context, it is recalled that legal provisions taken to address one of 
these key areas can contribute to addressing the others as well. This approach 
not only recognises the complex interrelationships, as well as the areas of co-
existence and diversity of the relevant international legal instruments but al-
so provides for their practical implementation - so that they may be given ef-
fect in a national legislative framework. In the context of national nuclear law, 
this approach emphasises the interrelationships between safety and security 
and safeguards, as well as nuclear liability. In terms of national implementa-
tion the major contribution of the 3S approach is to help legislative drafters to 
avoid gaps, overlaps and inconsistencies in the law as well as unduly complex 
or poorly organized laws that can create problems of interpretation or applica-
tion. However, there is no one size fits all approach. Historical factors and leg-
islative practicalities are some of the bases for determining the overall struc-
ture of a State’s nuclear law.

ii. Activities

The legislative assistance programme includes a combination of nation-
al and regional training courses and seminars, bilateral assistance in drafting 
national laws, training of individuals and the development of reference ma-
terial, including, on the assessment and drafting of comprehensive national 
nuclear legislation. On average, the IAEA assists about twenty-five Member 
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States in reviewing their national laws and trains about 200 individuals in nu-
clear law each year.���

A number of these activities are relevant to CPPNM States Parties that 
are considering adhering to and implementing the Amendment. For example, 
such States Parties have taken advantage of the IAEA’s strengthened and con-
solidated group legal training activities. Since 2011, the annual Nuclear Law 
Institute (NLI), which is a dedicated and comprehensive two-week course on 
nuclear law, is held in Vienna. The NLI aims at helping professionals from 
IAEA Member States in developing and maintaining national nuclear legisla-
tion, including that on nuclear security. 58 It is a good opportunity to gain a fur-
ther understanding of the Amendment and the other instruments comprising 
the international legal framework on nuclear security.

Further, a number of CPPNM States Parties have received OLA’s dedicat-
ed awareness missions and seminars implemented to raise awareness about 
the importance of adhering to the international legal instruments, including, 
the Amendment, for high-level officials. In addition, CPPNM States Parties, 
such as Lesotho in 2012; Cuba and Malta in 2013; and Dominican Repub-
lic, Ireland and Singapore (which also joined the CPPNM), on 22 Septem-
ber 2014, have availed themselves of the opportunity to deposit their instru-
ments of ratification, acceptance or approval to the CPPNM Amendment at 
the IAEA Treaty Event, which is held annually since 2011 during the margins 
of the IAEA General Conference. 59

Finally, useful publications for CPPNM States Parties considering adher-
ing to and implementing the Amendment are the two volumes of the IAEA 
Handbooks on Nuclear Law: the first, the Handbook on Nuclear Law, pub-

���  The legislative assistance programme continues to be well received by IAEA Member 
States. For example, the IAEA General Conference has for a number of years “[r]equest[ed] the 
Secretariat to continue to assist, upon request, Member States, particularly Member States con-
VLGHULQJ�DQG�RU�HPEDUNLQJ�RQ�D�QXFOHDU�SRZHU�SURJUDPPH��LQ�GHYHORSLQJ�DQG�LPSURYLQJ�WKHLU�
national infrastructure, including, legislative and regulatory frameworks, for nuclear, radiation, 
WUDQVSRUW�DQG�ZDVWH�VDIHW\�´��5HVROXWLRQ�*&�����5(6���RI�6HSWHPEHU������RI�WKH���WK�VHVVLRQ�
of the IAEA General Conference). It is expected that the demand for assistance will continue to 
increase, not only because there is a growing number and complexity of international instru-
ments adopted in the areas of safety and security, but also because this demand is driven by 
WKH�LQWHUHVW�RI�VR�FDOOHG�³QHZFRPHU�FRXQWULHV´�L�H�FRXQWULHV�WKDW�DUH�HPEDUNLQJ�RQ�QHZ�QXFOHDU�
power programmes, currently these include, for example, Bangladesh, Belarus, Jordan, Nigeria, 
Poland, Turkey, Vietnam and UAE. Moreover, these countries need to establish adequate legisla-
tive frameworks for their planned nuclear power programmes which, inter alia, implements their 
relevant international obligations (and commitments) such as those pursuant to the CPPNM and 
its Amendment.

 58� �7KH�¿UVW�VHVVLRQ�RI�WKH�1/,�ZDV�KHOG�LQ�1RYHPEHU�������WKH�VHFRQG�VHVVLRQ�LQ�2FWREHU�
�����DQG�WKH�WKLUG�LQ�2FWREHU�������7KH�IRXUWK�ZLOO�EH�KHOG������2FWREHU�������0RUH�LQIRUPDWLRQ�
on the NLI can be found on (www.iaea.org).

 59  OLA is also in the process of further enhancing outreach capabilities through, inter alia, 
the development of new online training material and a third volume of the Handbook on Nuclear 
Law which will cover the various areas of the law that are relevant for nuclear power development 
(and are beyond the regulatory matters covered in the previous two volumes).
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lished in 2003 endeavours to explain the overall character of nuclear law, in-
cluding, the legislation on nuclear security, the abovementioned processes 
by which such a law is developed and applied and the related issues. Chap-
ters 1-3 of this Handbook, contain material relating to the legislative process 
for nuclear law and the institutional arrangements for implementing the law 
through a regulatory body (or regulatory bodies), including, its primary func-
tions of licensing, inspection and enforcement. The second volume, the Hand-
book on Nuclear Law: Implementing Legislation (Volume II, Handbook on 
Nuclear Law), published in 2010, is developed as a practical aid to legislative 
drafting by focusing on the practical side of drafting national nuclear laws. 
More particularly, it includes model provisions covering the subject area un-
der consideration, such as the physical protection of nuclear material and nu-
clear facilities and criminalisation.

3. Technical Assistance

Turning to the technical assistance that may be made available to assist 
States, upon request, to implement the Amendment, under its Nuclear Secu-
ULW\�3ODQ����������� WKH�'LYLVLRQ�RI�1XFOHDU�6HFXULW\� �1616��KDV�D�QXPEHU�
of modalities for assistance, including, the establishment of nuclear security 
guidance and the provision for their application through, inter alia, informa-
tion exchange, coordinated research projects, education and training on an in-
ternational, regional and national basis, coordinated research projects, peer 
review and advisory services. One service in particular, the International Phys-
ical Protection Advisory Service (IPPAS) missions is designed to help States in 
assessing and strengthening the effectiveness of their physical protection re-
gimes. IPPAS missions, inter alia, carry out detailed reviews of the legal and 
regulatory basis for the physical protection of nuclear activities in the request-
ing State and its compliance with the obligations of the CPPNM and Amend-
ment. In addition, the International Nuclear Security Service (INSServ) mis-
sion serves as a unique mechanism to help identify a State’s broad nuclear 
security requirements and the measures needed to meet them. Further com-
prehensive information about the work of the IAEA Division of Nuclear Secu-
rity (NSNS) can be found on the website of the IAEA (www.iaea.org).

4. Internal Plan of Action regarding the Amendment

While the provision of ongoing legislative and technical assistance has 
helped adherence to and implementation of the Amendment, 60 it was recog-

 60  Out of the current 82 Contracting States to the Amendment, nearly three quarters, sixty, 
joined since 2009. In 2009, eleven CPPNM States Parties joined; in 2010, twelve CPPNM States 
Parties; in 2011, seven CPPNM States Parties; in 2012, nine CPPNM States Parties; in 2013, ten 
&3310�6WDWHV�3DUWLHV��DQG�¿QDOO\��LQ������DW�WKH�WLPH�RI�ZULWLQJ��HOHYHQ�&3310�6WDWHV�3DUWLHV�
joined the Amendment.
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nised that more targeted activities were needed. Firstly, in December 2010 a 
dedicated topical meeting on sharing national experiences on ratification and 
implementation of the Amendment, was held at IAEA Headquarters and at-
tended by fifty-five CPPNM States Parties. In late 2011, the IAEA Secretariat 
through the Office of Legal Affairs (OLA) and the Division of Nuclear Security 
(NSNS), decided to significantly enhance efforts to bring the CPPNM Amend-
ment into force by formalising joint efforts in the form of an internal Secre-
tariat Plan of Action on Facilitating Adherence to and Implementation of the 
Amendment (the Plan of Action). It defines a number of actions and presents 
a more systematic and targeted approach of the Secretariat towards CPPNM 
States Parties. To-date, key activities have included:

��Ad-hoc high-level dialogue: The focus is to encourage CPPNM States 
Parties to join the Amendment and if needed to request IAEA assistance.

��National and Regional Workshops (High Level): A number of work-
shops have been held with the aim of increasing awareness of the Amend-
ment, including, its technical and legal requirements. These events have pro-
vided a forum to exchange views and information in order to facilitate the 
adherence to and implementation of the Amendment. They have also pro-
vided an increased awareness of the relevant IAEA legislative assistance and 
technical activities available to States. These events were attended by policy 
officials and lawmakers, regulatory representatives, law enforcement and oth-
HU�FRPSHWHQW�DXWKRULWLHV�WKDW�SOD\�D�NH\�UROH�LQ�WKH�HVWDEOLVKPHQW�DQG�RU�LP-
plementation of the legal and technical requirements. 61

��Training on Legal Requirements and Technical Measures: Training on 
the legal requirements and technical measures that need to be addressed in 
connection with the Amendment and its effective implementation has been 
provided to States.

�� Country Specific Plans of Action: In parallel to the above activities, 
country specific plans of action have also been developed, upon request. These 
plans have identified a tailored set of actions for each requesting CPPNM State 
Party in order to assist in its adherence to and effective implementation of the 
Amendment. These plans are integrated into Integrated Nuclear Security Sup-
port Plans (INSSPs) which are bilateral integrated plans for nuclear security 
improvements and assistance covering all aspects of physical protection and 
nuclear security, between the IAEA and a Member State. 62

 61  During 2011-2013, the Agency organized a total of four regional workshops in Africa, 
Asia, Latin America and Europe and one workshop focusing on the French-speaking CPPNM 
States Parties in Africa to foster information exchange to facilitate States’ adherence to and imple-
mentation of the Amendment. Through these workshops, the Agency reached out to more than 
¿IW\�&3310�6WDWHV�3DUWLHV��,Q�������D�IXUWKHU�VXE�UHJLRQDO�ZRUNVKRS�ZDV�KHOG�LQ�LQ�0H[LFR�IRU�
CPPNM States Parties in Latin America and the Caribbean. Further events are planned for later 
this year and in 2015.

 62� �)RU�PRUH�LQIRUPDWLRQ�RQ�,16336�VHH�WKH�,$($�ZHEVLWH��KWWS���ZZZ�QV�LDHD�RUJ�VHFX-
ULW\�LQVVS�DVS��
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��Development of Promotional Guidance: Guidance has addressed, in 
particular, relevant provisions of the Amendment and the need for countries 
to establish and maintain an appropriate national nuclear security infrastruc-
ture. These materials were made available during various outreach activities. 
Other guidance is available on the website of the IAEA (www.iaea.org).

Further to the implementation of the Plan of Action, more than thirty 
States joined the Amendment. The Secretariat further strengthened its activ-
ities and identified additional actions in 2014. These new actions are focused 
on a number of priority countries. 63 The purpose of the enhanced action is 
to further accelerate the outreach to CPPNM States Parties. As part of these 
activities, a Seminar on the Promotion of the Entry into Force of the 2005 
Amendment to the CPPNM was held at the IAEA Headquarters, 12-13 June 
2014. The Seminar focused on a range of topics central and related to assisting 
CPPNM States Parties take the steps necessary to adhere to and implement 
the Amendment. During the opening session, significantly the representatives 
of altogether five CPPNM States Parties stated that they were in the final stage 
of adhering to the Amendment and the necessary instruments were to be de-
posited in due course with the Depositary. 64

On a final note, a new development being pursued is the convening in 
2015, for the first time, of a meeting of the points of contact referred to in 
paragraph 1 of Article 5 of the CPPNM. Meetings of representatives of States 
are foreseen in other international legal instruments such as the obligatory 
review meetings under the Convention on Nuclear Safety and the Joint Con-
vention on the Safety of Spent Fuel Management and on the Safety of Radio-
active Waste Management, as well as the biennial meetings of the Competent 
Authorities identified under the Convention on Early Notification of a Nucle-
ar Accident and the Convention on Assistance in Case of a Nuclear Accident or 
Radiological Emergency. There are also the meetings held pursuant to the le-
gally non-binding Code of Conduct on the Safety and Security of Radioactive 
Sources (and the supplementary Guidance on the Import and Export of Ra-
dioactive Sources) 65 and the legally non-binding Code of Conduct on the Safe-

 63  More particularly, those CPPNM States Parties that had made positive statements re-
garding their intention to join the Amendment (for example, at the last IAEA General Conference 
or at the 2013 International Conference on Nuclear Security: Enhancing Global Efforts (held at 
IAEA Headquarters, 1-5 July 2013), whether they already had or were working on developing 
the needed implementing legislation, whether they were already Party to (and implemented) the 
Nuclear Terrorism Convention and whether they had requested IAEA assistance, such as in the 
form of a national workshop on the Amendment.

 64  See IAEA Press Release, Securing Nuclear Materials - The Way Forward, IAEA Director 
General Encourages States to Improve Nuclear Security, 13 June 2014. To-date, four of these 
countries deposited the necessary instruments with the Depositary.

 65� �)RU�WKH�WH[W�RI�WKH�&RGH�RI�&RQGXFW�VHH�,$($�GRFXPHQW�,1)&,5&������)RU�WKH�WH[W�RI�WKH�
UHYLVHG������(GLWLRQ�RI�WKH�*XLGDQFH�VHH�,$($�GRFXPHQW�,$($�&2'(2&�,02�(;3������
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ty of Research Reactors. 66 These processes and mechanisms have been con-
sidered to be extremely successful as they, for example, provide opportunities 
for international cooperation and mechanisms for improving nuclear safety. 
It is hoped therefore that this new initiative will provide a further opportuni-
ty to enhance relevant cooperation between States and implementation of the 
CPPNM and in the future the Amendment.

part d. observations and challenges in Facilitating the 
entry into Force and implementation of the amendment

A number of observations and challenges associated with adhering to and 
implementing the Amendment have been identified. In the context of the 
aforementioned outreach activities of the IAEA, some CPPNM States Parties 
highlight delays in the legislative processes caused, for example, due to chang-
es in Government, as a reason for deferring adherence and implementation. 
Although many CPPNM States Parties support the Amendment in principle, a 
need to deal with other more pressing priorities, was highlighted. In addition, 
some cited a lack of coordination among key authorities and other persons 
and institutions having an interest in the nuclear field (i.e. stakeholders), dur-
ing the national legislative process. A challenge in some CPPNM States Par-
ties is the need to sensitize key stakeholders such as relevant ministries, on the 
main provisions of the Amendment. In this respect, articulating the benefits of 
joining the Amendment appears to be essential.

Significantly, in some CPPNM States Parties, particularly those without 
nuclear material and nuclear facilities, there needs to be a better understand-
ing of the potential relevance of the CPPNM Amendment. Further, since they 
are already party to the existing CPPNM and the Terrorist Bombings Conven-
WLRQ�DQG�RU�WKH�1XFOHDU�7HUURULVP�&RQYHQWLRQ��WKH\�FRQVLGHU�LW�XQQHFHVVDU\�
to join the CPPNM Amendment as they consider that the relevant offences are 
already criminalised and mechanisms already exist for legal assistance pur-
suant to those instruments. The lack of participation of a number of nuclear 
power countries was also highlighted as a disincentive to joining the Amend-
ment. Another challenge in some CPPNM States Parties is the deficiency in 
the legal and technical expertise and financial resources needed, particular-
ly, for the full and effective implementation of the Amendment, such as legis-
lative drafting. Coupled to this issue, is the perception regarding the number 
and complexity of the international legal instruments on nuclear security and 
how to bring them together at the national level.

Some of these observations and challenges need to be further explored. 
Clearly, some can only be tackled directly by the States themselves, such as 
the need to prioritize the treaty, to provide greater resources, to delineate re-

 66� �6HH�,$($�*HQHUDO�&RQIHUHQFH�UHVROXWLRQ�*&�����5(6����$����6HSWHPEHU�������ZKLFK�
welcomed the adoption of the Conduct of Conduct by the Board of Governors in March 2004. For 
WKH�WH[W�RI�WKH�&RGH�RI�&RQGXFW�VHH�,$($�GRFXPHQW�,$($�&2'(2&�55������
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sponsibilities and to enhance coordination between key stakeholders, such as 
through cooperation in the national threat assessment and the Design Basis 
Threat (DBT) definition. At the same time, it is also apparent that there is a 
continuing need for capacity building and assistance in many areas, such as 
through the provision of IAEA legislative and technical assistance.

1. Importance of the Amendment

Before considering these matters further, however, it is important to high-
light that the significance and importance of the Amendment continues to be 
highlighted in various forums. For example, at the 58th IAEA General Con-
ference held in September 2014, all IAEA Member States and CPPNM States 
Parties that have not yet done so were once again respectively encouraged 
and called upon to join the Amendment as soon as possible. Further, these 
CPPNM States Parties were also once again encouraged to act in accordance 
with the objectives and purposes of the Amendment until it enters into force 
�VHH� *&�����5(6�������� In addition, the UN General Assembly has “urged 
all States that have not yet done so to consider, as a matter of priority and 
LQ�DFFRUGDQFH�ZLWK�816&5�������������>���@��EHFRPLQJ�SDUWLHV�WR�WKH�>���@�WKH�
Amendment to the Convention on the Physical Protection of Nuclear Materi-
al, and call[ed] upon all States to enact, as appropriate, the domestic legisla-
WLRQ�QHFHVVDU\�WR�LPSOHPHQW�>LWV@�SURYLVLRQV�>���@´��5HVROXWLRQ�$�5(6�������
adopted by the UN General Assembly on 14 December 2012).

Further, it is recalled that in Paragraph 63 of the Final Document of the 
2010 Review Conference of the Parties to the Treaty on the Non-Prolifera-
tion of Nuclear Weapons (NPT), “The Conference encourage[d]s all States 
that ha[d] not yet done so to become party to the Convention on the Physical 
Protection of Nuclear Material and to ratify its amendment so that it may en-
WHU�LQWR�IRUFH�DW�DQ�HDUO\�GDWH�´��137�&21)����������9RO��,���,Q�DGGLWLRQ��WKH�
need for States to join the Amendment is also reflected in the Declaration ad-
opted by Ministers at the important International Conference on Nuclear Se-
curity: Enhancing Global Efforts, held at IAEA Headquarters, last July. 68 In 
that Declaration, the Ministers “Invite[d] States that have not yet done so to 
become party to and fully implement the Convention on the Physical Protec-
WLRQ�RI�1XFOHDU�0DWHULDO��&3310��DQG�LWV������$PHQGPHQW�>���@�´��VHH�SDUD-
graph 9 of the Declaration). Also, in the United Nations Global Counter-Ter-

���  Note that Article 18 of the Vienna Convention on the Law of Treaties states that: “[a] 
State is obliged to refrain from acts which would defeat the object and purpose of a treaty when: 
�D��LW�KDV�VLJQHG�WKH�WUHDW\�RU�KDV�H[FKDQJHG�LQVWUXPHQWV�FRQVWLWXWLQJ�WKH�WUHDW\�VXEMHFW�WR�UDWL¿-
cation, acceptance or approval, until it shall have made its intention clear not to become a party 
to the treaty; or (b) it has expressed its consent to be bound by the treaty, pending the entry into 
IRUFH�RI�WKH�WUHDW\�DQG�SURYLGHG�WKDW�VXFK�HQWU\�LQWR�IRUFH�LV�QRW�XQGXO\�GHOD\HG�´��$UWLFOH�����2EOL-
gation not to defeat the object and purpose of a treaty prior to its entry into force, United Nations, 
Treaty Series, Vol. 1155, No. 18232).

 68� �)RU�IXUWKHU�LQIRUPDWLRQ�VHH�*29�,1)��������*&�����,1)���
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URULVP�6WUDWHJ\��$�5(6����������DGRSWHG�E\�WKH�81�*HQHUDO�$VVHPEO\�RQ���
September 2006, UN Member States reaffirmed the importance of existing in-
ternational counter-terrorism instruments, which would include the CPPNM 
Amendment, by pledging to consider becoming parties to them without de-
lay and implementing them. In addition, positive statements can be found 
in the outcome documents of the three Nuclear Security Summits held since 
2010. 69�6LJQLILFDQWO\��SXUVXDQW�WR�816&5��������������DOO�6WDWHV�DUH�XUJHG�WR�
join the CPPNM Amendment and the other universal anti-terrorism instru-
ments, such as the CPPNM and the UN Nuclear Terrorism Convention.��� In 
light of the above, a reason why the CPPNM Amendment has not yet entered 
into force is not that States consider it as unimportant.

2. High Threshold Requirement for Entry into Force and Participation 
of States

Rather, the current high status of adherence by 150 States to the CPPNM, 
together with the aforementioned two-thirds majority requirement in para-
graph 2 of Article 20, results in a significant number needed for entry into 
force of its Amendment, which is currently 100 CPPNM States Parties. This 
number can be compared with only seventy-five CPPNM States Parties that 
were required for the Amendment’s entry into force at the time of its adop-
tion in July 2005, since there were then only 112 States Parties to the CPPNM.

This high threshold alone may be considered as a reason for the long-time 
that the entry into force of the CPPNM Amendment is taking. Yet, an Amend-
ed Convention with relatively few States Parties could be considered as inef-
fective or a weak link in the legal regime to fight against nuclear terrorism. 
Importantly, the Amended Convention is not just limited to criminalisation 
and mutual legal assistance but rather obliges CPPNM States Parties to estab-
lish, implement and maintain an appropriate physical protection regime ap-
plicable to nuclear material and facilities under their jurisdiction, as appropri-
ate. This key distinguishing feature from the other instruments should not be 
overlooked particularly since the Amended Convention is central to an effec-
tive and comprehensive physical protection regime.

As concerns the relative slow pace of adherence, it is true that sixty-eight 
CPPNM States Parties are still not yet Contracting States to the Amendment. 
Further, of the eighty-eight CPPNM States Parties that participated in the 

 69  The 2014 Nuclear Security Summit, The Hague, Netherlands; the 2012 Nuclear Security 
Summit, Seoul, South Korea; and the 2010 Nuclear Security Summit, Washington, USA.

���� �,Q�816&5�������������RI����6HSWHPEHU�������WKH�8QLWHG�1DWLRQV�6HFXULW\�&RXQFLO�GH-
cided that “acts, methods, and practices of terrorism are contrary to the purposes and principles 
RI�WKH�8QLWHG�1DWLRQV´��,Q�SDUDJUDSK���RI�WKDW�UHVROXWLRQ��WKH�6HFXULW\�&RXQFLO�GHFLGHG�WKDW� LQ�
order to counter these practices States must cooperate in criminal matters. In paragraph 3(d), 
the Security Council calls upon all States to “become parties as soon as possible to the relevant 
LQWHUQDWLRQDO�FRQYHQWLRQV�DQG�SURWRFROV�UHODWLQJ�WR�WHUURULVP�>���@´�
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Amendment Conference, thirty-three are still not Parties to the Amendment. 
Also, since its adoption, a number of countries have only become Party to the 
CPPNM and not to the Amendment. Further, a number of countries with op-
erating nuclear power plants (altogether sixteen) only joined the Amendment 
in the last five years and some in the past couple of years, whereas others have 
still not joined, although it is understood they intend to do so.

3. Implementing Legislative, Regulatory and Administrative 
Obligations

In considering why the Amendment has still not entered into force, con-
sideration also needs to be given to its substantive aspects, more particular-
ly, the legal, technical and administrative requirements that need to be ad-
dressed at the national level. This concerns not only the aforementioned lack 
of resources in some CPPNM States Parties but also a lack of understanding 
of what needs to be done to transpose the CPPNM Amendment into the na-
tional legislative and regulatory framework, to ensure effective implementa-
tion of the obligations.

Generally speaking, the Amendment gives rise to the need to implement at 
the national level, a number of legislative, regulatory and administrative ob-
ligations. In this context, in becoming a Party to a treaty, most States need to 
proceed with its implementation, which primarily will entail a legislative re-
sponse: usually through the adoption of new laws or the amendment of exist-
ing ones. All CPPNM States Parties should already have legislation in place to 
implement the CPPNM.��� Further, those CPPNM States Parties with nucle-
ar material and nuclear facilities will most likely already have an existing leg-
islative and regulatory framework, including, a regulatory body(ies) and sys-
tem of authorisation, inspection and enforcement. Further, it is also recalled 
that all UN Member States are obliged to take certain actions, with regard to 
physical protection measures (and border controls) pursuant to UNSCR 1540 
(2004).��� The implementation of these actions clearly facilitates the imple-
mentation of the Amendment.

���  Such CPPNM legislation should provide, for example, for the establishment of a point of 
contact. It should also establish a system of control for receiving and giving physical protection 
assurances for international transports. Further, it should criminalise offences such as the theft of 
nuclear material, for example, in a comprehensive nuclear law, special anti-terrorism law or penal 
code. Finally, it should also include provisions on international cooperation, for example, in the 
case of theft, robbery or any other unlawful taking of nuclear material or a credible threat thereof.

���  To inter alia, “adopt and enforce appropriate effective laws which prohibit any non-State 
actor to manufacture, acquire, possess, develop, transport, transfer or use nuclear [...] weapons 
DQG�WKHLU�PHDQV�RI�GHOLYHU\��LQ�SDUWLFXODU�IRU�WHUURULVW�SXUSRVHV��>���@´��SDUDJUDSK�����3XUVXDQW�WR�
paragraphs 3(b) and (c), these States are also obliged to “take and enforce effective measures to 
establish domestic controls to prevent the proliferation of nuclear [...] weapons and their means 
RI�GHOLYHU\��LQFOXGLQJ��E\�HVWDEOLVKLQJ�DSSURSULDWH�FRQWUROV�RYHU�UHODWHG�PDWHULDOV´�DQG�WR�WKLV�HQG�
shall “(b) Develop and maintain appropriate effective physical protection measures; (c) Develop 
and maintain appropriate effective border controls [...] to detect, deter, prevent and combat, in-
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a. Nuclear Security Legislation, the Legislative Process 
and Stakeholders

As noted in Volume II, IAEA Handbook on Nuclear Law, what should 
be clear is that as for the implementation of other international legal instru-
ments, translating the key elements into specific statutory language can quite 
often be a complex and difficult task, particularly for legislative drafters who 
may lack a detailed background in either nuclear technology or nuclear law. 
This is further complicated by the fact that there are many facets of nuclear se-
curity that some experts may not be familiar with. For example, criminal law 
matters (albeit that the CPPNM’s criminalisation provisions should have been 
implemented and that the Amendment just adds a few new offences and mod-
ifies some existing ones) or organizational responsibilities of various security 
agencies or other competent authorities such as customs and border protec-
tion agencies all of whom have a role in nuclear security broadly and in phys-
ical protection of nuclear material and nuclear facilities. Also, in developing 
the legislation, an important aspect is whether a country has nuclear material 
or nuclear facilities under its jurisdiction or whether it intends to develop such 
programmes in the future.

i. Nuclear Security Legislation in General

Further, as Volume II, IAEA Handbook on Nuclear Law identifies, a State 
in considering the legislation it may need to develop related to nuclear secu-
rity (and from a broader perspective than that of just physical protection), 
should address the following key basic elements:

��3URYLVLRQV�UHJDUGLQJ�DXWKRUL]DWLRQ��LQVSHFWLRQ��HQIRUFHPHQW�DQG�SHQDO-
ties (i.e. administrative, civil and criminal [but not those pursuant to the of-
fences in the relevant international legal instruments]) relevant to licensing of 
nuclear material and other radioactive material, associated facilities and as-
sociated activities, including, requirements in relation to physical protection 
systems and measures for nuclear material, including, during transport, and 
nuclear facilities;���

��3URYLVLRQV�RQ�WKH�VHFXULW\�RI�UDGLRDFWLYH�VRXUFHV����

FOXGLQJ��WKURXJK�LQWHUQDWLRQDO�FRRSHUDWLRQ�ZKHQ�QHFHVVDU\��LOOLFLW�WUDI¿FNLQJ�DQG�EURNHULQJ�VXFK�
LWHPV�>���@´��7KH�VSHFL¿F�GHWDLOV�RI�WKH�IRUHVHHQ�PHDVXUHV�DUH�QRW�HODERUDWHG�RQ�LQ�WKH�UHVROXWLRQ�
but it does addresses the risks related to the spread of nuclear material related to nuclear weap-
ons. With regard to implementation, it is noted that the Resolution established the 1540 Commit-
tee to interpret and implement it. The total number of national implementation reports provided 
E\�6WDWHV�LV�����RI�WKH�����81�0HPEHU�6WDWHV��/HWWHU�GDWHG����'HFHPEHU������IURP�WKH�&KDLU�RI�
the Security Council Committee established pursuant to UNSCR 1540 [2004] addressed to the 
3UHVLGHQW�RI�WKH�6HFXULW\�&RXQFLO�>6��������������'HFHPEHU�����@��

���  In particular, see Chapters 2, 3 and 14 of Volume II of the Handbook on Nuclear Law.
���  In particular, see Chapter 5, Volume II, Handbook on Nuclear Law which takes into ac-

count, inter alia, the 2003 Code of Conduct on the Safety and Security of Radioactive Sources.
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��3URYLVLRQV�RQ�QXFOHDU�VHFXULW\��SK\VLFDO�SURWHFWLRQ�DQG�LOOLFLW�WUDIILFNLQJ��
including, the regulation of physical protection, the responsibilities of the au-
thorized person other radioactive material and associated facilities, internation-
al cooperation and assistance, protection of confidential information etc;���

��3URYLVLRQV�RQ�HPHUJHQF\�SUHSDUHGQHVV�DQG�UHVSRQVH�UHOHYDQW�WR�D�QX-
clear or other radiological emergency that may be initiated by a nuclear secu-
rity event;���

��3URYLVLRQV�RI�WKH�UHOHYDQW�FULPLQDO�RU�SHQDO�FRGH�HVWDEOLVKLQJ�FULPLQDO�
offences for violations of applicable laws and regulations, with stringent pen-
alties, particularly for malicious acts;���

��3URYLVLRQV�RI�UHOHYDQW�ODZV�HVWDEOLVKLQJ�D�IUDPHZRUN�RI�VDQFWLRQV�IRU�YLR-
lations of licensing provisions (i.e. not criminal offences) for unauthorised ac-
tivities such as loss of material or other breaches of licensing laws related to 
physical protection of nuclear material or nuclear facilities;���

��,PSRUW�DQG�H[SRUW�SURYLVLRQV����
��3URYLVLRQV�UHTXLULQJ�WKH�HVWDEOLVKPHQW�RI�DSSURSULDWH�PHDVXUHV�IRU�WKH�

prevention and detection of, and response to, incidents of theft or other un-
authorized acquisition of or illicit trafficking in nuclear and other radioactive 
material or sabotage of associated facilities; 80 and

��3URYLVLRQV�HVWDEOLVKLQJ�QDWLRQDO�DUUDQJHPHQWV�QHFHVVDU\�WR�LPSOHPHQW�LQ-
ternational cooperation, such as in protecting nuclear and other radioactive ma-
terial and associated facilities, recovering stolen or lost material, in dealing with 
sabotage or the threat thereof and providing for mutual legal assistance. 81

���  In particular, Chapter 14, Volume II, Handbook on Nuclear Law which takes into ac-
count, inter alia, the CPPNM and the Amendment thereto.

���� �,Q�SDUWLFXODU��VHH�&KDSWHU����9ROXPH�,,��+DQGERRN�RQ�1XFOHDU�/DZ�ZKLFK�WDNHV�LQWR�DF-
count, inter alia, the practical arrangements and mechanism established under the 1986 Conven-
WLRQ�RQ�(DUO\�1RWL¿FDWLRQ�RI�D�1XFOHDU�$FFLGHQW�DQG�WKH������&RQYHQWLRQ�RQ�$VVLVWDQFH�LQ�WKH�
Case of a Nuclear Accident or Radiological Emergency.

���  In particular, see Chapter 14, Volume II, Handbook on Nuclear Law which covers the 
offences set forth in the CPPNM and the Amendment thereto, and in the Terrorist Bombings 
Convention and the Nuclear Terrorism Convention. The model provisions in Chapter 14 were 
SUHSDUHG� MRLQWO\�ZLWK� WKH� 7HUURULVP�3UHYHQWLRQ�%UDQFK� RI� WKH�81�2I¿FH� RI�'UXJV� DQG�&ULPH�
(UNODC). Since the publication of Volume II of the Handbook, the IMO 2005 Protocol to the 
1988 SUA Convention and the IMO 2005 Protocol to the 1988 Fixed Platforms Protocol entered 
LQWR�IRUFH��$OVR��WKH�,&$2������%HLMLQJ�&RQYHQWLRQ�ZDV�DGRSWHG��$V�LGHQWL¿HG��WKHVH�LQVWUXPHQWV�
also contain provisions providing for the criminalisation of a number of relevant acts, such as 
XVLQJ�DJDLQVW�RU�RQ�D�VKLS��¿[HG�SODWIRUP�RU�DLUFUDIW�RU�GLVFKDUJLQJ�IURP�D�VKLS��¿[HG�SODWIRUP�RU�
aircraft, a nuclear weapon.

���  For example see Chapter 3, Volume II, Handbook on Nuclear Law.
���  In particular, see Chapters 5 and 13, Volume II, Handbook on Nuclear Law which take 

into account, inter alia, the 2004 Guidance on the Import and Export of Radioactive Sources and 
UNSCR 1540 (2004).

 80  In particular, see Chapter 14, Volume II of the Handbook which takes into account, inter 
alia, the CPPNM and the Amendment thereto.

 81� �,Q�SDUWLFXODU��VHH�&KDSWHUV������DQG�����9ROXPH�,,��+DQGERRN�RQ�1XFOHDU�/DZ�ZKLFK�WDNH�
into account, inter alia, the CPPNM and the 2005 Amendment thereto. In addition, nuclear se-
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In addition, as Volume II, IAEA Handbook on Nuclear Law points-out, the 
threshold issue arising from any initiative to draft national nuclear legislation, 
is the basic structure and level of detail to be adopted. A fundamental issue, is 
whether a State decides to adopt its nuclear legislation as a single, unified or 
comprehensive law or to adopt separate laws for different subjects. This ap-
proach is really relevant as it pertains to licensing activities - since there are 
many aspects of nuclear security that will not be found in a single comprehen-
sive nuclear law. For example, laws related to national security and intelligence 
functions or those related to trustworthiness assessment; laws related to infor-
mation security; border controls; customs and prohibited goods or substances 
HWF��7KHUH�LV�QR�VLQJOH�IRUPXOD�EXW�EDVHG�RQ�WKH�DIRUHPHQWLRQHG�³�6´�FRQFHSW�
(discussed in Part C.2.i of this Paper), a comprehensive approach has distinct 
advantages for any State that has decided to utilize nuclear or other radioactive 
material and related technology. The major benefit of such a comprehensive ap-
proach is to help legislative drafters avoid gaps, overlaps and inconsistencies in 
the national legislation as well as unduly complex or poorly drafted and coordi-
nated laws that can create problems of interpretation or application.

In the IAEA’s experience of providing legislative assistance to its Member 
States, which is available to all of them upon request, many countries choose 
not to just enact a single law, say on nuclear security generally or even physi-
cal protection of nuclear material and nuclear facilities but have rather sought 
to prepare a comprehensive nuclear law addressing all areas, which in addi-
tion to nuclear security, includes, nuclear safety, safeguards and civil liability 
IRU�QXFOHDU�GDPDJH��7KH\�KDYH�DOVR�DPHQGHG�DQG�RU�HQDFWHG�UHOHYDQW�ODZV�LQ�
the other areas mentioned above i.e. related to information security etc.

ii. The Legislative Process and Stakeholders

As reflected in the aforementioned IAEA Handbooks on Nuclear Law, 
generally speaking the legislative process for nuclear legislation includes the 
need for an initial assessment of the existing national nuclear programmes 
and plans (if any), as well as an assessment of existing relevant laws and the 
regulatory framework. There is a need to ascertain what changes to the exist-
ing framework may be required due to becoming party to an international le-
gal instrument like the Amendment. Finally, there is a need for further legisla-
tive consideration following the first review of the initial draft law (which may 
include a legislative review by the IAEA if requested) and the on-going need 
for legislative oversight following adoption.

FXULW\�OHJLVODWLRQ�ZRXOG�DOVR�QHHG�WR�UHÀHFW�RWKHU�EDVLF�HOHPHQWV��VXFK�DV��LQLWLDO�SURYLVLRQV�RI�WKH�
/DZ�L�H��WLWOH��SUHDPEOH��REMHFWLYHV��VFRSH��GH¿QLWLRQV�XVHG�LQ�WKH�/DZ��VHH�LQ�SDUWLFXODU�&KDSWHU�
1, Volume II, Handbook on Nuclear Law); provisions on the establishment of the regulatory body 
�VHH�LQ�SDUWLFXODU�&KDSWHU����9ROXPH�,,��+DQGERRN�RQ�1XFOHDU�/DZ���DQG�PLVFHOODQHRXV�DQG��¿QDO�
and transitional provisions of the Law i.e. entry into force, succession and repeal of the Law (see 
in particular, see Chapter 15, Volume II, Handbook on Nuclear Law).
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An important step in the development of nuclear legislation is to obtain 
a clear perspective on how a new or revised regulatory law (and other afore-
mentioned relevant legislation) could affect stakeholders. This stakeholder in-
put can, for example, be sought in making the aforementioned assessments of 
programmes and laws. More than for the legislative process for nuclear safe-
ty legislation, the legislative process for legislation implementing the Amend-
ment (and nuclear security legislation in general) can entail a wider range of 
stakeholders. This stems not only from the need to address core regulatory 
matters such as the establishment of the national nuclear regulatory body and 
the licensing process but also to implement the criminalisation obligations 
and the specific physical protection requirements pertaining to nuclear ma-
terial and nuclear facilities such as threat assessment and development of a 
design basis threat (DBT). These stakeholders range from relevant national 
ministries such as the Ministry of Foreign Affairs, the Ministry of Justice, the 
Ministry of Defence etc. and other bodies such as the customs authority, bor-
der protection authorities, emergency preparedness and response organisa-
tions, the police and law enforcement and intelligence agencies etc. It also 
includes the regulated industry, the media and the public (individuals, com-
munity groups and interest groups). Bringing all these and other stakeholders 
together can be a challenge but early stakeholder engagement can be essential 
to the success of the legislation.

b. Relevance of the Amendment: Countries with no Nuclear 
Material and Nuclear Facilities

A question asked during the aforementioned IAEA outreach activities is 
“Why is the Amendment relevant to a country without nuclear material or nu-
FOHDU�IDFLOLWLHV�LQ�LWV�MXULVGLFWLRQ"´�6LQFH�VRPH�FRXQWULHV�DUH�DOUHDG\�SDUW\�WR�
the existing CPPNM and the Nuclear Terrorism Convention and have already 
criminalised acts, they do not see the need to join the Amendment.

Clearly central to answering the question is the list of identified benefits 
of adhering to the Amendment set-out in Part E of this paper. However, the 
question also needs to be carefully considered in respect of the Amendment’s 
new and extended obligations. Using the following hypothetical situation, it 
is possible to highlight the applicability of the Amendment to all countries. 
The situation concerns the sabotage of nuclear material by a group of individ-
uals (non-State actors) which was being transported through the territory of 
a State Party to the Amended Convention (the affected State). 82 The act has 

 82  It is recalled that the Amendment does not changes the existing CPPNM provisions re-
garding international nuclear transport. In this respect, Article 4.3 may be applicable to the af-
fected transit State Party and provides that “[a] State Party shall not allow the transit of its terri-
tory by land or internal waterways or through its airports or seaports of nuclear material between 
States that are not parties to this Convention unless the State Party has received assurances as far 
as practicable that this nuclear material will be protected during international nuclear transport 
DW�WKH�OHYHOV�GHVFULEHG�LQ�$QQH[�,�´�
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caused death, serious bodily injury and substantial damage to property and 
environment. The affected State now needs assistance in dealing with its con-
sequences, in particular, due to radiation and release of radioactive substanc-
es. The affected State has apprehended a number of alleged offenders, includ-
ing, a number of its own nationals and those of other States Parties. A number 
of those that contributed to or participated in the commission of the offence, 
LQFOXGLQJ��QDWLRQDOV�RI�WKH�DIIHFWHG�6WDWH�DQG�WKH�DOOHJHG�³PDVWHUPLQG´�RI�WKH�
DFW� �L�H�� WKH�SHUVRQ�ZKR�GLUHFWHG�RUJDQLVHG� WKH� FRPPLVVLRQ�RI� WKH�RIIHQFH��
have also been detained in another State Party. In considering this situation, 
the following can be highlighted:

��,Q�GHDOLQJ�ZLWK�WKH�HYHQW��WKH�$PHQGHG�&RQYHQWLRQ�SURYLGHV�D�EDVLV�IRU�
international cooperation, in particular, for informing other States of a credi-
ble threat of sabotage of nuclear material and for seeking assistance in dealing 
with the radiological consequences (new Article 5.3[d]). 83

�� ,PSRUWDQWO\�� WKH�$PHQGHG�&RQYHQWLRQ�SURYLGHV� D�EDVLV� IRU� WKH� DFW� WR�
have already been criminalised in the national law of the affected State, with 
appropriate penalties. As concerns criminalisation, the Amendment does not 
introduce a specific new provision except in relation to nuclear facilities where 
WKH�DFW�VSHFLILHG�LQ�QHZ�SDUDJUDSK���H��RI�$UWLFOH���DQ�DFW�GLUHFWHG�DJDLQVW�D�QX-
clear facility, or an act interfering with its operation etc, may be understood 
DV�DQ�DFW�RI�³VDERWDJH´��5DWKHU��LQ�WKLV�VFHQDULR�WKH�DOOHJHG�RIIHQFH�PD\�EH�XQ-
GHUVWRRG�DV�DOUHDG\�EHLQJ�FRYHUHG�E\�SDUDJUDSK���D��RI�$UWLFOH����DV�DQ�DFW�RI�
dispersal of nuclear material and which caused death, serious bodily injury 
and substantial damage to property and the environment. Substantial dam-
age to the environment is now also covered pursuant to the Amendment (Ar-
WLFOH����>D@�� 84

 83  However, we should not forget that there exists an international emergency and response 
system established by the IAEA on the basis of the legal framework provided by the Convention 
RQ�(DUO\�1RWL¿FDWLRQ�RI�D�1XFOHDU�$FFLGHQW�DQG�WKH�&RQYHQWLRQ�RQ�$VVLVWDQFH�LQ�WKH�&DVH�RI�D�
Nuclear Accident or Radiological Emergency. Moreover, the Conventions are supplemented by 
relevant IAEA safety standards (in particular, the safety requirements on Preparedness and Re-
sponse for a Nuclear or Radiological Emergency (Safety Standards Series No. GS-R-2 [2002]), as 
well as a number of mechanisms and practical arrangements established by the IAEA Secretariat, 
the Policy-Making Organs of the Agency, and the Meetings of the Competent Authorities identi-
¿HG�XQGHU�WKH�&RQYHQWLRQV��)RU�H[DPSOH��WKHUH�LV�WKH�2SHUDWLRQV�0DQXDO�IRU�,QFLGHQW�DQG�(PHU-
JHQF\�&RPPXQLFDWLRQ�������(35�,(&RPP�������ZKLFK�GH¿QHV�PHFKDQLVPV�DQG�FKDQQHOV�IRU�
communication among the Secretariat, States and relevant international organizations. There is 
also the Response and Assistance Network 2013 (EPR-RANET 2013) which provides mechanisms 
for international assistance, as well as the Joint Radiation Emergency Management Plan of the 
International Organizations (EPR-JPLAN 2013) which, inter alia, describes the practical arrange-
ments of the organizations involved in a response. There is also the Response Plan for Incidents 
and Emergencies (EPR-REPLIE), which provides the high-level basis for the Secretariat’s own 
emergency preparedness and response to a radiation-related event. Finally, there are relevant bi-
lateral and regional agreements on emergency preparedness and response between neighbouring 
States.

 84  New paragraph (e) of Article 1 provides that “‘sabotage’ means any deliberate act directed 
against a nuclear facility or nuclear material in use, storage or transport which could directly or 
indirectly endanger the health and safety of personnel, the public or the environment by exposure 
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��7KH�DIIHFWHG�6WDWH¶V�PDQGDWRU\�MXULVGLFWLRQ�RYHU�WKH�RIIHQFH�DULVHV�IURP�
its commission in its territory (Article 8.1[a]).

��$V�FRQFHUQV�WKRVH�WKDW�FRQWULEXWHG�WR��SDUWLFLSDWHG�LQ�RU�RUJDQLVHG�RU�GL-
rected the commission of the offence, the Amendment includes new provi-
sions regarding acts of persons that organise or direct the commission of an 
RIIHQFH��QHZ�$UWLFOH����>M@��DQG�DFWV�ZKLFK�FRQWULEXWH�WR�WKH�FRPPLVVLRQ�RI�WKH�
VDERWDJH��QHZ�$UWLFOH����>N@���7KHVH�DUH�LQ�DGGLWLRQ�WR�WKH�H[LVWLQJ�&3310�RI-
fence regarding an act which constitutes participation in the offence (now Ar-
WLFOH�����L@��

��-XULVGLFWLRQ�WKHUHIRUH�DULVHV�LQ�UHVSHFW�RI�WKRVH�WKDW�FRQWULEXWHG�WR��SDU-
ticipated in or organised or directed the commission of the offence which are 
nationals of the affected State located in the other State Party (Article 8.1[b]).

��)XUWKHU��WKH�DIIHFWHG�6WDWH�KDV�D�EDVLV�WR�VHHN�WKH�H[WUDGLWLRQ�RI�WKRVH�DO-
leged offenders mentioned above. This is because the offence is deemed to 
be extraditable in any existing treaty between it and another State Party. Al-
so, to the extent that an extradition treaty is required, the Amended Conven-
tion can be relied upon between the States Parties but if no extradition treaty 
is required, then the offence shall be treated as extraditable between the States 
Parties (Article 11).

��$V�IDU�DV�WKH�DIIHFWHG�6WDWH�LV�FRQFHUQHG��LW�NQRZV�WKDW�WKH�6WDWH�3DUW\�GH-
taining its nationals is obligated to either extradite or submit the case for pros-
ecution without exception whatsoever and undue delay i.e. the aut dedere aut 
judicare principle (Article 10). This is also applicable to the affected State with 
regard to the alleged offenders, which means that these States are not a safe 
haven for the alleged offenders.

��)XUWKHU��LW�NQRZV�WKDW�WKH�PHDVXUHV�WDNHQ�E\�WKH�6WDWH�3DUW\�GHWDLQLQJ�
the alleged offenders are required to be notified to it without delay. (Article 9) 
This also applies in respect of the accused detained by the affected State.

��7KH�DIIHFWHG�6WDWH�DOVR�NQRZV�WKDW�ZKHUH�SURFHHGLQJV�DUH�EHLQJ�FDUULHG�
out against the alleged offenders mentioned above in another State Party, they 
are guaranteed fair treatment at all stages of the proceedings. (Article 12) This 
also applies in respect of the accused detained by the affected State.

��,Q�VHHNLQJ�WR�SURVHFXWH�WKH�GHWDLQHHV�DQG�WKXV�JLYLQJ�HIIHFW�WR�WKH�aut de-
dere aut judicare principle, the law enforcement agency of the affected State 
may need the provision of information, evidence and testimony of persons ob-
tained from the agencies of other State Parties. It may also need these other 
States Parties, for example, to execute searches and seizures. It can therefore 
rely on these other States Parties being obligated to afford it the greatest mea-
sure of assistance in connection with criminal proceedings brought in respect 
of the alleged offences. (Article 13) This also applies in respect of the alleged 
offenders mentioned above detained by the affected State.

WR�UDGLDWLRQ�RU�UHOHDVH�RI�UDGLRDFWLYH�VXEVWDQFHV�´�7KLV�GH¿QLWLRQ�LV�XVHG�LQ�UHODWLRQ�WR�WKH�LQWHU-
national cooperation foreseen in Article 5.
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Further to this example, the Amended CPPNM strengthens the establish-
ment of jurisdictional grounds, the obligation to extradite or to prosecute and 
international cooperation mechanisms as concerns mutual legal assistance, 
whether a State is a nuclear State or not. In the absence of criminalisation pro-
visions, there is the possibility that if the alleged offenders are not brought to 
justice then the relevant States are considered safe havens.

c. New “core” Undertaking Regarding the Physical Protection 
Regime

The Amendment does not establish specific physical protection require-
ments for nuclear material and nuclear facilities. Rather, specific require-
ments are left to the discretion of States, many of which currently use (or are 
VHHNLQJ�WR�GR�VR��WKH�ODWHVW�UHYLVLRQ��,1)&,5&�����5HYLVLRQ����DV�WKH�EDVH-
line. 85 A CPPNM State Party when considering whether to join to and imple-
ment the Amendment should seek to have a clear understanding of the extent 
WR�ZKLFK�WKH\�QHHG�WR�IXOILO�WKH�QHZ�³FRUH´�XQGHUWDNLQJ�WR�³HVWDEOLVK��LPSOH-
ment and maintain a physical protection regime applicable to nuclear materi-
DO�DQG�IDFLOLWLHV�XQGHU�LWV�MXULVGLFWLRQ�´��VHH�$UWLFOHV������������DQG��$����RI�WKH�
Amendment). In this regard, they need to consider the general requirements 
regarding physical protection and principles i.e. the aforementioned twelve 
Fundamental Principles.

&RQVLVWHQW�ZLWK�WKH�&3310�$PHQGPHQW�DQG�,1)&,5&������D�6WDWH�QHHGV�
to have an understanding of, inter alia, the required legislative and regulato-
ry framework, the authority responsible for its implementation and the oth-
er required administrative measures that need to be taken, as foreseen in new 
Art.2A.2(a)-(c) of the CPPNM Amendment. 86 In this respect, all the provi-
VLRQV�RI�WKH�$PHQGHG�&RQYHQWLRQ�UHJDUGLQJ�WKH�³FRUH´�XQGHUWDNLQJ�DUH�HTXDO-
ly applicable to all States Parties. A CPPNM State Party with no nuclear ma-
terial and no nuclear facilities (and not planning to have such a programme) 
which is considering whether to join to and implement the CPPNM Amend-
ment, should have a clearer understanding of the extent to which it fulfils the 
QHZ�³FRUH´�XQGHUWDNLQJ��6XFK�D�6WDWH�FOHDUO\�DOVR�QHHGV�WR�FRQVLGHU�WKH�IXOILO-
ment of provisions in the Amendment providing for criminalization and in-
ternational cooperation such as mutual legal assistance. Additionally, albe-
it distinct from the Amendment and in light of the aforementioned UNSCR 
1540 (2004), such a State may also wish to give due consideration to the need 
to establish appropriate effective border controls to detect, deter, prevent and 

 85  IAEA Nuclear Security Series No. 13, Nuclear Security Recommendations on Physical 
3URWHFWLRQ�RI�1XFOHDU�0DWHULDO�DQG�1XFOHDU�)DFLOLWLHV��,1)&,5&�����5HYLVLRQ����

 86  In this regard, in ratifying the Amendment on 22 January 2013, it should be noted that 
Belgium declared “[...] that it interprets the fundamental principles [...] contained in paragraph 
3 of Article 2A as guidelines which the State Party must apply in implementing the obligations 
of paragraphs 1 and 2 of Article 2A. Consequently, the Belgian Government considers that the 
IXQGDPHQWDO�SULQFLSOHV�>���@�GR�QRW��LQ�WKHPVHOYHV��FRQVWLWXWH�OHJDO�REOLJDWLRQV�´�
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combat illicit trafficking and brokering in nuclear material (and other items). 
It may also want to consider that becoming Party to the Amendment is an 
opportunity to reassess and strengthen its current legislative and regulatory 
framework for nuclear security generally.

d. Criminalisation

The requirement for criminalisation in the Amendment should already be fa-
miliar to all CPPNM States Parties which have already implemented the CPPNM’s 
criminalisation provisions. As mentioned, the Amendment just adds a few new 
offences and modifies some existing ones raises. Nonetheless, there are still some 
basic issues for legislative drafters such as the need to ensure a synergy between 
a State’s criminal and penal legislation and its nuclear laws. In implementing the 
new and extended offences of the Amendment, some CPPNM States Parties have 
needed to draft completely new legislation, whereas for others, only some adjust-
ments to existing legislation were needed. In these cases, although the specified 
acts in the Amendment are perhaps not as precisely spelt-out, they are already do-
mestic offences and thus illegal in the jurisdictions. In this context, while unifor-
mity in the domestic legislation with the terminology of the acts specified in the 
Amendment is looked for, drafting precisely to the letter may not per se be re-
quired. Rather, for the purpose of international cooperation on criminal matters, 
what is important is that the scope of acts covered by the Amendment are crim-
inalized i.e. the constitutive elements of the offence are criminalized, even if the 
domestic offences are, for example, broader by imposing more onerous require-
ments. Yet, such consistency may well help to avoid any potential problems with 
the dual criminality requirement of international cooperation, thereby facilitating 
such cooperation and extradition requests.���

4. Multiple Nuclear Security Treaties: Package Approach and Some 
Implementation Issues

CPPNM States Parties when considering joining the Amendment need to 
understand the relevance of the other relevant instruments comprising the 

���� �,Q�DGGLWLRQ�WR�WKH�OHJLVODWLYH�DFW�RI�FULPLQDOLVLQJ�WKH�VSHFL¿HG�DFWV��LQFOXGLQJ��WKH�SHQDOLVD-
tion thereof, criminalisation usually includes addressing all measures to ensure effective criminal-
ization, ensuring the application provisions of criminal procedure and legislative and administrative 
measures for improving international cooperation with regard to mutual legal assistance, extradi-
tion and other forms of cooperation. However, as mentioned the Amendment does not change the 
&3310¶V�SURYLVLRQV�RQ�MXULVGLFWLRQ��$UWLFOH�����GHWHQWLRQ��$UWLFOH�����SURVHFXWLRQ��H[WUDGLWLRQ��$U-
ticles 11 and 12), fair treatment (Article 12) and mutual legal assistance (Article 13). Nevertheless 
there may well be a need to ensure that these aspects apply with respect to the new and extended 
offences, for example, so that procedural issues like extradition with respect to the new offence of 
sabotage are covered by the code of penal procedure. As with respect to the form of legislation men-
tioned above, these are matters to be determined by national policy and legal practice. Nevertheless, 
harmonization of national laws and related procedures in these areas can help prevent or resolve 
GLI¿FXOW�LVVXHV�VXFK�DV�GRXEOH�MHRSDUG\�DQG�SXQLVKPHQW�DQG�H[WUDGLWLRQ�RI�DOOHJHG�RIIHQGHUV�
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universal legal framework against terrorism, such as the Nuclear Terrorism 
Convention and the Terrorist Bombings Convention. Given the multiplicity of 
international legal instruments in the criminal area, one may therefore won-
der what exactly the Amendment brings to the table. In fact, at first it may ap-
pear that there are a number of duplications and overlaps and inconsistencies 
between these instruments as concerns the criminalisation provisions. It is 
this criminalisation requirement which gives rise to an overlap of the respec-
tive scopes of application, since this requirement generally concerns related 
or identical offences. Yet this overlap does not prevent the instruments coex-
isting at the international level and nor does it hinder their implementation 
at the domestic level. Further, no such overlap exists as concerns the physical 
protection provisions.

Some CPPNM States Parties have opted to implement the instruments in 
such a way as to meet the obligations of certain treaties simultaneously and in 
a coordinated fashion. They have therefore become Parties to them, including, 
WKH�$PHQGPHQW��VLPXOWDQHRXVO\�L�H��D�VR�FDOOHG�³SDFNDJH�DSSURDFK´� 88 Rath-
er than considering these instruments as creating unnecessary duplicative of-
fences, they consider them complementary. The package approach does, how-
ever, give rise to the need for care at the implementation stage, 89 for example, 
as concerns distinguishing between the type of penalties to be imposed for 
particular offences. 90

 88  Examples of States (with nuclear power plants) that joined the Amendment and the 
Nuclear Terrorism Convention (NTC) simultaneously on the same date are the Republic of Ko-
rea (on 29.05.2014) and Switzerland (on 15.10.2008). Other States (with nuclear power plants) 
that joined both instruments closely together are Canada (Amendment [03.12.2013] & NTC 
>����������@��DQG�5RPDQLD��$PHQGPHQW�>����������@�	�17&�>����������@���2WKHU�QRQ�QXFOHDU�
power States that joined that joined both instruments closely together are Antigua and Barbu-
GD��$PHQGPHQW�>����������@�	�17&�>����������@���$XVWULD��$PHQGPHQW�>����������@�	�17&�
[14.09.2006]); Djibouti (Amendment [22.04.2014] & NTC [25.04.2014]); and Jamaica (Amend-
PHQW�>����������@�	�17&�>����������@��

 89  Taking the CPPNM Amendment and the Nuclear Terrorism Convention as example, 
these instruments can from a somewhat narrow perspective both considered as concerning the 
combating and criminalization of offences relating to nuclear material and nuclear facilities. Yet 
there are, as one would expect, substantive and fundamental differences between them. For ex-
ample, the Amendment, unlike the Nuclear Terrorism Convention, aims at maintaining world-
wide effective physical protection and cooperation amongst States Parties to these ends. Howev-
HU��DV�FRQFHUQV�WKH�FULPLQDOLVDWLRQ�SURYLVLRQV��WKH�$PHQGPHQW�DGGUHVVHV�³QXFOHDU�PDWHULDO´�DQG�
³QXFOHDU�IDFLOLWLHV´�XVHG�IRU�SHDFHIXO�SXUSRVHV�RQO\��ZKHUHDV�WKH�1XFOHDU�7HUURULVP�&RQYHQWLRQ�
FRYHUV�³UDGLRDFWLYH�PDWHULDO´� LQ�JHQHUDO�ZKLFK�ZRXOG� LQFOXGH�� IRU�H[DPSOH��UDGLRDFWLYH�VRXUFHV�
DQG�QXFOHDU�PDWHULDO��,W�DOVR�DGGUHVVHG�³GHYLFHV´�PHDQLQJ�DQ\�QXFOHDU�H[SORVLYH�GHYLFH�DQG�UD-
dioactive material dispersal or radiation-emitting device (this can include dirty bombs).

 90  In this context, regard should be had to the requirement in the Nuclear Terrorism Con-
YHQWLRQ�IRU�D�³VSHFL¿F´�LQWHQW�� LQ�DGGLWLRQ�WR�D�JHQHUDO�ZURQJIXO� LQWHQW��WR�FDXVH�GHDWK��VHULRXV�
bodily injury, damage with respect to, for example, the unlawful possession or use of nuclear 
PDWHULDO��VHH�$UWLFOH����>D@�DQG�>E@���1R�VXFK�³VSHFL¿F´�LQWHQWLRQ�LV�UHTXLUHG�LQ�WKH�&3310�DQG�
the Amendment which instead requires that the act of unlawful possession or use must only either 
³FDXVHV�RU�LV�OLNHO\�WR�FDXVH´�VXFK�GHDWK��LQMXU\�RU�GDPDJH�HWF��VHH�$UWLFOH�����>D@���6WDWHV�3DUWLHV�
to both instruments will therefore need to adopt these provisions into national legislation for full 
consistency with their overall treaty obligations. As concerns the use of nuclear material, the Nu-
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3DUW�(��3RWHQWLDO�%HQH¿WV�RI�WKH�$PHQGPHQW
In October 2012, the IAEA Secretariat through the Office of Legal Affairs 

(OLA) and the Division of Nuclear Security (NSNS) consulted the IAEA Advi-
sory Group on Nuclear Security (AdSec) during its twenty-third meeting in or-
der to obtain its advice in helping to identify the key benefits of adhering to the 
Amendment, with the aim of accelerating the ratification process. 91 After exten-
sive discussions among AdSec members, a number of points were identified as 
the key elements along with their perceived benefits. AdSec considered that the 
identified benefits could be used when IAEA Member States that have not yet 
adhered to the Amendment interact with OLA. These key messages were further 
expanded by OLA during the Regional Workshop on Facilitating Adherence to 
and Implementation of the 2005 Amendment to the Convention on the Physi-
cal Protection of Nuclear Material, held from 1 to 3 April 2013, in Beijing, China.

1. The Amendment strengthens national, regional and global nuclear 
security

AdSec’s Key Message is that “[t]he Amendment to the CPPNM upgrades 
the nuclear security of you and your neighbours.”

In this context, AdSec considers that “the 2005 Amendment sets out the 
fundamental principles for nuclear security and provides the basis for cur-
UHQW�QXFOHDU�VHFXULW\�JXLGHOLQHV�H�J�� ,1)&,5&�����5HYLVLRQ���DQG�SURYLGHV�
WKH�JOREDOO\�DFFHSWHG�JXLGDQFH�IRU�QXFOHDU�VHFXULW\�´

Further, the Amendment enhances the national security of a State by pro-
viding a strengthened international framework for combating nuclear ter-
rorism and securing nuclear material that greatly reduces the likelihood of 
malicious acts. It is a basis for international and regional cooperation and as-
sistance such as in the case of sabotage of nuclear material and nuclear facili-
ties and the theft, robbery or any other unlawful taking of nuclear material or 
credible threat thereof. Further, the Amendment stimulates international and 
regional cooperation among States Parties, the IAEA and other relevant in-
tergovernmental organisations, for example, by providing a basis for obtain-
ing guidance on the design, maintenance and improvement of a national sys-
tem of physical protection of nuclear material used for peaceful purposes in 
domestic use, storage and transport and of nuclear facilities used for peaceful 

FOHDU�7HUURULVP�&RQYHQWLRQ�DOVR�SURYLGHV�D�VSHFL¿F�³LQWHQW�WR�FRPSHO�D�QDWXUDO�RU�OHJDO�SHUVRQ��DQ�
LQWHUQDWLRQDO�RUJDQL]DWLRQ�RU�D�6WDWH�WR�GR�RU�UHIUDLQ�IURP�GRLQJ�DQ�DFW�´�$UWLFOH����>LLL@���7KLV�W\SH�
RI�LQWHQW�PD\�EH�FRQVLGHUHG�DV�GLVWLQJXLVKLQJ�³WHUURULVW´�W\SH�RIIHQFHV�IURP�RWKHUV��$�UHTXLUHPHQW�
IRU�D�VSHFL¿F�LQWHQW�FDQ�DOVR�EH�IRXQG�LQ�WKH�7HUURULVW�%RPELQJV�&RQYHQWLRQ��7KH�UHOHYDQW�68$�
LQVWUXPHQWV�RI�,02�DQG�,&$2�GR�QRW�UHTXLUH�VXFK�D�VSHFL¿F�LQWHQW�

 91  The IAEA Advisory Group on Nuclear Security (AdSec) was established by the IAEA 
Director General in January 2002 to advise him “on the Agency’s activities related to preventing, 
detecting and responding to terrorist or other malicious acts involving nuclear and other radioac-
WLYH�PDWHULDOV�DQG�QXFOHDU�IDFLOLWLHV´�
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purposes. From these perspectives, it is therefore a vitally important interna-
tional legal instrument for nuclear security.

���7KH�$PHQGPHQW�SURYLGHV�D�VXI¿FLHQW�OHJDO�EDVLV�IRU�HVWDEOLVKLQJ�
jurisdiction, granting extradition and facilitating mutual legal 
assistance with regard to the new and extended offences

The Amended Convention provides the basis by which to ensure that that 
persons involved in terrorist and other criminal acts are brought to justice and 
are denied safe haven. Also, the assistance of other countries is quite often 
needed in successfully investigating, prosecuting and punishing such persons.

Although not amending the CPPNM’s provisions on mutual legal assis-
tance, such assistance is applicable with respect to the Amended Convention’s 
new and extended offences, in particular, smuggling or sabotage. The Amend-
ed Convention therefore provides a basis for States Parties to afford one an-
other the greatest measure of legal assistance, which may otherwise not exist. 
)LQDOO\��SXUVXDQW�WR�816&5�������������WKH�QHHG�IRU�DOO�6WDWHV�WR�DIIRUG�HDFK�
other mutual legal assistance in connection with criminal proceedings as con-
cerns, for example, the support of terrorist acts, is binding on States (regard-
less of their participation in a treaty). 92

���7KH�&3310�$PHQGPHQW�IDFLOLWDWHV�JUHDWHU�FRQ¿GHQFH�EXLOGLQJ

AdSec’s Key Message is that “[t]he Amendment complements the efforts 
of the international community.” The Amendment is therefore an opportuni-
ty to contribute to further trust building since it is a legally binding commit-
ment with respect to the physical protection of nuclear material and nuclear 
facilities and the combating of related offences.

Physical protection is essential for enjoying the many benefits of nucle-
ar material in industrial, agricultural, and medical applications, nuclear ener-
gy, and many other areas. As identified by AdSec, “with the growing emphasis 
on international peer review of States’ nuclear security regimes, it is impor-
WDQW�WR�UHFRJQLVH�WKH�VLJQLILFDQFH�RI�,1)&,5&�����5HYLVLRQ���DV�WKH�EHQFK-
mark against which such missions will make their judgment. In this regard, 
the CPPNM Amendment can be considered as strengthening the commitment 
WR�WKH�UHFRPPHQGHG�UHTXLUHPHQWV�LQ�,1)&,5&�����5HYLVLRQ���´

4. Being a good citizen

AdSec’s Key Message is that “[w]hether or not you have nuclear facilities, 
what you do affects the security of your neighbours and what your neigh-

 92� �816&5�������������SURYLGHV�WKDW�DOO�6WDWHV�VKRXOG�DIIRUG�RQH�DQRWKHU�WKH�JUHDWHVW�³PHD-
sure of assistance in connection with criminal investigations or criminal proceedings relating to 
WKH�¿QDQFLQJ�RU�VXSSRUW�RI�WHUURULVW�DFWV��LQFOXGLQJ��DVVLVWDQFH�LQ�REWDLQLQJ�HYLGHQFH�LQ�WKHLU�SRV-
VHVVLRQ�QHFHVVDU\�IRU�WKH�SURFHHGLQJV�´��3DUD���>I@��
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bour does affects your own nuclear security.” In this context, AdSec consid-
ers that “security of one is the same as security for all because the sabotage of 
a nuclear facility or theft of nuclear material in one place, could lead to conse-
TXHQFHV�LQ�DQ\�SODFH�´

Further, it should not be forgotten that joining the Amendment is a rec-
ognised response to the calls of various fora such as the IAEA General Confer-
ence, for States to join. Adherence to the treaty also fulfils the obligation to do 
VR�SXUVXDQW�WR�816&5������������� 93

AdSec’s Key Message is also that “[t]he Amendment fosters consistency and 
transparency of internationally recognized security practices in the nuclear 
sector.” In this context, AdSec considers that “the 2005 Amendment comple-
ments the [Nuclear Terrorism Convention], with specific principles important 
WR�GHIHQFH�LQ�GHSWK��LQFOXGLQJ��FULPLQDOL]DWLRQ��FRQILGHQWLDOLW\��LQVLGHU�WKUHDW�´

5. The Amendment enables States Parties to receive information on 
implementing laws and regulations of other States Parties

The provision of information on laws and regulations giving effect to the 
Amended Convention can help a States Party gain an understanding of how 
other States Parties have implemented the Amended Convention. 94 To facil-
itate this information exchange, NSNS created the online IAEA Nuclear Se-
FXULW\� ,QIRUPDWLRQ� 3RUWDO� �186(&�� �� KWWSV���QXVHF.iaea.org). Further, al-
though recent proposals for enhanced transparency on nuclear security were 
not developed with the sole intention of facilitating the entry into force of the 
Amendment, they are likely to have a positive impact with respect to enhanc-
ing the sharing of information on such implementation. 95

conclusion
In conclusion, the Amendment constitutes an important milestone in in-

ternational efforts to improve the physical protection of nuclear material and 
facilities.

 93� �816&5�������������calls upon all States to become parties as soon as possible to the 
UHOHYDQW�LQWHUQDWLRQDO�FRQYHQWLRQV�DQG�SURWRFROV�UHODWLQJ�WR�WHUURULVP�>���@´��3DUD���>G@��

 94  It should be noted that pursuant to paragraph 1 of Article 14 of the CPPNM, each State 
Party is already obliged to inform the depositary (i.e. the IAEA) of its laws and regulations which 
give effect to the Convention.

 95  More particularly, Paragraph 11 of the Ministerial Declaration “Encourage[d] the IAEA, 
in consultation with Member States, to consider ways of further promoting the exchange, on a 
voluntary basis, of information on the implementation of the legal instruments relevant to nucle-
DU�VHFXULW\�´�,Q�WKLV�UHJDUG��LW�LV�UHFDOOHG�WKDW�LQ�DGYDQFH�RI�WKH������1XFOHDU�6HFXULW\�6XPPLW�LQ�
The Hague, Netherlands submitted a seven page written report (dated 19 June 2013) pursuant 
to Article 14.1, on its domestic legislation, regulations and policies giving effect to the CPPNM, as 
amended. The aim of the Netherlands was to enhance and encourage transparency among States 
and provide certain international assurances.
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According to IAEA Director General Yukiya Amano, the “entry into force 
of the [Amendment] is the most important step which the international com-
PXQLW\�FDQ�WDNH�LQ�VWUHQJWKHQLQJ�QXFOHDU�VHFXULW\�JOREDOO\�´ 96 The Amended 
Convention will have a major impact in reducing the vulnerability of States 
Parties to nuclear terrorism and other criminal acts. It helps to set global min-
imum requirements for the physical protection of nuclear material and facili-
ties. It provides for the criminalization of new and extended specified acts. It 
also provides for the sharing of information on potential and actual attacks on 
nuclear material and nuclear facilities, and the provision of assistance if such 
attacks should occur.

Although the pace of adherence has increased since 2009, the entry into 
force of the Amendment remains a major piece of unfinished business in in-
ternational efforts to help ensure that nuclear material does not fall into the 
hands of terrorists or other criminals. The non-entry into force of the Amend-
ment cannot be attributed to one single factor. Rather, there a number of ob-
servations which can be made and challenges identified, all of which must 
be taken into account. Clearly, the high number of CPPNM States Parties re-
quired to bring the Amendment into force and the lack of adherence of a num-
ber of significant States, have not helped. However, as identified there are 
other considerations such as the complexity of national legislative processes 
which can quite often be lengthy and gives rise to the involvement of a wide 
range of stakeholders. Significantly, there is a lack of understanding among 
some CPPNM States Parties, such as those that do not have nuclear material 
and nuclear facilities under their jurisdiction, of the relevance of the Amend-
ment as compared to other treaties such as the Nuclear Terrorism Conven-
tion. Yet, for these and other States Parties, there are a number of benefits 
associated with joining the Amendment, including, those deriving from the 
criminalization and international cooperation provisions.

The Amended Convention makes a difference. Entry into force is an 
achievable near term goal and one that the IAEA continues to pursue, in par-
ticular, through the on-going provision of legal and technical assistance since 
its adoption. This assistance has also been provided in a more systematic and 
targeted manner from late 2011, through the implementation of an inter-
nal Plan of Action on Facilitating Adherence to and Implementation of the 
Amendment.

As we move closer to the entry into force of the Amendment, which is ex-
pected during 2015, it is essential that all Contracting States to it ensure that 
the required legislation, regulations and administrative measures are in place. 
To assist them in this effort, the IAEA continues to stand ready to offer legal 
and technical assistance on request.

 96  IAEA Press Release, Securing Nuclear Materials - The Way Forward, IAEA Director Gen-
eral Encourages States to Improve Nuclear Security, 13 June 2014.
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A new legAl tool for StAteS: the 
nAtionAl legiSlAtion implementAtion 

Kit on nucleAr Security

By Sonia Drobysz 1

Abstract
At the Nuclear Inter Jura 2012 Congress in Manchester, Carlton Stoiber 

introduced Indonesia’s initiative, announced at the 2012 Seoul Nuclear Secu-
rity Summit, to draw up a “National Legislation Implementation Kit on Nu-
clear Security” (the Kit) 2. The stated objective of the initiative was to “help 
states develop more comprehensive national legislation on nuclear security 
in accordance with their own respective internal legal processes”. The Kit was 
launched by Indonesia at the third Nuclear Security Summit in March this 
year in The Hague. This paper elaborates on the legal context in which the Kit 
was developed, and explains its purpose and legal contents. It finally exam-
ines how the Kit can be of benefit to states.

introduction
Nuclear security focuses on the prevention, detection and response to 

criminal or other intentional unauthorised acts involving or directed at nucle-

 1� 'U�� 6RQLD� 'URE\V]� LV� D� /HJDO� 2I¿FHU� IRU� WKH� 1DWLRQDO� ,PSOHPHQWDWLRQ�0HDVXUHV� 3UR-
JUDPPH�DW�WKH�9HUL¿FDWLRQ�5HVHDUFK��7UDLQLQJ�DQG�,QIRUPDWLRQ�&HQWUH��9(57,&���/RQGRQ��8.��
She works on the national implementation of international instruments related to nuclear securi-
W\��81�6HFXULW\�&RXQFLO�5HVROXWLRQ������DQG�WKH�%LRORJLFDO�:HDSRQV�&RQYHQWLRQ��6RQLD�'URE\V]�
KROGV�D�3K'�LQ�LQWHUQDWLRQDO�ODZ�IURP�8QLYHUVLW\�3DULV�,�3DQWKpRQ�6RUERQQH��D�0DVWHU¶V�'HJUHH�
LQ�LQWHUQDWLRQDO�ODZ�DQG�LQWHUQDWLRQDO�RUJDQLVDWLRQV�IURP�8QLYHUVLW\�3DULV�,��DQG�D�XQLYHUVLW\�GL-
SORPD�LQ�LQWHUQDWLRQDO�QXFOHDU�ODZ�IURP�8QLYHUVLW\�0RQWSHOOLHU����2(&'�1XFOHDU�(QHUJ\�$JHQF\�

 2� &DUOWRQ�6WRLEHU���������³5HFHQW�GHYHORSPHQWV� LQ�QXFOHDU�VHFXULW\� ODZ´��Proceedings of 
the International Nuclear Law Association Inter-Jura Congress 2012, Manchester, pp. 9-28.



570

Sonia Drobysz

ar or other radioactive material, nuclear facilities, or facilities involved with 
the management of radioactive sources 3. Such malicious acts could involve 
attempts by a terrorist group to make a nuclear explosive device with nucle-
ar material, or an improvised radiological dispersal device with a radioactive 
source. Nuclear security incidents include thefts, sabotage, illicit trafficking 
and illegal transfers of nuclear and other radioactive material.

The threat is not hypothetical. The Incident and Trafficking Database (IT-
'%��PDLQWDLQHG�E\�WKH�,QWHUQDWLRQDO�$WRPLF�(QHUJ\�$JHQF\��,$($���ZKLFK�UH-
cords and analyses incidents of illicit trafficking and other unauthorised ac-
tivities involving nuclear and other radioactive material, contained a total of 
�����FRQILUPHG�LQFLGHQWV�UHSRUWHG�E\�SDUWLFLSDWLQJ�VWDWHV�IURP������WR�������
����LQYROYHG�XQDXWKRULVHG�SRVVHVVLRQ�DQG�UHODWHG�FULPLQDO�DFWLYLWLHV������LQ-
volved reported theft or loss, and 1337 involved other unauthorised activities 
and events.

Nuclear security law better enables states to effectively prevent, detect and 
respond to such acts, within the framework of their national legal systems and 
through international co-operation. The international legal framework for nu-
clear security has expanded considerably during the past few years, covering a 
broad range of issues such as the physical protection of nuclear material, nu-
clear and radiological terrorism, the security of radioactive sources, the secu-
rity of civil aviation and maritime navigation, etc. The various international 
instruments have to be implemented at the national level through the adop-
tion of domestic legislation.

The lack of a single international instrument covering nuclear security 
makes this difficult for states, thus they must try to consolidate and harmonize 
their various international obligations and commitments on nuclear security 
in order to prepare appropriate and effective national legislation. In doing so, 
they may face challenges such as multiple and varying definitions for the same 
terms or overlapping criminal offenses in the numerous international instru-
ments. A state’s implementing legislation is also likely to be dispersed across 
various areas of law, as amendments often need to be made to criminal law, 
criminal procedure law, nuclear energy law, administrative law, etc. The elab-
orate nature of nuclear security legislation makes its adoption a complicated 
and long process, even if the political will to adopt the legislation is present.

To address such difficulties and assist states in the process of national 
implementation of their international nuclear security obligations, Indonesia 
proposed the development of a “National Legislation Implementation Kit on 
Nuclear Security”. This paper elaborates on the legal context in which the Kit 
was developed, highlighting the need for a tool to assist states in drafting nu-
clear security legislation. It then explains the purpose and contents of the Kit, 
and finally examines how it can be of benefit to states.

 3� ,$($���������Objective and essential elements of a State’s nuclear security regime��,$($�
Nuclear security series No. 20, p. 1.
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1. nuclear security in international law
In order to better understand the complexity of the international legal 

framework which led to the development of the Kit, this part gives a brief over-
view and analysis of the various international instruments relating to nucle-
ar security.

A. Overview of the international legal framework for nuclear 
security

:KDW�VRPH�KDYH�FDOOHG�D�³GL]]\LQJ�DUUD\´�� of instruments establishes the 
global legal framework for nuclear security. The latter has been discussed dur-
ing previous INLA congresses 5 and studied elsewhere in great detail 6. The fol-
lowing subsections briefly outline the main conventions, codes and resolu-
tions.

The 1980 Convention on the Physical Protection of Nuclear 
Material (CPPNM) and the 2005 Amendment to the 
Convention on the Physical Protection of Nuclear  
Material (CPPNM/A)

7KH�&3310�ZDV�RSHQHG�IRU�VLJQDWXUH�LQ������DQG�HQWHUHG�LQWR�IRUFH�LQ�
������$V�RI���-XO\�������LW�KDG�����VWDWHV�SDUWLHV��7KH�&RQYHQWLRQ�DSSOLHV�WR�
‘nuclear material’ as defined in Article 1 and used for peaceful purposes: such 
material could be, due to its fissile properties, used to make a nuclear explo-
VLYH�GHYLFH��7KH�&3310�SUHVFULEHV�SK\VLFDO�SURWHFWLRQ�OHYHOV�WKDW�KDYH�WR�EH�
applied during international transport only, but also establishes measures for 
the prevention, detection and punishment of offences relating to nuclear ma-
terial in domestic use, storage and transport.

7KH�$PHQGPHQW�WR�WKH�&3310�ZDV�DGRSWHG�E\�D�GLSORPDWLF�FRQIHUHQFH�
in 2005. It will only enter into force, however, once it has been ratified by 
WZR�WKLUGV�RI�WKH�VWDWHV�SDUWLHV�WR�WKH�&RQYHQWLRQ��$V�RI����-XQH�������LW�KDG�
���FRQWUDFWLQJ�VWDWHV��$V�KLJKOLJKWHG�LQ�WKH�,$($�QXFOHDU�VHFXULW\�UHSRUW�IRU�
������³DGKHUHQFH�E\�DQ�DGGLWLRQDO����6WDWHV�ZDV�VWLOO�UHTXLUHG�IRU�WKH�$PHQG-

��� 6FRWW�6SHQFH���������³/HJDO�DVSHFWV�RI�WKH�FRQWURO�DQG�UHSUHVVLRQ�RI�LOOLFLW�WUDI¿FNLQJ�RI�
nuclear and other radioactive materials - Is there a need for an international convention?”, Nu-
clear Law Bulletin 1R������9RO��������� p. 93.

 5 See for instance Carlton Stoiber, n 1.
 6� $�QRQ�H[KDXVWLYH�ELEOLRJUDSK\�LQFOXGHV�,$($���������The international legal framework 

for nuclear security��,$($�,QWHUQDWLRQDO�/DZ�6HULHV�1R��������S���&DUOWRQ�6WRLEHU���������³1XFOHDU�
VHFXULW\��OHJDO�DVSHFWV�RI�SK\VLFDO�SURWHFWLRQ��FRPEDWLQJ�LOOLFLW�WUDI¿FNLQJ�DQG�QXFOHDU�WHUURULVP´��in 
International Nuclear Law: history, evolution and outlook��1XFOHDU�(QHUJ\�$JHQF\��SS�����������
Scott Spence, n 3, Yasemin Balci (2013), “Nuclear Security in International and National Law: De-
YHORSPHQWV�LQ�,QWHUQDWLRQDO�3UDFWLFH�DQG�'RPHVWLF�/HJLVODWLRQ´��$�GLVVHUWDWLRQ�VXEPLWWHG�WR�WKH 
,QWHUQDWLRQDO�6FKRRO�RI�1XFOHDU�/DZ��2(&'�1($�DQG�8QLYHUVLW\�RI�0RQWSHOOLHU����
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ment to enter into force” 7. The Amendment extends the scope of the Conven-
tion to fully apply to the physical protection of nuclear material not only in in-
ternational transport but also in domestic use, storage and transport; it also 
applies to “nuclear facilities”. Furthermore, it adds new offences such as the 
sabotage of nuclear facilities and smuggling of nuclear material.

The 2005 International Convention for the Suppression of Acts of 
Nuclear Terrorism (ICSANT)

The nuclear terrorism Convention was signed in 2005 and entered into 
IRUFH�LQ�������$V�RI���-XO\�������LW�KDG����SDUWLHV��,&6$17�DSSOLHV�WR�UDGLRDF-
tive material, including nuclear material but also other radioactive substanc-
es, which may, owing to their radiological properties, cause death, serious 
bodily injury or substantial damage to property or the environment. Those in-
clude radioactive sources used in medical, agricultural and industrial appli-
cations. The Convention also applies to nuclear facilities, and covers acts in-
volving nuclear explosive devices as well as radioactive material dispersal or 
radiation-emitting devices.

ICSANT criminalises acts such as possessing radioactive material, mak-
ing and possessing a device, damaging a nuclear facility in a manner which re-
leases or risks the release of radioactive material, all with the intent to cause 
death, serious bodily injury and substantial damage to property or the envi-
ronment. The Convention is based on the principle of prosecuting or extradit-
ing those who commit such criminal acts, and it calls for their effective prose-
cution and prevention.

2003 Code of Conduct on the Safety and Security of Radioactive 
Sources (Code of Conduct) and 2012 Guidance on the Import 
and Export of Radioactive Sources (Guidance)

The Code of Conduct provides a basic governance framework for the safe-
ty and security of all radioactive sources that may pose a significant risk to in-
GLYLGXDOV��VRFLHW\�DQG�WKH�HQYLURQPHQW��,W�ZDV�DGRSWHG�E\�WKH�,$($�%RDUG�RI�
*RYHUQRUV�LQ�������,W�LV�QRQ�ELQGLQJ�EXW�LQ�LWV�UHVROXWLRQ����5(6�����������
WKH�,$($¶V�*HQHUDO�&RQIHUHQFH�XUJHG�³HDFK�6WDWH�WR�ZULWH�WR�WKH�'LUHFWRU�*HQ-
HUDO�WKDW�LW�IXOO\�VXSSRUWV�DQG�HQGRUVHV�WKH�,$($¶V�HIIRUWV�WR�HQKDQFH�WKH�VDIH-
ty and security of radioactive sources, is working toward following the guid-
DQFH�FRQWDLQHG�LQ�WKH�,$($�&RGH�RI�&RQGXFW�RQ�WKH�6DIHW\�DQG�6HFXULW\�RI�
5DGLRDFWLYH�6RXUFHV�DQG�HQFRXUDJHV�RWKHU�FRXQWULHV�WR�GR�WKH�VDPH´��$V�RI�
0D\� ������ ���� VWDWHV� KDG�PDGH� D� SROLWLFDO� FRPPLWPHQW� WR� LPSOHPHQW� WKH�
Code of Conduct.

The Board of Governors later approved the supplementary Guidance on 
WKH�,PSRUW�DQG�([SRUW�RI�5DGLRDFWLYH�6RXUFHV��ZKLFK�ZDV�UHYLVHG�LQ�������7KH�

 7 Nuclear security report 2014, GRF��*29���������*&�������������-XO\�������SDUD����
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Guidance is non-binding, but over 80 states have made a political commit-
ment to implement it. It elaborates on the transfer provisions in the Code of 
Conduct by explaining in greater detail how to regulate imports and exports of 
certain radioactive sources.

2010 Convention on the Suppression of Unlawful Acts Relating to 
International Civil Aviation (Beijing Convention)

The Beijing Convention is a “successor convention” 8 to the 1971 Montreal 
&RQYHQWLRQ�RQ�WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV�UHODWLQJ�WR�,QWHUQDWLRQDO�&LY-
il Aviation. It was concluded in 2010, and will enter into force on the first day 
of the second month following the date of the deposit of the twenty-second in-
VWUXPHQW�RI�UDWLILFDWLRQ��DFFHSWDQFH��DSSURYDO�RU�DFFHVVLRQ��$V�RI�-XO\�������
30 states had signed the Convention, 8 had ratified or acceded to it.

The Beijing Convention provides for measures to prevent and suppress 
unlawful acts against civil aviation, including the use, transport, or release of 
biological, chemical and nuclear (BCN) weapons or nuclear and other radio-
active material, and calls for the effective prosecution of persons who commit 
such acts.

Conventions relating to maritime safety and security

7KH�&RQYHQWLRQ� IRU� WKH�6XSSUHVVLRQ�RI�8QODZIXO�$FWV� DJDLQVW� WKH�6DIH-
W\�RI�0DULWLPH�1DYLJDWLRQ��68$��ZDV�DGRSWHG�LQ������DQG�HQWHUHG�LQWR�IRUFH�
LQ�������,W�ZDV�DPHQGHG�LQ������E\�WKH�3URWRFRO� WR�WKH�&RQYHQWLRQ�IRU�WKH�
6XSSUHVVLRQ�RI�8QODZIXO�$FWV�DJDLQVW�WKH�6DIHW\�RI�0DULWLPH�1DYLJDWLRQ��68$�
�������68$�KDV�����VWDWHV�SDUWLHV��ZKLOH�68$������KDV����

$�3URWRFRO� IRU� WKH� 6XSSUHVVLRQ� RI�8QODZIXO�$FWV� DJDLQVW� WKH� 6DIHW\� RI�
)L[HG�3ODWIRUPV�/RFDWHG�RQ�WKH�&RQWLQHQWDO�6KHOI��68$�3527��ZDV�DOVR�DG-
RSWHG�LQ�������DQG�DPHQGHG�LQ������E\�WKH�3URWRFRO�IRU�WKH�6XSSUHVVLRQ�RI�
8QODZIXO�$FWV�DJDLQVW�WKH�6DIHW\�RI�)L[HG�3ODWIRUPV�/RFDWHG�RQ�WKH�&RQWLQHQ-
WDO�6KHOI��68$�3527��������68$�3527�KDV�����FRQWUDFWLQJ�VWDWHV��DQG�68$�
3527�KDV����

68$������DQG�68$�3527������SURYLGH�IRU�PHDVXUHV�WR�SUHYHQW�DQG�VXS-
press unlawful acts against maritime navigation and fixed platforms, includ-
ing the use, transport, or release of BCN weapons or nuclear and other radio-
active material, and call for the effective prosecution of persons who commit 
such acts.

Other relevant instruments

Other legal instruments relevant to nuclear security are the 1968 Treaty 
RQ�WKH�1RQ�3UROLIHUDWLRQ�RI�1XFOHDU�:HDSRQV��137���WKH�UHODWHG�VDIHJXDUGV�

 8 Scott Spence (2012), n 3, p. 86.
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agreements concOXGHG�EHWZHHQ�WKH�137�VWDWHV�SDUWLHV�DQG�WKH�,$($�DQG�3UR-
tocol Additional to the safeguards agreements, as well as the regional nuclear 
weapon-free zone treaties 9. The export control list developed by the Zangger 
&RPPLWWHH� LQ� ������ UHJXODUO\� UHYLVHG 10, as well as the non-binding guide-
lines developed by the Nuclear Suppliers Group 11 to help ensure that nuclear 
trade for peaceful purposes does not contribute to the proliferation of nucle-
ar weapons, should also be mentioned here. The 1996 Comprehensive Nu-
clear-Test-Ban Treaty (CTBT) can also be considered. There is an interplay 
between criminalisation in national law of Article I (1) of the CTBT which, 
at entry-into-force, will establish the obligation of states parties to, in ac-
cordance with their constitutional processes, take any necessary measures to 
SURKLELW�DQG�SUHYHQW�QXFOHDU�H[SORVLRQV��DQG�WKH�&3310�$�ZKLFK�UHTXLUHV�
QDWLRQDO�PHDVXUHV�WR�SUHYHQW�WKH�LOOHJDO�DFTXLVLWLRQ�RI�QXFOHDU�PDWHULDO�IRU�SR-
tential use in such nuclear explosions.

Focused on nuclear non-proliferation to prevent the spread of nuclear 
weapons to additional states, these instruments do not primarily address nu-
clear security. Some of their provisions, however, are important for combat-
ing illicit trafficking and controlling transfers of nuclear material, and play an 
important role in relation to the licensing of certain activities involving nu-
clear material.

All of the aforementioned instruments also fall under the larger umbrella 
RI�81�6HFXULW\�&RXQFLO�5HVROXWLRQ�������7KLV�UHVROXWLRQ�ZDV�DGRSWHG�LQ������
to address the threats posed by the proliferation of nuclear, biological and 
FKHPLFDO�ZHDSRQV�DQG�WHUURULVP��$FWLQJ�XQGHU�&KDSWHU�9,,�RI�WKH�81�&KDU-
WHU��WKH�6HFXULW\�&RXQFLO�GHFLGHG�WR�UHTXLUH�VWDWHV�WR�

ł� SURKLELW�DQ\�QRQ�VWDWH�DFWRU�IURP�HQJDJLQJ�LQ�DFWLYLWLHV�LQYROYLQJ�QX-
clear, chemical or biological weapons;

ł� DGRSW�PHDVXUHV�WR�SUHYHQW�WKH�SUROLIHUDWLRQ�RI�WKHVH�ZHDSRQV���LQFOX-
ding by establishing controls over related materials; and

ł� SXW�LQ�SODFH�HIIHFWLYH�V\VWHPV�IRU�VHFXULQJ��DFFRXQWLQJ�IRU��SK\VLFDOO\�
protecting and transferring related materials and dual-use items.

 9� 7KHVH�DUH�WKH������7UHDW\�IRU�WKH�3URKLELWLRQ�RI�1XFOHDU�:HDSRQV�LQ�/DWLQ�$PHULFD�DQG�
WKH�&DULEEHDQ��7UHDW\�RI�7ODWHOROFR��������6RXWK�3DFL¿F�1XFOHDU�)UHH�=RQH�7UHDW\��7UHDW\�RI�5DUR-
WRQJD��������7UHDW\�RQ�WKH�6RXWKHDVW�$VLD�1XFOHDU�:HDSRQ�)UHH�=RQH��7UHDW\�RI�%DQJNRN��������
$IULFDQ�1XFOHDU�:HDSRQ�)UHH�=RQH�7UHDW\��7UHDW\�RI�3HOLQGDED��DQG������7UHDW\�RQ�D�1XFOHDU�
:HDSRQ�)UHH�=RQH�LQ�&HQWUDO�$VLD��6HPLSDODWLQVN�7UHDW\��

 10� 6HH�GRFXPHQW�,1)&,5&�����5HY����������
 11� 6HH� GRFXPHQW� ,1)&,5&�����5HY����3DUW� �� ������� DQG� ,1)&,5&�����5HY���3DUW� ��

(2013).
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B. Brief analysis

Many authors have highlighted the complexity of the international legal 
framework for nuclear security 12. The following summary outlines their main 
remarks.

First, and contrary to other fields of international law, nuclear security is 
not governed by one single convention but multiple instruments. Measures 
to prevent detect and deter incidents involving or directed at nuclear or oth-
er radioactive material, nuclear facilities, or facilities involved with the man-
agement of radioactive sources are therefore scattered and possibly difficult to 
identify. Getting a comprehensive picture of the framework for nuclear securi-
ty is complicated by the fact that the relevant instruments cover various areas 
of international law, such as the physical protection of nuclear material, safety 
and security of radioactive sources, nuclear and radiological terrorism, terror-
ism, maritime law and civil aviation law. They also fall within the competence 
RI�YDULRXV�LQWHUQDWLRQDO�ERGLHV��LQFOXGLQJ�WKH�,$($��WKH�8QLWHG�1DWLRQV��WKH�
International Civil Aviation Organization (ICAO) and the International Mari-
time Organization (IMO). The second problem is that such instruments differ 
E\�WKHLU�OHJDO�QDWXUH��DV�VRPH�RI�WKHP�DUH�ELQGLQJ��IRU�H[DPSOH��WKH�&3310�
DQG�,&6$17��ZKLOH�RWKHUV�DUH�QRW��WKH�,$($�&RGH�RI�&RQGXFW�DQG�LWV�VXSSOH-
mentary Guidance). A third issue is that while certain instruments comple-
ment one another, there are also overlaps and inconsistencies: for example, 
WKH�GHILQLWLRQ�IRU�QXFOHDU�IDFLOLW\�LV�EURDGHU�LQ�,&6$17�WKDQ�LQ�WKH�&3310�

For all these reasons, “states will have to put considerable effort into con-
solidating [the various instruments]” 13. This is all the more important since 
states are obliged by many of the instruments to implement them at the na-
tional level.

2. nuclear security in national law
States that have become party to the various instruments that compose 

WKH�FRPSOH[�LQWHUQDWLRQDO�OHJDO�IUDPHZRUN�IRU�QXFOHDU�VHFXULW\�DUH�UHTXLUHG�WR�
implement most of them at the national level. This part explains the nation-
al implementation obligations and process that stems from the international 
instruments relating to nuclear security discussed in part 1. It then highlights 
the dual idea that initiated the development of the Kit: while there are consid-
erable benefits to be gained from a comprehensive legal framework for nucle-
ar security, adopting national implementation measures to conform to inter-
national obligations is a difficult exercise that may call for assistance.

 12 For an analysis, see references in n 5.
 13 Yasemin Balci (2013), n 5, p. 17.
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A. Implementation of international nuclear security instruments in 
the national legal framework

National implementation is “the process by which a state party adopts ap-
propriate and effective national measures to carry out and enforce the obliga-
tions to which it has committed when ratifying or acceding to a Treaty”���. The 
&3310�� ,&6$17�� WKH� FRQYHQWLRQV� UHODWLQJ� WR�DYLDWLRQ�DQG�PDULWLPH� VDIHW\�
and security, etc. “are only enforceable at the national level if they are effec-
tively implemented through laws and regulations” 15��7KH\�UHTXLUH�WKH�DGRS-
tion of specific measures for nuclear security in national law. In that respect, 
$UWLFOH����RI�WKH�&3310�VLJQLILFDQWO\�SURYLGHV�WKDW�HDFK�VWDWH�SDUW\�VKDOO�LQ-
IRUP�WKH�,$($�'LUHFWRU�*HQHUDO�²ZKR�LV�WKH�GHSRVLWDU\�RI�WKH�&RQYHQWLRQ²�
RI�LWV�ODZV�DQG�UHJXODWLRQV�ZKLFK�JLYH�HIIHFW�WR�WKH�&3310�

The following subsections detail the main types of national implementa-
WLRQ�PHDVXUHV�UHTXLUHG�E\�WKH� LQVWUXPHQWV�UHODWLQJ�WR�QXFOHDU�VHFXULW\��DQG�
list various approaches to the process of adopting implementing laws and reg-
ulations.

'H¿QLWLRQV

%HFDXVH�RI�LWV�WHFKQLFDO�GLPHQVLRQV��QXFOHDU�WHFKQRORJ\�UHTXLUHV�SUHFLVH�
definitions on what activities and materials are covered. Key terms of the con-
ventions should therefore be defined in the national legal framework. Such 
definitions determine the scope of application of the other national imple-
mentation measures, and they must be in line with what the conventions 
themselves provide for.

They include:

ł� 1XFOHDU�PDWHULDO�²&3310��$UWLFOH���D���,&6$17��$UWLFOH�������%HLMLQJ�
&RQYHQWLRQ��$UWLFOH����I�²

ł� 5DGLRDFWLYH�PDWHULDO�²,&6$17��$UWLFOH�������%HLMLQJ�&RQYHQWLRQ��$U-
WLFOH���H�²

ł� 5DGLRDFWLYH�VRXUFHV�²&RGH�RI�FRQGXFW²
ł� 1XFOHDU�IDFLOLW\�²&3310�$��$UWLFOH���G���,&6$17��$UWLFOH�����²
ł� 6DERWDJH�²&3310�$��$UWLFOH���H�²
ł� %&1�ZHDSRQ�²68$�������$UWLFOH������G���%HLMLQJ�&RQYHQWLRQ��$UWL-

FOH���K�²
ł� 'HYLFH�²,&6$17��$UWLFOH�����²
ł� ,PSRUW�DQG�H[SRUW�²*XLGDQFH��SDUDJUDSKV���J��DQG���G�²��HWF�

���� $QJHOD�:RRGZDUG��6FRWW�6SHQFH��5RFLR�(VFDXULD]D�/HDO���������³)DFW�VKHHW��%:&�,PSOH-
mentation”, in BWPP Biological Weapons Reader, Geneva, p. 95.

 15 Scott Spence (2012), n 3, p. 97.
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National regulation of nuclear activities

8QGHU�WKH�DPHQGHG�&3310�DQG�WKH�&RGH�RI�&RQGXFW�LQ�SDUWLFXODU��DFWLY-
ities involving nuclear material and radioactive sources should be regulated at 
the national level. Implementation measures for the national regulation of nu-
clear activities include:

ł� 7KH�HVWDEOLVKPHQW�RI�D�FRPSHWHQW�DXWKRULW\�UHVSRQVLEOH�IRU�WKH�UHJXOD-
WLRQ�RI�QXFOHDU�DFWLYLWLHV��VHH��IRU�LQVWDQFH��$UWLFOH��$�����E��RI�WKH�&3310�$��

ł� $�OLFHQVLQJ�V\VWHP��WR�HQVXUH�WKDW�QR�SHUVRQ�FDQ�UHFHLYH��SRVVHVV��HWF��
nuclear material, radioactive material or radioactive sources without a license 
(as provided for in Article 2A (3), Fundamental principle C�RI�WKH�&3310�$��
paragraph 19(c) of the Code of Conduct, etc.);

ł� $�QDWLRQDO�V\VWHP�RI�LQVSHFWLRQV��YHULILFDWLRQ�DQG�PRQLWRULQJ��VHH��IRU�
instance, paragraphs 19(h), 22(c) of the Code of Conduct);

ł� &RQILGHQWLDOLW\� UHTXLUHPHQWV� IRU�SHRSOH� LQYROYHG� LQ� WKH�KDQGOLQJ�RI�
nuclear and radioactive material as well as radioactive sources (with respect 
WR�QXFOHDU�PDWHULDO��VHH�$UWLFOH���RI�WKH�&3310���DQG

ł� 1RWLILFDWLRQV�WR�WKH�FRPSHWHQW�DXWKRULW\�RI�LQFLGHQWV�LQYROYLQJ�QXFOH-
ar material or radioactive sources (with respect to loss of control over, and of 
incidents in connection with, radioactive sources, see paragraph 22(l) of the 
Code of Conduct).

Measures to account for secure and physically protect nuclear 
and other radioactive material

,QWHUQDWLRQDO� LQVWUXPHQWV� IRU�QXFOHDU�VHFXULW\�UHTXLUH� WKDW�PHDVXUHV�EH�
adopted to account for, secure and physically protect nuclear and other ra-
GLRDFWLYH�PDWHULDO��3DUDJUDSK���RI�WKH�&RGH�RI�&RQGXFW�VKRXOG�EH�PHQWLRQHG�
as an example. It states “every State should have in place an effective nation-
al legislative and regulatory system of control over the management and pro-
WHFWLRQ�RI�UDGLRDFWLYH�VRXUFHV´��3DUDJUDSK����RI�WKH�&RGH�DGGLWLRQDOO\�UHFRP-
mends that “every State should have in place legislation and regulations that: 
(a) prescribe and assign governmental responsibilities to assure the safety and 
security of radioactive sources; (b) provide for the effective control of radio-
DFWLYH�VRXUFHV���F��VSHFLI\�WKH�UHTXLUHPHQWV�IRU�SURWHFWLRQ�DJDLQVW�H[SRVXUH�WR�
LRQL]LQJ�UDGLDWLRQ��DQG��G��VSHFLI\�WKH�UHTXLUHPHQWV�IRU�WKH�VDIHW\�DQG�VHFXULW\�
of radioactive sources and of the devices in which sources are incorporated”. 
$UWLFOH��$�RI�WKH�DPHQGHG�&3310�UHTXLUHV�HDFK�VWDWH�SDUW\�WR�³HVWDEOLVK��LP-
plement and maintain an appropriate physical protection regime applicable to 
nuclear material and nuclear facilities under its jurisdiction”. Article 8 of IC-
SANT also provides that “for purposes of preventing offences under this Con-
vention, states parties shall make every effort to adopt appropriate measures 
to ensure the protection of radioactive material, taking into account relevant 
UHFRPPHQGDWLRQV�DQG�IXQFWLRQV�RI�WKH�,QWHUQDWLRQDO�$WRPLF�(QHUJ\�$JHQF\´�
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Import and export control

Another area which should be covered in the national legal framework is 
LPSRUW�DQG�H[SRUW�FRQWURO��7KH�,$($�*XLGDQFH�RQ�WKH�([SRUW�DQG�,PSRUW�RI�
5DGLRDFWLYH�6RXUFHV�SURYLGHV�D�FRPPRQ�IUDPHZRUN�IRU�WKH�LPSRUW�DQG�H[SRUW�
RI�&DWHJRU\���DQG���VRXUFHV��ZKLFK�UHTXLUHV�VWDWHV�WR�HVWDEOLVK�VSHFLILF�SURFH-
GXUHV��$UWLFOH���RI�WKH�&3310�UHTXLUHV�WKH�DGRSWLRQ�RI�QDWLRQDO�PHDVXUHV�WR�
control exports and imports of nuclear material. It provides that “each state 
party shall not export or authorise the export of nuclear material unless [it] 
has received assurances that such material will be protected during the inter-
national nuclear transport at the levels described in Annex I”; similar mea-
VXUHV�DUH�UHTXLUHG� IRU� WKH� LPSRUW�RI�QXFOHDU�PDWHULDO��1DWLRQDO� ODZV�VKRXOG�
therefore cover the export, import and transit of nuclear and other radioac-
tive material.

Prohibitions

7KH�&3310�DQG�LWV�$PHQGPHQW��,&6$17��WKH�%HLMLQJ�&RQYHQWLRQ��68$�
�����DQG�68$�3527������SURKLELW�D�QXPEHU�RI�DFWLYLWLHV��DQG�UHTXLUH�WKHLU�
criminalisation in national law. These prohibitions may serve as a deterrent 
to unlawful activities involving nuclear and other radioactive material and nu-
clear facilities. They are not, however, a substitute for preventive measures to 
regulate nuclear activities as well as to account for, secure and physically pro-
tect nuclear material and radioactive sources and to control their import and 
export. Offences should be established to cover certain acts relating to:

ł� 1XFOHDU�PDWHULDO��XQGHU�$UWLFOH���RI�WKH�&3310��VWDWHV�PXVW�SURKL-
bit the intentional commission of an act without lawful authority which cons-
titutes the receipt, possession, use, transfer, alteration, disposal or dispersal of 
nuclear material and which causes or is likely to cause death or serious injury 
to any person or substantial damage to property; a theft or robbery of nuclear 
material; an embezzlement or fraudulent obtaining of nuclear material; or an 
act constituting a demand for nuclear material by threat or use of force or by 
any other form of intimidation.

ł� 1XFOHDU�IDFLOLWLHV��$UWLFOH���RI�WKH�DPHQGHG�&3310�FULPLQDOLVHV�DFWV�
directed against a nuclear facility, or acts interfering with the operation of a 
nuclear facility, where the offender intentionally causes, or where he knows 
that the act is likely to cause, death or serious injury to any person or sub-
stantial damage to property or to the environment by exposure to radiation or 
release of radioactive substances, unless the act is undertaken in conformity 
with the national law of the state party in the territory of which the nuclear fa-
cility is situated.

ł� 5DGLRDFWLYH�PDWHULDO��$UWLFOH���RI�,&6$17�UHTXLUHV�HDFK�VWDWH�SDUW\�WR�
adopt such measures as may be necessary to establish as criminal offences un-
der its national law the offences set forth in Article 2, which covers acts such 
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as the unlawful and intentional possession or use of radioactive material with 
the intent to cause death or serious bodily injury or with the intent to cause 
substantial damage to property or to the environment.

ł� $LUFUDIW��VKLSV�DQG�IL[HG�SODWIRUPV�RQ�WKH�FRQWLQHQWDO�VKHOI��$UWLFOH���
RI�WKH�%HLMLQJ�&RQYHQWLRQ�UHTXLUHV�HDFK�VWDWH�SDUW\�WR�SXQLVK�ZLWK�VHYHUH�SHQ-
alties the offences set forth in Article 1, which criminalises acts such as the un-
lawful and intentional release or discharge from aircraft or use against or on 
board aircraft of any BCN weapon or explosive, radioactive, or similar sub-
stances in a manner that causes or is likely to cause death, serious bodily inju-
U\�RU�VHULRXV�GDPDJH�WR�SURSHUW\�RU�WKH�HQYLURQPHQW��8QGHU�$UWLFOH���RI�68$�
2005, states must also criminalise in their national legislation acts listed in 
Articles 3, 3bis, 3ter and 3quater, such as the unlawful and intentional use 
against or on a ship or the discharge from a ship of any explosive, radioactive 
material or BCN weapon in a manner that causes or is likely to cause death or 
serious injury or damage, when the purpose of the act, by its nature or context, 
is to intimidate a population, or to compel a government or an international 
organisation to do or to abstain from doing any act.

Threats, attempts and forms of participation involving the aforemen-
tioned offences must also be punishable.

Jurisdiction

National laws should also clearly specify where and to whom the prohi-
bitions above apply to ensure that action will be taken to exercise legal con-
trol over persons who may have committed acts jeopardizing nuclear security.

International nuclear security instruments provide for jurisdiction in sev-
HUDO�FDVHV��7KH\�UHTXLUH�WKDW�WKH�UHDFK�RI�WKH�SURKLELWLRQV�EH�H[WHQGHG�WR�QDW-
ural and legal persons, and they apply to offences committed within and in 
some cases outside the territory of a state. For example, Article 9 of ICSANT 
clearly specifies that each state party shall take such measures as may be nec-
essary to establish its jurisdiction over the offences set forth in Article 2 when 
the offence is committed in the territory of that state; on board a vessel fly-
ing the flag of that state or an aircraft which is registered under the laws of 
that state at the time the offence is committed; by a national of that state; or 
against a national of the state.

Criminal proceedings and international cooperation

Finally, States should adopt a robust set of measures for national enforce-
ment, which enable investigations, prosecution, fair treatment, detention, etc. 
States’ legal frameworks should moreover enable relevant national authori-
ties to cooperate with other state authorities and facilitate mutual legal assis-
tance in criminal or extradition proceedings related to the commission of nu-
clear security offences.
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Some measures are common to other general criminal offences, while oth-
ers are specific to nuclear security. For example, Article 17 of the Beijing Con-
vention, on the model of other nuclear security-related conventions, provides 
that “states parties shall afford one another the greatest measure of assistance 
in connection with criminal proceedings brought in respect of the offences set 
IRUWK�LQ�$UWLFOH��´��DGGLQJ�WKDW�³WKH�ODZ�RI�WKH�6WDWH�UHTXHVWHG�VKDOO�DSSO\�LQ�DOO�
FDVHV´��$UWLFOH������RI�WKH�&3310�UHTXLUHV�WKDW�LQ�WKH�FDVH�RI�WKHIW��UREEHU\�
or any other unlawful taking of nuclear material or of credible threat thereof, 
states parties must provide co-operation and assistance to the maximum fea-
sible extent in the recovery and protection of such material to any state that 
VR�UHTXHVWV�

Approaches to national implementation

There is not a “one size fits all” process to follow to adopt the wide range 
RI�QDWLRQDO�LPSOHPHQWDWLRQ�PHDVXUHV�GLVFXVVHG�DERYH��5DWKHU��WKH�DSSURDFK�
depends on the national legal system, national circumstances and the mea-
sures that have already being implemented. There are a number of different 
examples 16.

2QH�DSSURDFK�LV�WR�DGRSW�D�VLQJOH�VWDQGDORQH�QXFOHDU�ODZ��:LWKLQ�WKLV�DS-
proach there are different strands. Some states adopt a comprehensive piece 
of nuclear legislation in which penal provisions are included alongside other 
UHOHYDQW�PHDVXUHV���VXFK�DV�QXFOHDU�VDIHW\�DQG�VHFXULW\��LPSRUW�H[SRUW�FRQ-
trol provisions and various enforcement mechanisms. Chile’s law number 
18.302 (“Ley de seguridad nuclear”) falls within that category: it includes def-
initions as well as provisions for nuclear safety and physical protection, licens-
ing, an inspection system, offences related to non-compliance with safety and 
security provisions as well as prohibitions such as the theft of nuclear mate-
ULDO��&KLOH¶V�ODZ�DOVR�FRYHUV�QXFOHDU�OLDELOLW\��9LHWQDP¶V�ODZ�QXPEHU���������
4+���RQ�$WRPLF�(QHUJ\�DOVR�FRYHUV�GHILQLWLRQV��WKH�FUHDWLRQ�RI�D�QDWLRQDO�QX-
clear safety agency, international cooperation, prohibited acts, radiation and 
QXFOHDU�VDIHW\��WKH�VHFXULW\�RI�UDGLRDFWLYH�VRXUFHV��QXFOHDU�PDWHULDO�DQG�HTXLS-
ment, specific provisions related to radiation and nuclear facilities, as well as 
transport, import and export, licensing, and incident response.

Alternatively, the prohibitions can be included in a separate criminal 
law. Mexico’s law regulating Article 27 of the Constitution on nuclear mat-
ters (“Ley reglamentaria del artícu lo 27 de la Constitución en materia nucle-
ar”) includes definitions, general provisions on safety, security and safeguards 

 16 For different examples of nuclear security related laws and regulations from countries in 
DOO�UHJLRQV�RI�WKH�ZRUOG��VHH�9(57,&¶V�QXFOHDU�VHFXULW\�OHJLVODWLRQ�GDWDEDVH��KWWS���ZZZ�YHUWLF�
RUJ�SDJHV�KRPHSDJH�SURJUDPPHV�QDWLRQDO�LPSOHPHQWDWLRQ�PHDVXUHV�QXFOHDU�DQG�RWKHU�UD-
GLRDFWLYH�PDWHULDO�QXFOHDU�VHFXULW\�OHJLVODWLRQ�GDWDEDVH�LQWURGXFWLRQ�SKS�� )RU� D� EULHI� DQDO\VLV�
of the pros and cons of the different approaches, see Carlton Stoiber (2012) “Developing National 
/HJLVODWLRQ�IRU�1XFOHDU�6HFXULW\��3ULRULW\�,VVXHV�DQG�%DVLF�$SSURDFKHV´��1540 Compass, Volume 
1, Issue 2, pp. 12-13.
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as well as details on the competent nuclear national authorities. It does not, 
however, provide for “nuclear offences”, some of which are included in Mexi-
FR¶V�3HQDO�&RGH�

States can also choose to adopt various nuclear-related laws and regula-
tions covering all aspects of the regulation of nuclear energy separately. The 
8QLWHG�.LQJGRP�SURYLGHV�D�JRRG�H[DPSOH��LW�DGRSWHG�D�1XFOHDU�0DWHULDO�2I-
IHQFHV�$FW��DQ�$WRPLF�(QHUJ\�$XWKRULW\�$FW��D�1XFOHDU�6DIHJXDUGV�$FW��D�1X-
FOHDU�,QVWDOODWLRQV�$FW�DQG�1XFOHDU�,QGXVWULHV�6HFXULW\�5HJXODWLRQV�

Another option is to combine all the criminal-related provisions in a 
“weapons of mass destruction law” or “counter-terrorism law” applying to nu-
clear, chemical and biological weapons. Cambodia’s law on counterterrorism 
IRU�LQVWDQFH�LPSOHPHQWV����81�&RQYHQWLRQV�RQ�WHUURULVP��DV�ZHOO�DV�81�6HFX-
ULW\�&RXQFLO�UHVROXWLRQV������������DQG�������7KH�ILUVW�FKDSWHUV�FRQWDLQ�FRP-
mon provisions on criminal responsibility, jurisdiction, etc. The law is then di-
vided by categories including: acts committed on board an aircraft, physical 
protection of nuclear material and acts of nuclear terrorism (including defi-
nitions, physical protection of nuclear material and offences) and acts against 
the safety of maritime navigation.

As nuclear security covers a diversity of areas, from offences and criminal 
procedures to export and import, another popular approach consists of dif-
fusing implementation across various laws and regulations covering a broad 
range of areas. Nuclear security is thus regulated by: penal codes, laws on ex-
port-import, laws on the transport of dangerous goods, laws on health and 
many other laws.

%��%HQH¿WV�RI�QDWLRQDO�LPSOHPHQWDWLRQ

$V�WKH�EULHI�H[SRVp�DERYH�VKRZV��D�QXPEHU�RI�PHDVXUHV�QHHG�WR�EH�DGRSW-
ed in the national legal framework to fully give effect to the international in-
struments for nuclear security. Given the scale of the task, it is important to 
keep in mind the benefits that are to be gained from a comprehensive and ef-
fective national legal framework for nuclear security.

:LWK�DSSURSULDWH�OHJLVODWLRQ�LQ�SODFH��VWDWHV�FDQ�LQYHVWLJDWH��SURVHFXWH�DQG�
punish any offences involving nuclear and radioactive material. That may in 
itself serve as a deterrent against such acts. Also, with appropriate laws and 
regulations, states can exercise proper control over nuclear and other radio-
active material and radioactive sources, including their import and export. 
States can monitor and supervise any activities involving nuclear and radio-
DFWLYH�PDWHULDO��DV�ZHOO�DV�UHODWHG�HTXLSPHQW�DQG�WHFKQRORJLHV��%\�SXWWLQJ�OHJ-
islative measures in place, national security and public health and safety will 
thus be enhanced. On the contrary, lack of such national control and oversight 
is problematic. Following the loss of a radioactive source container in Nepal 
LQ�0D\�������H[SHUWV�XQGHUOLQHG�WKH�³JUHDW�QHHG�WR�KDYH�DQ�HIIHFWLYH�QDWLRQ-
al legislative and regulatory infrastructure in place to govern the security of 
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radioactive sources, which prescribes and assigns governmental responsibili-
ties to relevant bodies to establish, implement, and maintain a regime that en-
sures the security of radioactive sources” 17. Furthermore, proper legislation 
also sends a signal to potential investors that a country adopts a responsible 
attitude toward nuclear and radioactive material. That may, in turn, stimulate 
foreign investment and the development of a national nuclear sector. An ab-
sence of laws and regulations may on the contrary deter potential investors.

The value of a comprehensive national legal framework for nuclear se-
curity that complies with international obligations is therefore indispu table, 
and the importance of strong national legislation to enhance nuclear securi-
ty worldwide has been widely acknowledged, especially at the Nuclear Secu-
ULW\�6XPPLWV��166���7KH�ILUVW�166�WRRN�SODFH�LQ������LQ�:DVKLQJWRQ��ZKHUH�
forty-seven world leaders and three international organisations committed to 
strengthen nuclear security and reduce the threat of nuclear terrorism. In the 
&RPPXQLTXp�DGRSWHG�LQ�:DVKLQJWRQ��166�SDUWLFLSDWLQJ�VWDWHV�³HPSKDVL]H>G@�
the importance of robust national legislative and regulatory frameworks for 
nuclear security”. The leaders gathered at the second NSS in Seoul, in 2012, 
encouraged “all states to enhance their [...] relevant legal and regulatory 
IUDPHZRUN´��'RLQJ�VR�QHYHUWKHOHVV�UHTXLUHV�VLJQLILFDQW�HIIRUWV�DQG�FDQ�SURYH�
very challenging even for the most capable national governments.

C. Challenges of national implementation

The difficulties in implementing the international legal framework for nu-
clear security at the national level mirror the complexity of such a framework. 
As Carlton Stoiber has explained, the overlap and contradictions as well as the 
difference in legal nature between the various instruments (i.e. binding ver-
sus non-binding) “can complicate the task of national authorities responsi-
ble for their implementation” 18, and “can pose issues of consistent interpre-
tation and effective implementation by national authorities and international 
organizations” 19. Trying to reconcile international obligations in a coherent 
manner at the national level is a real challenge.

The lack of detailed guidance on how to implement the provisions in the 
LQWHUQDWLRQDO�LQVWUXPHQWV�FDQ�DOVR�EH�SUREOHPDWLF��7KH�UHTXLUHPHQWV�LQ�WKH�
&3310� DQG� ,&6$17� FDQ� EH� YHU\� JHQHUDO�� )RU� H[DPSOH�� ,&6$17� UHTXLUHV�
states parties to “make every effort to adopt appropriate measures to ensure 
the physical protection of radioactive materials”, but “says nothing about what 

 17� .DQFKDQ�3��$GKLNDUL��³2I�UDGLRDFWLYH�PDWHULDOV��VDIHW\�DQG�VHFXULW\�FRQFHUQV´��The Hima-
layan Times�����0D\������

 18 Carlton Stoiber (2012), n 1, p. 5.
 19� &DUOWRQ�6WRLEHU���������Q����SS����������
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measures would be appropriate, beyond mentioning that states should take 
LQWR�DFFRXQW�UHOHYDQW�,$($�UHFRPPHQGDWLRQV´ 20.

National circumstances must also to be taken into account. The fact that 
states may opt, for various reasons, for a “diffused” approach to national im-
plementation may complicate the process and add to the problem of harmo-
nization, by increasing the risk of inconsistency, repetition and “confusing 
cross-referencing” 21. Additionally, as nuclear legislation concerns a number 
of different legal and technical areas, many actors are usually involved in the 
drafting process and coordination of their participation can be difficult to or-
ganize. They do not necessarily have the same level of understanding of the is-
sues at stake: on the one hand, “nuclear security legislation can involve com-
plex technical issues unfamiliar to persons typically responsible for drafting 
laws”, while on the other hand, “other dimensions to nuclear security law [...] 
PD\� QRW� DGHTXDWHO\� >EH@� FRPSUHKHQG>HG@� >E\� WHFKQLFDO� H[SHUWV@�� LQFOXGLQJ�
criminal legal matters or the organisational responsibilities of various secu-
rity agencies” 22.

Indonesia, a participating NSS state, summed up the challenges facing 
states in the process of adopting nuclear security legislation. It acknowledged:

“The main challenge in developing [...] comprehensive model legislation is 
the fact that there are many international legal instruments and frameworks 
LQ�QXFOHDU�VHFXULW\�WKDW�H[LVW�XQGHU�WKH�DHJLV�RI�WKH�81��,$($�DQG�RWKHU�LQ-
ternational organizations. Some of them are internationally legally binding in 
nature, while the rest are voluntary or non-legally binding. Meanwhile, at the 
national level, the implementation of instruments and frameworks on nuclear 
security involve a wide range of national stakeholders” 23.

$�\HDU�ODWHU��RQ���-XO\�������DW�WKH�,$($�1XFOHDU�6HFXULW\�&RQIHUHQFH�RQ�
(QKDQFLQJ�*OREDO� (IIRUWV�� ,QGRQHVLD¶V�'HSXW\�0LQLVWHU� IRU�0XOWLODWHUDO� $I-
IDLUV�DW�WKH�0LQLVWU\�RI�)RUHLJQ�$IIDLUV��+�(��0U��+DVDQ�.OHLE��DOVR�VDLG�

“various provisions on the issue of nuclear security do exist, but howev-
er, those are still scattered in different international legal instruments on nu-
clear security and safeguards. This situation, in our view, might create partic-
ular difficulties for any state who wish to have a coherent and comprehensive 
national legislation that is in line with and encompassing various internation-
al provisions”���.

 20� 0DWWKHZ�%XQQ��0DUWLQ�%��0DOLQ��1LFNRODV�5RWK��DQG�:LOOLDP�+��7REH\���������Advan-
cing nuclear security: evaluating progress and setting new goals, Belfer Center for Science and 
International Affairs, pp. 52-53.

 21 Carlton Stoiber (2012), n 15, p. 12.
 22 Carlton Stoiber (2012), n 15, p. 13.
 23 “Non-paper” on the National Legislation Implementation Kit on Nuclear Security pre-

VHQWHG�E\�,QGRQHVLD�DW�WKH�6HRXO�1XFOHDU�6HFXULW\�6XPPLW��������DW�KWWSV���ZZZ�QVV�����FRP�
HQ�QVV������UHIHUHQFH�GRFXPHQWV�

���� 6HH�KWWS���ZZZ�SXE�LDHD�RUJ�LDHDPHHWLQJV�FQ���S�,QGRQHVLD�SGI�



���

Sonia Drobysz

In view of the importance of strengthening the international and nation-
al legal frameworks for nuclear security while acknowledging the difficulty in 
doing so, especially at the national level, Indonesia proposed the development 
of a “National Legislation Implementation Kit on Nuclear Security” at the NSS 
in 2012.

3. the national legislation implementation Kit on nuclear 
Security

This part explains how the “National Legislation Implementation Kit on 
Nuclear Security” was developed and what it aims to achieve. It then elabo-
rates on its content and structure, to finally argue that it will be a useful tool 
for states in adopting national nuclear security legislation.

A. Indonesia’s gift basket to the 2014 Nuclear Security Summit

5HFRJQL]LQJ�WKH�QHHG�WR�VWUHQJWKHQ�QXFOHDU�VHFXULW\�OHJLVODWLRQ��WKH�1X-
clear Security Summits highlighted that establishing a comprehensive regime, 
LQFOXGLQJ�WKH�HVWDEOLVKPHQW�RI�HIIHFWLYH�OHJLVODWLYH�IUDPHZRUNV��UHTXLUHV�DS-
SURSULDWH�LQWHUQDWLRQDO�FR�RSHUDWLRQ�DQG�DVVLVWDQFH��7KH�:RUN�3ODQ�DGRSWHG�
LQ�:DVKLQJWRQ�DW�WKH�ILUVW�166�IRUHVDZ�WKDW�166�SDUWLFLSDWLQJ�VWDWHV�SDUWLHV�
WR�,&6$17�DQG�&3310�ZRXOG�DVVLVW�VWDWHV��DV�DSSURSULDWH�DQG�XSRQ�WKHLU�UH-
TXHVW��WR�LPSOHPHQW�WKH�FRQYHQWLRQV��,QGRQHVLD¶V�LQLWLDWLYH�WR�GHYHORS�WKH�.LW�
drew on this call for international co-operation and assistance.

$W�WKH�6HRXO�6XPPLW�LQ�0DUFK�������WKH�3UHVLGHQW�RI�,QGRQHVLD��+�(��'U��
Susilo Bambang Yudhoyono, proposed the development of a “National Legis-
lation Implementation Kit” as a “practical reference for countries to develop a 
more comprehensive and coherent national legislation on nuclear security” 25. 
$W�,QGRQHVLD¶V�UHTXHVW��WKH�.LW�ZDV�GHYHORSHG�GXULQJ������DQG�HDUO\������E\�
WKH�9HULILFDWLRQ�5HVHDUFK��7UDLQLQJ�DQG�,QIRUPDWLRQ�&HQWUH��9(57,&���DQ�LQ-
dependent not-for-profit organisation based in London that specializes in the 
verification and implementation of international instruments, including those 
relating to arms control, disarmament and non-proliferation. It was neverthe-
less a collaborative process: drafts of the Kit were circulated to relevant gov-
ernmental and intergovernmental stakeholders and to nuclear security law 
experts for comment. The Kit was also discussed during an expert meeting in 
Yogykarta, Indonesia in November 2013.

+�(��'U��%RHGLRQR��9LFH�3UHVLGHQW�RI�,QGRQHVLD��RIILFLDOO\�SUHVHQWHG�WKH�.LW�
WR�WKH�WKLUG�6XPPLW�LQ�7KH�+DJXH��WKH�1HWKHUODQGV��RQ����0DUFK�������7KH�.LW�

 25� 6WDWHPHQW�E\�+�(��'U��6XVLOR�%DPEDQJ�<XGKR\RQR��3UHVLGHQW�RI�,QGRQHVLD��$W�WKH�1X-
FOHDU�6HFXULW\�6XPPLW��166���7RSLF��³1DWLRQDO�0HDVXUHV�DQG�,QWHUQDWLRQDO�&RRSHUDWLRQ�WR�(Q-
KDQFH�1XFOHDU�6HFXULW\��LQFOXGLQJ�)XWXUH�&RPPLWPHQWV´��6HRXO�����0DUFK�������DW�KWWSV���ZZZ�
QVV�����FRP�HQ�QVV������UHIHUHQFH�GRFXPHQWV�
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KDV�QRZ�EHHQ�SXEOLVKHG�DQG�LV�DYDLODEOH�RQ�9(57,&¶V�ZHEVLWH�LQ�$UDELF��(QJ-
OLVK��)UHQFK��5XVVLDQ�DQG�6SDQLVK��D�3RUWXJXHVH�YHUVLRQ�LV�IRUWKFRPLQJ� 26.

B. Objectives of the Kit

The Kit has two objectives:

ł� 7R�KHOS�VWDWHV�GHYHORS�FRPSUHKHQVLYH�QDWLRQDO�OHJLVODWLRQ�RQ�QXFOHDU�
security, in accordance with their own respective legal cultures and internal 
legal processes; and

ł� 7R�SURYLGH�VWDWHV�ZLWK�UHIHUHQFHV�WR�D�ZLGH�DUUD\�RI�FRQVROLGDWHG�HO-
ements and provisions contained in relevant international legal instruments 
and guidance documents that together establish the global framework for nu-
clear security.

During The Hague NSS, Ambassador Hasan Kleib told the Jakarta Post 
that the Kit “could act as a model for any country preparing national legisla-
tion on nuclear security” and that “those [states] who want to prepare natio-
nal legislation on nuclear security could choose elements in the model that are 
suitable for them” 27. The Kit indeed contains a Model Law created by synthe-
sizing the international security instruments discussed in the first part of this 
paper.

The Kit is designed to complement and integrate with existing tools avail-
able to states to help them draft nuclear security legislation, and to support the 
activities of international organisations which play a role in nuclear security. 
,W�ZDV�GHYHORSHG�EHDULQJ�LQ�PLQG�WKH�FHQWUDO�UROH�RI�WKH�,$($�LQ�QXFOHDU�VHFX-
rity, and documents published by the Agency such as the “Handbook on Nu-
clear Law: Implementing Legislation” were taken into account during the Kit’s 
development. The Kit also recognizes the role of other organisations that can 
SURYLGH�OHJLVODWLYH�DVVLVWDQFH�RQ�QXFOHDU�VHFXULW\��812'&�KDV�D�OHJLVODWLYH�DV-
sistance program on implementation of the various international instruments 
on nuclear security and terrorism; similarly, the ICAO and IMO assist their re-
spective member states with implementation of their obligations in the Bei-
MLQJ�&RQYHQWLRQ��68$�DQG�68$�������DQG�68$�3527�DQG�68$�3527������

The aforementioned organisations have specific mandates that circum-
scribe their activities and the scope of the tools they can develop, which on-

 26� 6HH� KWWS���ZZZ�YHUWLF�RUJ�SDJHV�KRPHSDJH�SURJUDPPHV�QDWLRQDO�LPSOHPHQWDWLRQ�
PHDVXUHV�QXFOHDU�DQG�RWKHU�UDGLRDFWLYH�PDWHULDO�OHJLVODWLRQ�GUDIWLQJ�WRROV�SKS�� 7KH� GHYHORS-
PHQW�RI�WKLV�.LW�ZDV�PDGH�SRVVLEOH�WKURXJK�WKH�¿QDQFLDO�VXSSRUW�RI�)RUHLJQ�$IIDLUV��7UDGH�DQG�
'HYHORSPHQW�&DQDGD��*OREDO�3DUWQHUVKLS�3URJUDP��DQG�WKH�)RUHLJQ�DQG�&RPPRQZHDOWK�2I¿FH�
RI�WKH�8QLWHG�.LQJGRP��6WUDWHJLF�3URJUDPPH�)XQG���7UDQVODWLRQ�DQG�SXEOLFDWLRQ�RI�WKH�.LW�ZDV�
made possible with additional funding from the Federal Department of Foreign Affairs of Swit-
zerland.

 27� 6HH� ³5,� WR� VWUHQJWKHQ� LQWHUQDWLRQDO� HIIRUWV� RQ�QXFOHDU� VHFXULW\´��The Jakarta Post, 22 
0DUFK� ������ DYDLODEOH� DW� KWWS���ZZZ�WKHMDNDUWDSRVW�FRP�QHZV������������UL�VWUHQJWKHQ�LQ-
ternational-efforts-nuclear-security.html.
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ly focus on certain international instruments. The Kit aims to bring together 
all of the national implementation obligations in the key international instru-
ments on nuclear security, and is intended to ensure that there is a consistent, 
coordinated and focused approach to this important subject. The Kit was de-
veloped taking into account existing documentation on nuclear security pub-
OLVKHG�E\�WKH�,$($�DQG�812'&��LQFOXGLQJ�

ł Combating Illicit Trafficking in Nuclear and other Radioactive Ma-
terial �,$($�1XFOHDU�6HFXULW\�6HULHV�1R������������

ł Nuclear Security Recommendations on Physical Protection of Nucle-
ar Material and Nuclear Facilities��,1)&,5&����5HYLVLRQ�����,$($�1XFOHDU�
Security Series No. 13) (2011);

ł Computer Security at Nuclear Facilities �,$($�1XFOHDU�6HFXULW\�6H-
ries No. 17) (2011);

ł Objective and Essential Elements of a State’s Nuclear Security Re-
gime �,$($�1XFOHDU�6HFXULW\�6HULHV�1R�������������

ł The International Legal Framework for Nuclear Security �,$($�,Q-
WHUQDWLRQDO�/DZ�6HULHV�1R������������

ł� ,$($�Handbook on Nuclear Law (2003);
ł� ,$($�Handbook on Nuclear Law - Implementing Legislation (2010)
ł� ,$($�UHSRUW�E\�WKH�'LUHFWRU�*HQHUDO�Nuclear Security - Measures to 

Protect Against Nuclear Terrorism �*29�����������*&������������$XJXVW�
2006);

ł� 812'&�Legislative Guide to the Universal and Anti-Terrorism Con-
ventions and Protocols �������

ł� 812'&�Guide for the Legislative Incorporation and Implementa-
tion of the Universal Anti-Terrorism Instruments (2006);

ł� 812'&�Model Legislative Provisions against Terrorism (2009);
ł� 3UHSDUDWRU\�&RPPLVVLRQ�IRU�WKH�&7%72�Guide to CTBT National Im-

plementation Measures (2013); as well as
ł� 9(57,&¶V�UHSRUW�RQ�Illicit Trafficking of Nuclear and other Radioac-

tive Material: The Legislative Response (2012).

The Kit also complements and facilitates implementation of some of the 
measures called for in other NSS gift baskets and initiatives, such as the Joint 
Statement on Strengthening Nuclear Security 28, which was proposed by the 
WKUHH�166�KRVWV�GXULQJ�WKH�WKLUG�VXPPLW��WKH�1HWKHUODQGV��5HSXEOLF�RI�.R-
UHD�DQG�WKH�8QLWHG�6WDWHV��7KLV�JLIW�FDOOV�XSRQ�LWV�VXEVFULELQJ�VWDWHV�WR�FRP-
PLW�WR�WKH�1XFOHDU�6HFXULW\�)XQGDPHQWDOV�VHW�IRUWK�LQ�,$($�1XFOHDU�6HFXULW\�
Series No. 20, as well as to implement and enhance, through national regula-
tions and other government measures, the recommendations contained in the 
,$($�1XFOHDU�6HFXULW\�6HULHV�DQG�WKH�&RGH�RI�&RQGXFW�RQ�WKH�6DIHW\�DQG�6H-

 28� 6HH� KWWSV���ZZZ�QVV�����FRP�VLWHV�GHIDXOW�¿OHV�GRFXPHQWV�VWUHQJWKHQLQJBQXFOHDUB
VHFXULW\BLPSOHPHQWDWLRQ�SGI
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FXULW\�RI�5DGLRDFWLYH�6RXUFHV��6XFK�GRFXPHQWV�KDYH�EHHQ�WDNHQ�LQWR�DFFRXQW�
in the preparation of the Kit.

C. Structure and scope of the Kit

The central content of the Kit (part III) is a Model Law (or, depending on 
the national legal system, a model “act”, “ordinance” or “statute”). It is preced-
ed by a foreword and a general introduction (parts I and II) and followed by a 
description of the process for developing nuclear security legislation (part IV).

The Model Law consolidates provisions of the international security in-
VWUXPHQWV�� ,W�FRYHUV� WKH�PDLQ�DUHDV� WKDW�UHTXLUH� LPSOHPHQWDWLRQ�PHDVXUHV��
as identified in the second part of this paper. Duplication of national imple-
mentation obligations among those instruments has been harmonized, and to 
help states identify where each model provision comes from, the relevant trea-
ties, code, guidance, etc. are clearly referenced in an accompanying footnote.

Section 1 of the Model Law provides an overview, stating the objective of 
the law, its scope, structure and a description of its different sections.

Section 2 defines key terms as found in the conventions and codes: cate-
gory 1 and category 2 radioactive sources, computer security, device, interna-
tional nuclear transport, management of radioactive sources, management of 
radioactive sources, nuclear facility, nuclear material, orphan source, orphan 
source, radioactive material, radioactive source, and sabotage.

Section 3 covers the national regulation of nuclear security. It includes 
provisions for the establishment of a competent authority responsible for the 
regulation of nuclear security, listing its functions. Section 3 additionally pro-
vides for measures to license activities involving nuclear material and radioac-
tive sources as well as to maintain a national register of nuclear material and 
radioactive sources. It also contains model provisions for a system of inspec-
tions, verification and monitoring and enforcement, and confidentiality re-
TXLUHPHQWV�

6HFWLRQ���DGGUHVVHV� WKH�SK\VLFDO�SURWHFWLRQ�DQG�VHFXULW\�RI�QXFOHDU�DQG�
other radioactive material and nuclear facilities, the security of radioactive 
sources, notification of incidents and other measures to handle nuclear and 
other radioactive material out of regulatory control, as well as orphan sources. 
Its model provisions detail what the aims of a physical protection regime are, 
give the competent authority the power to establish such a regime as well as 
to issue regulations for the protection of individuals, society and the environ-
ment from the deleterious effects of ionizing radiation from radioactive sourc-
es and for the control of radioactive sources, etc. A system to notify the compe-
tent authority of incidents involving nuclear material and radioactive sources 
is also suggested.

Section 5 of the Model Law provides for the regulation of transport, im-
port, export and transit of nuclear material and radioactive sources. These 
measures are preventive in order to ensure that transported nuclear and ra-
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dioactive sources are not unlawfully diverted or illicitly trafficked. The mod-
el provisions in this section are based on the Code of Conduct and its supple-
PHQWDU\�*XLGDQFH��DV�ZHOO�DV�RQ�WKH�DPHQGHG�&3310�

Section 6 provides for the criminalisation of offences involving nuclear 
and other radioactive material, nuclear facilities, and nuclear explosive de-
YLFHV��DV�UHTXLUHG�E\�WKH�DPHQGHG�&3310�DQG�,&6$17��$FWV�LQYROYLQJ�QX-
clear explosive devices on or against aircraft, ships and fixed platforms are al-
VR�FULPLQDOLVHG��DV�UHTXLUHG�E\�WKH�%HLMLQJ�&RQYHQWLRQ��68$������DQG�68$�
3527������

Sections 7 and 8 of the Model Law include provisions for the assertion of 
jurisdiction over the offences in Section 6, as well as measures that facilitate 
the enforcement of the law through criminal investigations, prosecution, ex-
tradition, and mutual legal assistance and other forms of international co-op-
eration with other states. Great care has been taken to avoid duplication of im-
plementation obligations particularly in these areas.

The Kit only contains the main legislative provisions; additional imple-
PHQWLQJ� UHJXODWLRQV�ZLOO� QRUPDOO\�EH� UHTXLUHG� WR�SURYLGH�PRUH�GHWDLO� IRU� D�
national nuclear security legal framework. Additionally, and as explained in 
the introduction to the Kit, the Model Law focuses on measures for the pre-
vention, detection and response to criminal or other intentional unauthorised 
acts involving or directed at nuclear or other radioactive material, nuclear fa-
cilities, or facilities involved with the management of radioactive sources, and 
does not address the national implementation of the relevant international in-
struments related to nuclear liability, safety and safeguards. An effective legal 
framework to ensure the peaceful uses of nuclear energy should, however, ad-
dress all of the aforementioned areas in a comprehensive manner.

D. How to use the Kit

The Kit will be a useful tool for states wishing to adopt new or complemen-
tary nuclear security legislation. The subsections below highlight three ways 
to use the Kit towards that goal.

The Kit as a roadmap to adopting nuclear security legislation

3DUW�,9�RI�WKH�.LW�RXWOLQHV�DQG�H[SODLQV�NH\�VWHSV�WKDW�KDYH�EHHQ�LGHQWLILHG�
in the process for developing nuclear security legislation 29, while recognizing 
that each state has its own procedures for legislative development, consistent 
with its own legal system, structures and practices and based on its social, po-
litical, economic and cultural values. States should of course identify which 
steps they think are relevant to them and to be followed to strengthen their 
nuclear security legislation. Such steps include:

 29� 3DUW�,9�RI�WKH�.LW�LV�D�FRQGHQVHG�YHUVLRQ�RI�WKH�DUWLFOH�E\�&DUOWRQ�6WRLEHU��������Q�����SS��
12-16.
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ł� $VVHVVPHQW�RI�D�QXFOHDU�SURJUDPPH��$Q�DFFXUDWH�DVVHVVPHQW�RI�FXU-
rent and reasonably foreseen nuclear activities to be conducted in the state 
ZLOO�GHWHUPLQH�WKH�VFRSH�DQG�OHYHO�RI�GHWDLO�RI�QDWLRQDO�OHJLVODWLRQ��(YHQ�D�VWDWH�
with no nuclear activities must comply with the international instruments on 
nuclear security to which it is party and implement their provisions. Howev-
er, if only limited activities (such as use of radioactive sources in medicine, in-
dustry and agriculture) are contemplated, the scope of a law on nuclear secu-
rity could be much narrower than one that would be needed if an ambitious 
nuclear power programme is being considered.

ł� $VVHVVPHQW�RI�D�QDWLRQDO�OHJDO�DQG�UHJXODWRU\�IUDPHZRUN��6XFK�DQ�DV-
sessment should help identify what national laws and regulations already cov-
er, as well as highlight potential gaps in national implementation.

ł� $VVHVVPHQW�RI� LQWHUQDWLRQDO� LQVWUXPHQWV�� WR�GHWHUPLQH�ZKLFK�LQWHU-
national legal instruments (both binding and non-binding) are relevant for 
drafting specific provisions of the law.

ł� 6WUXFWXUH� DQG� OHYHO� RI�GHWDLO� RI� OHJLVODWLRQ��$V� H[SODLQHG� LQ� WKH� VHF-
ond part of this paper, there are different approaches to national implementa-
tion: states may decide to include nuclear security in a unified or comprehen-
sive law covering all aspects of nuclear technology, or address it separately in 
a specific law. Nuclear security may also be covered by multiple laws and reg-
ulations. State practice also varies widely on the issue of how detailed legisla-
tion needs to be to ensure effective implementation: in some states legislation 
is very detailed, while in others it only includes the main aspects, with details 
left to implementing regulations.

ł� 3DUWLFLSDQWV�LQ�WKH�SURFHVV�RI�GHYHORSLQJ�OHJLVODWLRQ��,W�LV�LPSRUWDQW�WR�
identify and engage all relevant stakeholders in the drafting process. A wide 
range of actors should be involved, including persons or entities with a license 
to handle nuclear and other radioactive material, nuclear regulatory author-
ities, scientific bodies, law enforcement agencies, governmental entities in-
volved in general legislative drafting, etc.

ł� ,QLWLDO�GUDIWLQJ��7HFKQLFDO�DQG�OHJDO�VSHFLDOLVWV�VKRXOG�SUHSDUH�DQ�LQL-
WLDO�GUDIW�ODZ�RU�GUDIW�DPHQGPHQWV�WR�H[LVWLQJ�ODZV��(YHQ�WKRXJK�WKH\�PD\�QRW�
all take part in the drafting process per se, all relevant stakeholders should be 
given the opportunity to comment on the initial draft.

ł� /HJLVODWLYH�FRQVLGHUDWLRQ��DGRSWLRQ�DQG�SURPXOJDWLRQ��RYHUVLJKW��7KH�
draft will be submitted to the national legislative body for approval. A state’s 
procedures for formal legislative adoption will be followed, usually involving 
DFWLRQ�E\�WKH�QDWLRQDO�H[HFXWLYH�DXWKRULW\��3XEOLFDWLRQ�RI�WKH�ODZ�ZLOO�IROORZ��
5HOHYDQW�JRYHUQPHQWDO�DXWKRULWLHV�ZLOO�WKHQ�KDYH�WR�HQVXUH�RYHUVLJKW��WR�PDNH�
sure that the legislative provisions are being implemented effectively.

ł� 'LVSXWH� UHVROXWLRQ��$V�GLVSXWHV� RYHU� LQWHUSUHWDWLRQ� DQG� DSSOLFDWLRQ�
of legislation can arise between relevant stakeholders, a clear process for ad-
dressing disputes should be included in nuclear security legislation and made 
public.
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The Kit’s Model Law can especially assist with the following steps: assess-
ment of both the national legal and regulatory framework vis-à-vis the inter-
national instruments to which the state is party, and initial preparation of nu-
clear security draft legislation.

The Kit as a reference to conduct a comprehensive review 
of a state’s international commitments and national legal 
framework

The Kit can serve as a reference to assess states’ adherence to interna-
tional instruments as well as to identify what their national legal frameworks 
should cover. It provides a comprehensive list of the relevant international 
nuclear security instruments that states should consider. This list could be 
used to assess which instruments states are already party to, and therefore 
to be implemented at the national level, but also which instruments could be 
considered for ratification or accession.

The Kit’s Model Law also provides a harmonized, user-friendly and com-
SUHKHQVLYH�JXLGH� WR� LGHQWLI\� LPSOHPHQWLQJ�SURYLVLRQV��5HIHUULQJ� WR� WKH�.LW��
states will have a global picture of what their nuclear security legislation 
should contain, and will be able to assess what is already covered in national 
laws and regulations as well as what is missing. As part IV of the Kit explains, 
they should consider the following issues:

ł� 'RHV�FXUUHQW�ODZ�SURYLGH�WKDW�HQVXULQJ�DGHTXDWH�OHYHOV�RI�VHFXULW\�LV�
DQ�RYHUULGLQJ�UHTXLUHPHQW�IRU�FRQGXFWLQJ�QXFOHDU�UHODWHG�DFWLYLWLHV"

ł� 'RHV�WKH�OHJDO�VWUXFWXUH�FRQWDLQ�PDMRU�JDSV��RYHUODSV�RU�LQFRQVLVWHQ-
cies in the treatment of activities relating to nuclear security?

ł� 'R�NH\�WHUPV�XVHG�LQ�WKH�OHJLVODWLRQ�KDYH�FOHDU�DQG�FRQVLVWHQW�GHILQL-
tions?

ł� $UH� LQVWLWXWLRQDO� UHVSRQVLELOLWLHV� IRU� LPSOHPHQWLQJ� QXFOHDU� VHFXULW\�
laws and regulations clear and consistent, avoiding delays, confusion, bureau-
cratic conflicts and potential for abuse of authority?

ł� 'RHV�WKH�OHJDO�DQG�UHJXODWRU\�IUDPHZRUN�FRPSO\�IXOO\�ZLWK�SURYLVLRQV�
of the conventions ratified or acceded to by the State, and reflect best practice 
set forth in relevant guidance documents?

To further help states conduct a systematic examination of laws and reg-
ulations implementing nuclear security instruments, another useful tool has 
been developed: legislative surveys 30�� 9(57,&¶V� 1DWLRQDO� ,PSOHPHQWDWLRQ�
0HDVXUHV��1,0��3URJUDPPH�KDV�GHYHORSHG�DQ�DQDO\WLFDO�WHPSODWH�WR�XQGHU-
take a comprehensive legal analysis based on criteria covering:

ł� $GKHUHQFH�WR�LQWHUQDWLRQDO�LQVWUXPHQWV��LQGLFDWLQJ�IRU�HDFK�RI�WKHP�
WKH�GDWH�RI�VLJQDWXUH�DQG�RU�UDWLILFDWLRQ��DFFHVVLRQ��DSSURYDO��HQWU\�LQWR�IRUFH�

 30 See Scott Spence, n 3, pp. 96-99.
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ł� )RU�HDFK�LQVWUXPHQW��DQ�DVVHVVPHQW�RI�WKH�QDWLRQDO�SURYLVLRQV�IRU�GHI-
initions; offences and penalties; jurisdiction; measures for national enforce-
ment as well as for international cooperation; measures to account for, secure 
and physically protect nuclear material; and measures to control imports and 
exports (and transit) of nuclear and other radioactive material.

$W�D�JRYHUQPHQW¶V�UHTXHVW��DOO�UHOHYDQW�QDWLRQDO�ODZV�DQG�UHJXODWLRQV�DUH�
WKRURXJKO\�UHYLHZHG�E\�9(57,&�WR�LGHQWLI\�SRWHQWLDO�JDSV�LQ�QDWLRQDO�LPSOH-
mentation. Such legislation surveys are confidential and only shared with the 
interested government. The results of the analysis can establish the baseline 
for legislative drafting.

The Kit’s Model Law as a guide to drafting nuclear security 
legislation

The Model Law is intended to serve as a guide for drafting nuclear securi-
ty legislation. Actors involved in the drafting process will have a model to help 
them draft implementing measures, which address obligations in all relevant 
nuclear security instruments. This will be facilitated by the fact that the Kit 
LV�DYDLODEOH�LQ�$UDELF��(QJOLVK��)UHQFK��5XVVLDQ��DQG�6SDQLVK��DQG�VRRQ�3RU-
tuguese) enabling more drafters to work directly in their national language. 
States that have already started drafting legislation could also use the Kit to 
review draft bills and regulations in order to redress potential lacunae or make 
amendments.

As underlined in the introduction to the Kit, however, the Model Law is 
not intended to be a ‘one size fits all’ proposition. It is a tool which legislative 
drafters may freely use, while taking into consideration their country’s legal 
framework, level of nuclear development, and other national circumstances. 
Some states may choose to adopt a stand-alone nuclear security law based on 
the Kit’s Model Law, while others may choose to extract model provisions and 
use them to amend separate laws. For example, the provisions in the Model 
Law on “transport, import, export and transit of nuclear material and radioac-
tive sources” could be used to amend strategic trade or import-export control 
laws, the offences and penalties in Section 6 of the Model Law could be used 
to amend a criminal or penal code, and so on. It should also be noted that ad-
GLWLRQDO�LPSOHPHQWLQJ�UHJXODWLRQV�ZLOO�QRUPDOO\�EH�UHTXLUHG�WR�SURYLGH�PRUH�
detail for a national nuclear security legal framework.

Furthermore, as the instruments covered by the Kit are not universal, 
states may decide not to implement the Model Law’s provisions that reflect 
obligations in international instruments to which they are not party. Going 
through the Kit may, however, draw their attention to the existence and rel-
evance of additional international instruments. States could decide to either 
become party to them, or to voluntarily implement them even if they are not 



592

Sonia Drobysz

yet party or the conventions are not yet in force (as in the case of the Beijing 
&RQYHQWLRQ�DQG�WKH�&3310�$PHQGPHQW��IRU�LQVWDQFH� 31.

conclusion
7ZHQW\�QLQH�VWDWHV�DV�ZHOO�DV�WKH�8QLWHG�1DWLRQV�VXSSRUWHG�WKH�.LW�DW�WKH�

�����166�LQ�7KH�+DJXH�E\�VLJQLQJ�RQWR�WKH�³-RLQW�6WDWHPHQW�RQ�WKH�1DWLRQ-
al Legislation Implementation Kit on Nuclear Security” 32. They affirmed that:

“the Kit could provide states with building blocks to develop comprehen-
sive national legislation, as appropriate, in accordance with their own legal 
cultures and internal legal processes. The Kit provides States with referenc-
es to a wide array of consolidated elements and provisions contained in rele-
vant international legal instruments and guidance documents on nuclear se-
curity that together contribute to the global framework for nuclear security”.

3DUDJUDSK����RI�7KH�+DJXH�&RPPXQLTXp 33 also reflects support for the 
Kit, by welcoming “efforts aimed at developing model legislation on nuclear 
security, which could provide states with building blocks to develop compre-
hensive national legislation in accordance with their own legal systems and in-
ternal legal processes”.

All states are now strongly encouraged to use the Kit to strengthen their 
QXFOHDU�VHFXULW\�OHJLVODWLRQ��9(57,&�KDV�DOUHDG\�VWDUWHG�XVLQJ�WKH�.LW�LQ�FRQ-
ducting its legislative assistance activities to help countries implement inter-
national instruments to secure nuclear and other radioactive material. As Am-
EDVVDGRU�/\DOO�*UDQW�RI�WKH�%ULWLVK�0LVVLRQ�WR�WKH�8QLWHG�1DWLRQV�LQ�1HZ�<RUN�
GHFODUHG�GXULQJ�WKH�81�6HFXULW\�&RXQFLO�2SHQ�'HEDWH�RQ�1RQ�3UROLIHUDWLRQ�RI�
:HDSRQV�RI�0DVV�'HVWUXFWLRQ��&RPPHPRUDWLQJ�WKH���WK�$QQLYHUVDU\�RI�5HV-
ROXWLRQ��������, let us hope that more and more states will “find this kit useful 
LQ�HQVXULQJ�WKHLU�GRPHVWLF�OHJLVODWLRQ�LV�LQ�OLQH�ZLWK�WKH�UHTXLUHPHQWV�RI�5HV-
ROXWLRQ�����´�DQG�RWKHU�UHOHYDQW�LQWHUQDWLRQDO�LQVWUXPHQWV�UHODWLQJ�WR�QXFOH-
ar security.

 31� 6HH�LQ�WKDW�VHQVH�0DWWKHZ�%XQQ��0DUWLQ�%��0DOLQ��1LFNRODV�5RWK��DQG�:LOOLDP�+��7REH\�
��������Q�����S������DQG�9(57,&���������Q���. p. 50.

 32� 6HH� KWWSV���ZZZ�QVV�����FRP�VLWHV�GHIDXOW�¿OHV�GRFXPHQWV�MRLQWBVWDWHPHQWB
QOLNB��B¿QDOBYHUVLRQB��BPDUFK���SGI

 33� 6HH� KWWSV���ZZZ�QVV�����FRP�VLWHV�GHIDXOW�¿OHV�GRFXPHQWV�WKHBKDJXHBQXFOHDUBVH-
FXULW\BVXPPLWBFRPPXQLTXHB¿QDO�SGI�

���� 6HH� KWWSV���ZZZ�JRY�XN�JRYHUQPHQW�VSHHFKHV�ZH�PXVW�ORRN�IRU�QHZ�DQG�LQQRYDWLYH�
ZD\V�WR�LQFUHDVH�HIIHFWLYHQHVV�RI�UHVROXWLRQ������
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By Vanda Lamm 1

abstract
The International Court of Justice (ICJ) has dealt with the problems con-

nected with nuclear weapons already in several cases, both in contentious 
cases and advisory opinions. The latest cases were instituted at the end of 
April 2014 when the Republic of the Marshall Islands submitted applications 
against nine nuclear weapon states, for their alleged failure to fulfil their obli-
gations with respect to the cessation of the nuclear arms race at an early date 
and nuclear disarmament (Obligations concerning Negotiations relating to 
Cessation of the Nuclear Arms Race and to Nuclear Disarmament cases).The 
author offers a close analysis of the applications with special regard to the ju-
risdictional problems and some questions connected with the merits of the 
cases. The jurisdictional problems are emerging from the fact that from the 
nine states against which the Marshall Island instituted proceeding only three 
are parties to the Court’s optional clause system and the case of the other six 
states depends on whether these states will accept the Court’s jurisdiction for 
the cases instituted by the Marshall Islands. As regards the merits of the cases, 
the outcome of the cases will depend on how the Court will interpret the no-
tion of nuclear disarmament, and whether it will accept that in contemporary 
international law there exists a customary norm of disarmament.

I. the old cases
The International Court of Justice (ICJ), which is the principal judicial 

forum of the United Nations, has dealt with the problems connected with 

 1 Professor of international law. Hungarian Academy of Sciences, Research Centre for 
6RFLDO�6FLHQFHV��6]pFKHQ\L�,VWYiQ�8QLYHUVLW\��*\ĘU��+XQJDU\���7HO���������������������(�PDLO��
lamm.vanda@tk.mta.hu; drlamm@t-online.hu.
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nuclear weapons already in several cases, both in contentious cases and 
advisory opinions.

7KH� ILUVW� LQVWDQFHV�ZHUH� LQ� WKH� ����V�ZKHQ�$XVWUDOLD� DQG�1HZ�=HDODQG�
separately instituted proceedings against France with respect to the atmo-
spheric nuclear tests conducted by France in the South Pacific, causing radio-
active fallout in their territories. More than twenty years after these cases New 
=HDODQG�VXEPLWWHG�D�UHTXHVW�WR�WKH�&RXUW�IRU�DQ�H[DPLQDWLRQ�RI�WKH�VLWXDWLRQ�
LQ�DFFRUGDQFH�ZLWK�SDUD�����RI�WKH�&RXUW¶V������MXGJPHQW�LQ�WKH�Nuclear Tests 
Case��1HZ�=HDODQG�v. France) 2.

In the 1990s the World Health Organization and UN General Assembly 
separately turned to the Court for its advisory opinion on the questions of the 
use of nuclear weapons.

The latest cases were instituted at the end of April 2014 when the Re-
public of the Marshall Islands submitted applications against nine nuclear 
weapon states, namely the United States, the Russian Federation, the Unit-
ed Kingdom, France, China, India, Pakistan, the Democratic People’s Repub-
lic of Korea and Israel, for their alleged failure to fulfil their obligations with 
respect to the cessation of the nuclear arms race at an early date and nuclear 
disarmament (Obligations concerning Negotiations relating to Cessation of 
the Nuclear Arms Race and to Nuclear Disarmament cases).

Before discussing the nine new cases one should say a few words about the 
previous cases.

In the Nuclear Tests Cases� WKH� WZR� DSSOLFDQWV��$XVWUDOLD��1HZ�=HDODQG�
separately requested the Court to adjudge and declare that carrying out nucle-
ar tests in the South Pacific Ocean was contrary to international law and the 
Court should order France not to carry out any further such tests.

,Q�WKH�WZR�MXGJPHQWV�RI����'HFHPEHU������WKH�&RXUW�GLGQ¶W�VWDWH�WKH�HV-
sence of the problem nor examine the consistency of the French nuclear tests 
with international law, although the applications’ aim was not only to achieve 
a termination of nuclear tests in the region, but also have the Court declare 
that the nuclear tests were contrary to international law. In both cases the 
Court’s decisions were based on the fact that after the submission of the ap-
plication France, through various public statements (by the President of the 
Republic, the minister of foreign affairs, the minister of defence, etc.) an-
QRXQFHG�LWV�LQWHQWLRQ��IROORZLQJ�FRPSOHWLRQ�RI�WKH������VHULHV�RI�DWPRVSKHULF�
tests, to cease conducting such tests. According to the judgments these state-
ments “were addressed to the international community as a whole, and the 
Court holds that they constitute an undertaking possessing legal effect” 3. The 

 2� ,Q�LWV�RUGHU�RI����6HSWHPEHU������WKH�&RXUW�GLVPLVVHG�1HZ�=HDODQG¶V�UHTXHVW�WR�UHRSHQ�
the Nuclear Tests Case��VLQFH�WKH�UHTXHVW�GLG�QRW�IDOO�ZLWKLQ�WKH�SURYLVLRQV�RI�SDUD�����RI�WKH������
judgment. See Request for an Examination of the Situation in Accordance with Paragraph 63 of 
the Court’s Judgment of 20 December 1974 in the Nuclear Tests (New Zealand v. France) Case. 
Order of 22 September 1995, I.C.J. Reports 1995, ����

 3 Nuclear Tests Case (Australia v.)UDQFH��-XGJPHQW�RI����'HFHPEHU�������I.C.J. Reports 
1974, ���������
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Court’s conclusion was that by that undertaking the objective of the applicants 
was in effect accomplished, since France committed itself to hold no further 
nuclear tests in the region 4.

Thus in the Nuclear Tests Cases the Court avoided a statement on the es-
sence of the applications, since it found a handhold on which it could base its 
decision and, thus could assuage the applicants.

More than two decades after the Nuclear Tests Cases the World Health 
Organization requested an advisory opinion from the Court regarding one of 
the most important questions connected with nuclear weapons, on the legal-
ity of the use of nuclear weapons. In the advisory opinion concerning the Le-
gality of the Use by a State of Nuclear Weapons in Armed Conflict 5 the ques-
WLRQ�VXEPLWWHG�IRU�WKH�&RXUW¶V�GHFLVLRQ�UHDGV�DV�IROORZV�

“In view of the health and environmental effects, would the use of nuclear 
weapons by a State in war or other armed conflict be a breach of its obligations 
under international law including the WHO Constitution?”.

In that case again the Court shunned to respond to the question submit-
ted to it and, for the first time in its jurisprudence, it refused to give the WHO 
the advisory opinion it requested. According to the Court although the World 
Health Organization is a specialized agency, having the right to request an ad-
visory opinion from the Court, the question submitted to the Court was le-
gal one, however, it was outside the scope of the WHO’s legitimate sphere of 
interest, since it related “not to the effects of the use of nuclear weapons on 
health, but to the legality of the use of such weapons in view of their health 
and environmental effects”��.

Those states which were promoters of the World Health Organization’s re-
quest for an advisory opinion advanced the same idea in the General Assem-
EO\�ZKLFK�E\�LWV�5HVROXWLRQ�������DGRSWHG�RQ����'HFHPEHU������GHFLGHG�WR�UH-
quest the Court to render an advisory opinion practically on the same problem 
DV�WKDW�RI�WKH�:+2��ZLWK�VRPH�FKDQJHV�LQ�GUDIWLQJ��QDPHO\�

“Is the threat or use of nuclear weapons in any circumstance permitted 
under international law?”.

This time the Court didn’t find a “compelling reason” to exercise its discre-
tion not to give the opinion requested��. It found that the question submitted 

 4� ,ELG������
 5� 5HJDUGLQJ� WKDW� FDVH� VHH� %RWKH��0LFKDHO�� 7KH�:+2� UHTXHVW�� DQG� /HDU\�� 9LUJLQLD�� 7KH�

:+2�FDVH��LPSOLFDWLRQV�IRU�VSHFLDOLVHG�DJHQFLHV��LQ�%RLVVRQ�GH�&KD]RXUQHV��/DXUHQFH���6DQGV��
3KLOOLSSH��HGV��� International Law, the International Court of Justice and Nuclear Weapons. 
&DPEULGJH�8QLYHUVLW\�3UHVV����������������DQG���������

�� /HJDOLW\�RI�WKH�8VH�E\�D�6WDWH�RI�1XFOHDU�:HDSRQV�LQ�$UPHG�&RQÀLFW� Advisory Opinion 
RI���-XO\�������I.C.J. Reports��������������

�� The Court has discretionary power to give the opinion Cf. Frowein, Jochen Abr. - Oellers-
)UDKP��.DULQ��¶$GYLVRU\�2SLQLRQV¶�LQ�=LPPHUPDQQ��$QGUHDV���7RPRXVFKDW��&KULVWLDQ���2HOOHUV�
)UDKP��.DULQ��HGV����The Statute of the International Court of Justice. A Commentary, Oxford 
8QLYHUVLW\�3UHVV������������
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to the Court by the General Assembly was a legal one, and in the interpreta-
tion of the Court it considered “the compability of the threat or use of nucle-
ar weapons with the relevant principles and rules of international law”. In the 
jurisprudence of the Court this was the first case of an abstract interpreta-
tion and the Court took a liberal view of its advisory jurisdiction��. It should be 
added that both the member states of the United Nations and members of the 
Court were much divided on the appropriateness of the opinion, however, the 
Court by thirteen votes to one decided to comply with the General Assembly’s 
request for an advisory opinion 9. Judge Oda much opposed the giving of the 
opinion, since according to him, there was no need nor rational justification 
for the request of an advisory opinion by the General Assembly, and this was 
simply “a caricature of the advisory procedure” 10.

The reason behind the request regarding the legality of the threat and use 
of nuclear weapons was that the General Assembly and other fora have dealt 
with nuclear disarmament and the total prohibition of nuclear weapons al-
ready for years without having any real progress. The motion regarding the 
request of an advisory opinion was submitted by Indonesia on behalf of the 
non-aligned states, with the aim of breaking the deadlock in respect of the 
prohibition of nuclear weapons by getting an opinion of the Court. They hoped 
that the Court would state that the threat or use of nuclear weapons was not 
permitted by international law. It should be added that the motion requesting 
the Court’s advisory opinion was strongly opposed by the great powers and the 
*HQHUDO�$VVHPEO\¶V�UHVROXWLRQ�������RQ�WKH�UHTXHVW�ZDV�DGRSWHG�ZLWK�UDWKHU�
close voting.

Without entering into details one could state that the advisory opinion on 
the Legality of the Threat or Use of Nuclear Weapons didn’t meet the expec-
tations of its promotors, since the Court didn’t say what they wanted to hear. 
(VSHFLDOO\�EHFDXVH�WKH�&RXUW�KHOG�WKDW

“There is in neither customary nor conventional international law any 
comprehensive and universal prohibition of the threat or use of nuclear weap-
ons as such” (Paragraph 2 A and B); and “in view of the current state of inter-
national law, and the elements of fact at its disposal, the Court cannot con-
clude definitely whether the threat or use of nuclear weapons would be lawful 
or unlawful in an extreme circumstance of self-defence, in which the very sur-
YLYDO�RI�D�6WDWH�ZRXOG�EH�DW�VWDNH´��3DUDJUDSK���(��DGRSWHG�E\�VHYHQ�YRWHV�WR�
seven, using the President’s casting vote).

��� &I�� *DYDQ� *ULI¿WK� DQG� &KULVWRSKHU� 6WDNHU�� 7KH� MXULVGLFWLRQ� DQG� PHULWV� SKDVH� GLVWLQ-
JXLVKHG��LQ�%RLVVRQ�GH�&KD]RXUQHV���6DQGV�����

 9 Para. 1 of the Advisory Opinion.
 10 Legality of the Threat or Use of Nuclear Weapons,�$GYLVRU\�2SLQLRQ��RI���-XO\�������'LV-

senting Opinion of Judge Oda, I.C.J.Reports 1996,�����
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II. why the Marshall Islands?
Returning now to the new cases, as it was already said on 24 April 2014 the 

Republic of the Marshall Islands submitted separate applications against nine 
nuclear weapon states, accusing them of the failure to fulfil their obligations 
with respect to cessation of the nuclear arms race at an early date and nucle-
ar disarmament. Among the nine nuclear weapon states there are five states 
which are parties to the NPT, China, France, the Russian Federation, the Unit-
ed Kingdom, and the United States, four non-NPT states known to possess 
nuclear weapons, namely India, Pakistan, Israel and the Democratic People’s 
Republic of Korea (DPRK) 11.

The applicant requested the Court to order the respondent states “to take 
all steps necessary to comply” with their obligations with respect to the cessa-
tion of the nuclear arms race at an early date and nuclear disarmament “with-
in one year of the Judgement(s), including the pursuit, by initiation if neces-
sary, of negotiations in good faith aimed at the conclusion of a convention on 
nuclear disarmament in all its aspects under strict and effective internation-
al control”.

According to the applications “the Marshall Islands has a particular aware-
ness of the dire consequences of nuclear weapons;” especially because —be-
WZHHQ������ WR�����²����QXFOHDU�ZHDSRQV�RI�ZDUULQJ�H[SORVLYH�SRZHU�ZHUH�
detonated in the Marshall Islands when it was under the trusteeship of the 
United States of America. It should be added that after the Marshall Islands 
gained independence the United States accepted responsibility for its nuclear 
WHVWLQJ�LQ�WKH�0DUVKDOO�,VODQGV�DQG�XQGHU�WKH������&RPSDFW�RI�)UHH�$VVRFLD-
tion between the United States and the Marshall Islands the Washington Gov-
ernment has accepted responsibility for compensation owed to the citizens of 
the Marshall Islands for loss or damage to property and people 12.

III. Jurisdictional Problems
As it is well known the International Court of Justice doesn’t have com-

pulsory jurisdiction and in any concrete case the jurisdiction of the Court de-
pends on the will of the parties, who may express their consent to the Court’s 
jurisdiction in a compromise made after a dispute has arisen, in a jurisdiction-
al clause of a treaty, or in a declaration of acceptance (of compulsory jurisdic-
tion, also termed as “optional clause declaration”).

In the case of three states, the United Kingdom, India and Pakistan, the 
0DUVKDOO�,VODQGV�IRU�WKH�&RXUW¶V�MXULVGLFWLRQ�KDV�UHOLHG�RQ�$UW������3DUD����RI�

 11 The Marshall Islands regarding the world nuclear forces used the data published by the 
Stockholm International Peace Research Institute.

 12 The details of compensation were regulated by an agreement between the two states and 
WKH�0DUVKDOO�,VODQGV�1XFOHDU�&ODLPV�7ULEXQDO�ZDV�HVWDEOLVKHG�LQ�������&I��/RXND��(OOL��Nuclear 
Weapons, Justice and the Law.�(GZDUG�(OJDU�����������
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the Statute, since both the applicant and respondent states are parties to the 
optional clause system and the Marshall Islands has based the Court’s juris-
diction on its own declaration of acceptance made precisely a year earlier, on 
���$SULO�������DQG�WKRVH�RI�WKH�UHVSRQGHQW�VWDWHV��PDGH�E\�,QGLD�RQ����6HS-
WHPEHU�������3DNLVWDQ�RQ����6HSWHPEHU������DQG�WKH�8QLWHG�.LQJGRP�RQ���
July 2004. Thus in three cases from the nine the Court has prima facie juris-
diction.

This view was not shared by India and Pakistan and both of them after re-
ceiving the applications expressed their views that the Court lacks jurisdiction 
and the applications should be dismissed. The President of Court after con-
sultation with the representatives of the two states fixed the time limits for 
the filing of the Memorials by the Republic of the Marshall Islands and the 
Counter Memorials of the two states stating also that in both cases the writ-
ten pleadings shall first address the questions of the Court’s jurisdiction and 
admissibility of the applications 13. Thus in these two cases the Court, follow-
LQJ�WKH�SURYLVLRQV�RQ�SUHOLPLQDU\�REMHFWLRQV�LQ�$UW������SDUD�����RI�WKH�5XOHV�RI�
Court, will consider all the questions of its jurisdiction separately before any 
proceedings on the merits.

In the dispute between the Marshall Islands and the United Kingdom the 
Court has also fixed time limits, however, till now there were no signs that the 
United Kingdom has disputed the Court jurisdiction 14. This does not mean 
that the United Kingdom could not challenge the Court’s jurisdiction either in 
D�SUHOLPLQDU\�REMHFWLRQ�XQGHU�$UW�����SDUD����RI�WKH�5XOHV�RI�&RXUW��RU�DW�D�ODW-
er stage of the proceedings, but in that case the objection would not be consid-
ered separately from the merits of the dispute.

Since two respondents already stated that they would challenge the Court’s 
jurisdiction and the admissibility of the applications it is interesting to con-
sider what might be the arguments of these states. With all probability they 
will advance a long list of arguments, in that respect states are very inventive, 
but in the following we will only refer to some of the arguments which might 
be raised.

The respondent states could refer first of all to the reservations joined to 
their own declarations of acceptance or by reliance on reciprocity on the limi-
tations of the applicant’s declaration acceptance.

7KH������,QGLDQ�GHFODUDWLRQ�RI�DFFHSWDQFH�LV�RQH�RI�WKH�PRVW�FRPSOLFDW-
HG�GHFODUDWLRQV�PDGH�XQGHU�$UW�����SDUD����RI�WKH�6WDWXWH�DFFHSWLQJ�WKH�,QWHU-

 13� 6HH�WKH�3UHVLGHQW¶V�2UGHUV�RI����-XQH������DQG����-XO\�������7KH�3UHVLGHQW�RI�WKH�&RXUW�
KDV�¿[HG����'HFHPEHU������DQG����-XQH������DV�UHVSHFWLYH�WLPH�OLPLWV�IRU�WKH�¿OLQJ�RI�D�0HPR-
rial by the Republic of the Marshall Islands and a Counter Memorial by India; and 12 January 
�����DQG����-XO\������DV�UHVSHFWLYH�WLPH�OLPLWV�IRU�WKH�¿OLQJ�RI�D�0HPRULDO�E\�WKH�5HSXEOLF�RI�WKH�
Marshall Islands and a Counter Memorial by Pakistan.

 14� 6HH�2UGHU�RI����-XQH����������0DUFK������DQG����'HFHPEHU������DV�UHVSHFWLYH� WLPH�
OLPLWV�IRU�WKH�¿OLQJ�RI�D�0HPRULDO�E\�WKH�0DUVKDOO�,VODQGV�DQG�D�&RXQWHU�0HPRULDO�E\�WKH�8QLWHG�
Kingdom.
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national Court’s compulsory jurisdiction, especially because it contains a long 
list of disputes which are excluded from the Court’s compulsory jurisdiction. 
Of course it is difficult to foresee the arguments of the Government of India re-
garding the lack of the Court’s jurisdiction, but it might be possible for there to 
be a reference to the so-called reservation on “surprise applications” in point 
5 of the declaration excluding

“disputes with regard to which any other party to dispute has accepted 
the compulsory jurisdiction of the International Court of Justice exclusive-
ly for or in relation to the purposes of such dispute, or where the acceptance 
of the Court’s compulsory jurisdiction on behalf of a party to the dispute was 
deposited or ratified less than 12 months prior to the filling of the application 
bringing the dispute before the Court”.

One can find a similar reservation in the 2004 British declaration of ac-
ceptance.

The reservations on surprise applications consist of two parts. The first 
one excludes disputes with states which have accepted the Court’s compulsory 
jurisdiction less than twelve months prior to the filing of the application. The 
second part of the reservation relates to any disputes with states that have ad-
hered to the optional clause system only for the purpose of bringing a given 
dispute before the Court (ad causam acceptance). Since the Marshall Islands 
deposited its declaration of acceptance on 24 April 2013 and submitted the 
nine applications against the nuclear weapons states exactly 12 months (on 24 
April 2014) after, that part of the reservation could not be referred to by these 
states as an obstacle to the Court’s jurisdiction. With all probability in view of 
that reservation the Marshall Islands submitted the nine applications after the 
expiration of the 12 months period.

In connection with the second part of the reservation excluding surprise 
applications it should be mentioned that this part of the reservation (and only 
this part) can be found in the 2013 declaration of acceptance of the Marshall 
Islands as well, excluding from the Court’s compulsory jurisdiction

“any dispute in respect of which any other Party to the dispute has accept-
ed the compulsory jurisdiction of the International Court of Justice only in re-
lation to or for the purpose of the dispute” (Para. 1. subpara. ii).

Thus if the respondent states parties to the optional clause system could 
succeed in proving that the Marshall Islands has accepted the Court’s com-
pulsory jurisdiction for the purpose of submitting the disputes concerning the 
non-compliance of disarmament obligations to the Court’s decision then, by 
reliance on reciprocity, they could refer to the reservation joined to the appli-
cant’s declaration of acceptance.

It should be mentioned that, although the first appearance of the above 
mentioned reservation excluding surprise applications ocurred more than 50 
years ago, when after the Court’s judgment in the case concerning the Right 
of Passage over Indian Territory (Portugal v. India) the United Kingdom 
MRLQHG� WKLV� OLPLWDWLRQ� WR� LWV� �����GHFODUDWLRQ�RI� DFFHSWDQFH�� LQ� WKH� MXULVSUX-
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dence of the Court one can mention only one case where there was a reference 
to that part of reservations excluding surprise applications. That happened in 
the case concerning Legality of Use of Force (Yugoslavia v. United Kingdom), 
when the United Kingdom based one of its arguments on that part of the res-
ervation joined to the British declaration of acceptance 15. However, the reser-
vation was not considered by the Court since in the case of the Legality of Use 
of Force (Yugoslavia v. United Kingdom) the Court declared that the Yugoslav 
applications in all the cases against NATO member states were inadmissible 
since at the time of the filing of the applications Yugoslavia was not a mem-
ber of the United Nations and was not party to the Statute thus the Court was 
not open to it.

7KH� �����3DNLVWDQL� GHFODUDWLRQ� RI� DFFHSWDQFH� LV�PXFK� OHVV� FRPSOLFDWHG�
than the declaration acceptance of India and it contains only three reserva-
WLRQV��WKH�OLPLWDWLRQ�RQ�WKH�VHWWOHPHQW�RI�GLVSXWHV�HQWUXVWHG�E\�WKH�SDUWLHV�WR�
another tribunal, the objective reservation of domestic jurisdiction, and the 
multilateral treaty reservation (or considering its common name the Vanden-
berg reservation). That later limitation might have some relevance in the dis-
pute submitted by the Marshall Islands against Pakistan, if Pakistan would be 
a contracting party to the NPT.

That reservation excludes “disputes arising under multilateral treaty un-
less 1. all parties to the treaty affected by the decision are also parties to the 
case before the Court, or 2. the Government of Pakistan specially agree to 
jurisdiction;...”���. However, as it was already mentioned Pakistan is not party 
to the NPT and no other treaty was mentioned in the application against Pak-
istan, thus the reservation has no pertinence to the dispute at hand.

The Marshall Islands has instituted proceedings not only against three 
states having accepted the Court’s compulsory jurisdiction, but against six 
other states, the United States, the Russian Federation, the United Kingdom, 
France, China, India, Pakistan and Israel. Among these six states there are 
four nuclear weapon states and two other states which are de facto nuclear 
weapon states.

At the time of the submission of the applications against the above men-
tioned six states there was no basis for the Court’s jurisdiction. These states 
were not parties to the optional clause system, and there were neither treaty 
provisions in force between the Marshall Islands and any of these states con-
ferring jurisdiction on the dispute at hand, nor a compromise on the submis-
sion of the dispute to the Court’s decision. The Marshall Islands brought its 
dispute with the six states before the Court in the hope that each of these states 
would consent to the Court’s jurisdiction over the disputes and the claims for-
mulated by the Marshall Islands, thus the Court’s jurisdiction could be based 

 15 The reservation came into question in connection with the fact that Yugoslavia made a 
GHFODUDWLRQ�RI�DFFHSWDQFH�RQ����$SULO������DQG�¿OHG�DSSOLFDWLRQV�ZLWK�WKH�&RXUW�DJDLQVW�WHQ�1$72�
states three days later, i.e. on 29 April 1999.

���� 6HH�SDUD��F��RI�3DNLVWDQ¶V������GHFODUDWLRQ�RI�DFFHSWDQFH�
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on the principle of forum prorogatum�����$FFRUGLQJ�WR�$UW�����SDUD����RI�WKH�
Rules of Court if a state submits a dispute to the Court’s decision without hav-
ing any kind of previous consent to the Court’s jurisdiction by the state against 
which the application is made, it shall be transmitted to that state. Such cas-
es should not be entered in the General List, nor even released, and no action 
should be taken in the proceedings, “unless and until the State against which 
such application is made consents to the Court’s jurisdiction for the purposes 
of the case”. If the respondent state accepts the offer for judicial settlement of 
the dispute he/she no longer can refer to the lack of the Court’s jurisdiction���.

Thus the future of the six above mentioned disputes referred by the Mar-
shall Islands to the Court’s decision depends on the reaction of the six states 
against which the applications were made.

%HIRUH������WKH�VLWXDWLRQ�LQ�VXFK�FDVHV�ZDV�GLIIHUHQW�DQG�DIWHU�WKHLU�VXE-
mission all applications were released. Under the previous system these cases 
were put on the General List, and if the state against which the application was 
submitted didn’t gave its consent to the Court’s jurisdiction then the case was 
removed from the List. Since the applications were submitted without any ba-
sis of the Court’s jurisdiction, they were used as a demonstrative political step, 
WKXV�WKH�V\VWHP�LQWURGXFHG�LQ������LV�PRUH�LQ�OLQH�ZLWK�WKH�SULQFLSOH�WKDW�WKH�
Court’s jurisdiction should be based on the parties’ consent. In that connec-
tion Geneviève Guyomar rightly pointed out that if the state refuses such an 
invitation, which is its right, then any unnecessary publicity the case receives 
that might be used for political purposes should be avoided 19.

In the practice of the Court and its predecessor, the Permanent Court of 
International Justice, there were very few cases where the Court’s jurisdic-
tion was based on the concept of forum prorogatum 20. In most cases where 
a state instituted proceedings while the opposing party had not yet accord-
ed its consent to the Court’s jurisdiction, the opposing parties have refused 
the invitation.

Regarding the expectations of the consent of these six states it could be 
stated that there is little chance that any of them will accept the invitation to 
consent to the Court’s jurisdiction on a dispute regarding their obligations 
concerning negotiations on the cessation of the nuclear arms race and nucle-
ar disarmament.

��� On the forum prorogatum see��5RVHQQH��6KDEWDL���The Law and Practice of the Interna-
tional Court 1920-2005 (4th edition with the assistance of Yaël Ronen, Martinus Nijhoff Publish-
HUV�������YRO��,,�����������

���� *X\RPDU��*HQHYLŏYH��Commentaire du Réglement de la Cour internationale de Justice. 
eGLWLRQV�$��3HGRQH�����������

 19 Ibid. 245.
 20 At the time of the Permanent Court these were the Mavrommatis Jerusalem Conces-

sions, the Rights of Minorities in Upper Silesia, after the second world war The Corfu Channel, 
Certain Criminal Proceedings in France (Republic of Congo v. France), and Certain Questions of 
Mutual Assistance in Criminal Matters (Djibouti v. France).
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Considering each of the six states one by one, several reasons could be de-
tected compelling them not to accept the invitation, however, such a short 
overview will concentrate only on the relations of these states to the Interna-
tional Court of Justice.

As it is well known the United States is one of the founding states of the 
principal judicial organ of the UN, accepting the Court’s compulsory jurisdic-
WLRQ�LQ�������KRZHYHU��WKDW�GHFODUDWLRQ�ZDV�WHUPLQDWHG�LQ�������DIWHU�WKH�&RXUW�
delivered its judgment on preliminary objections in the case concerning Mi-
litary and Paramilitary Activities in and against Nicaragua (Nicaragua v. 
United States of America); since that time the United States hasn’t joined the 
optional clause system. It’s true that subsequently the United States was par-
ty before the Court in nine cases, however, with the exception of one case, in 
all these cases the United States was the respondent and practically in all of 
them the Washington Government either raised preliminary objections under 
$UW�����RI�WKH�5XOHV�RI�&RXUW��RU�SUHVHQWHG�FHUWDLQ�REMHFWLRQV�WR�WKH�&RXUW¶V�MX-
risdiction.

France was also among the founding fathers of the Court and made a dec-
ODUDWLRQ�DFFHSWLQJ�WKH�&RXUW¶V�FRPSXOVRU\�MXULVGLFWLRQ�LQ�������,Q������)UDQFH�
left the optional clause system and terminated its declaration in force while 
it was a respondent before the Court in the Nuclear Test Cases instituted by 
$XVWUDOLD�DQG�1HZ�=HDODQG�VHSDUDWHO\�LQ�������,W�VKRXOG�EH�QRWHG�WKDW�)UDQFH�
is one of the few states who accepted another state’s invitation to recognize 
the Court’s jurisdiction to deal with a case against it, and that happened in two 
instances in the 2000s. It is very doubtful whether France will have the same 
attitude in the dispute submitted by the Marshall Islands especially because 
the subject of the dispute is a politically very sensitive matter and differs very 
much from the above mentioned two cases 21.

What concerns the two other great powers who were also founders of the 
Court and parties to the NPT, the People’s Republic of China and the Russian 
Federation (or its predecessor the Soviet Union) have always been reluctant 
towards the Court.

The negative attitude of the former USSR towards the Court has had a 
long tradition. But after the fall out of the Soviet Union some changes could 
be detected; the Russian Federation was a party before the Court only in a sin-
gle case when in the 2000s Georgia instituted proceedings against it regard-
ing the dispute concerning “actions on and around the territory of Georgia” in 
EUHDFK�RI�WKH�,QWHUQDWLRQDO�&RQYHQWLRQ�RQ�WKH�(OLPLQDWLRQ�RI�$OO�)RUPV�RI�5D-
cial Discrimination, and in that case Russia filed preliminary objections which 
were adopted by the Court; otherwise Russia has never been party to the op-
tional clause system.

 21 See Certain criminal proceedings in France (Republic of Congo v. France) and Certain 
Questions of Mutual Assistance in Criminal Matters (Djibouti v. France) cases.
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China never appeared as a party in any case before the Court, and, al-
WKRXJK�WLOO������LW�ZDV�D�PHPEHU�RI�WKH�RSWLRQDO�FODXVH�V\VWHP��DIWHU�LWV�PHP-
bership in the United Nations was normalized, and it replaced the Republic of 
China in the United Nations with the People’s Republic of China, it announced 
that it did not recognize the acceptance of the compulsory jurisdiction of the 
Court made by the “defunct Chinese” government.

7LOO������,VUDHO�ZDV�D�SDUW\�WR�WKH�RSWLRQDO�FODXVH�V\VWHP��KRZHYHU��LWV�GHF-
ODUDWLRQ�ZDV�WHUPLQDWHG�LQ�������,Q�YLHZ�RI�WKH�VKDUS�FULWLFV�E\�,VUDHO�RQ�WKH�
Court’s advisory opinion in the Legal Consequences of the Construction of a 
Wall in the Occupied Palestinian Territory, it would be a nativity to believe 
that Israel will give a positive answer to the Marshall Islands invitation.

There is also little chance that the Democratic People’s Republic of Ko-
rea, a state which has consistently contravened its obligations under the NPT, 
HYDGHG� WKH� ,$($�VDIHJXDUG� V\VWHP�DQG�RSHQO\�RSSRVHG� WKH� ,$($�%RDUG�RI�
Governors’ decisions would consent to the Court’s jurisdiction in the dispute 
submitted by the Marshall Islands.

IV. the twofold obligations of disarmament
The key element of the Marshall Islands applications was Art. VI of the 

NPT which reads as follows
³(DFK�RI� WKH�3DUWLHV� WR� WKH�7UHDW\�XQGHUWDNHV� WR�SXUVXH�QHJRWLDWLRQV� LQ�

good faith on effective measures relating to cessation of the nuclear arms race 
at an early date and to nuclear disarmament, and on a Treaty on general and 
complete disarmament under strict and effective international control”.

The Marshall Islands in the three applications that were made public —
practically with the same wording— argued that in contemporary internation-
al law not only treaty norm is considered, specifically Art. VI of the NPT pro-
viding for the cessation of the nuclear arms race and nuclear disarmament, 
but customary norms of international law as well, and the nine respondent 
states are not fulfilling their obligations resulting from these norms. It should 
be added that although only three of the applications were made public, ac-
cording to the information made public by the Court, as regards the states 
parties to the NPT the Marshall Islands asserts claims similar to those assert-
ed against the United Kingdom; as regards the states non-parties to the NPT 
claims are similar to those asserted against India and Pakistan.

The Marshall Islands interpreted Art. VI of the NPT first of all in light of 
the Court’s advisory opinion delivered in Legality of the Threat or Use of Nu-
clear Weapons, but referred also to the General Assembly’s resolutions and 
documents adopted at the NPT revision conferences.

No question with respect to the perspective of disarmament the most im-
portant provision of the operative part of the advisory opinion is paragraph 2 
F adopted unanimously stating that
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“There is an obligation to pursue in good faith and bring to a conclusion 
negotiations leading to nuclear disarmament in all its aspects under strict and 
effective international control”.

In the applications there were highlighted those parts of the opinion in 
which the Court stated that the obligation to negotiate in good faith on nucle-
ar disarmament

“goes beyond that of a mere obligation of conduct; the obligation involved 
here is an obligation to achieve a precise result —nuclear disarmament in all 
its aspects— by adopting a particular course of conduct, namely, the pursuit of 
negotiations on the matter in good faith” 22.

Without entering into details of the questions of disarmament which is out 
of scope of this paper, it should be mentioned that although paragraph 2 F was 
adopted unanimously both in the literature experts of international law, and 
some members of the Court expressed their reservations and criticised the 
Court for interpreting Art. VI. in its advisory opinion, especially because that 
was not in the General Assembly’s request. According to Judge Guillaume the 
Court acted ultra petita while ruling on nuclear disarmament 23. Christopher 
Ford —who was the US delegate at several conferences on non-proliferation 
and disarmament— called obiter dictum the Court’s statements regarding dis-
armament as it was not requested to make a statement on that question 24. It 
should be emphasize that in view of the applications submitted by the Mar-
shall Islands it is irrelevant whether the Court had acted ultra vires when it 
dealt with the problems of disarmament and interpreted Art. VI. of the NPT, 
not least because the problem of ultra petita in advisory opinions emerges to-
tally differently than in contentious cases, and the Court has greater power 
for interpretation and reformulation of the question to which it is to respond 
than in contentious proceedings 25. Other authors hold the view that the Inter-
national Court of Justice made an invaluable service to the international com-
munity when, although the specific question was not before it, in connection 
with nuclear disarmament it dealt with Art. VI. of the NPT���. This view might 
be supported by the fact that the NPT provisions regarding disarmament are 
some of the weakest points of the treaty. This is especially the case because 
while the two other pillars of the NPT, the non-proliferation and peaceful us-
es of nuclear energy, are rather dealt with in detail, the third pillar, nuclear 
disarmament, is treated only in the preamble and in a single article. Without 

 22 Legality of the Threat or Use of Nuclear Weapons,�$GYLVRU\�2SLQLRQ�RI���-XO\� ������
I.C.J. Reports�����������

 23� ,ELG��6HSDUDWH�2SLQLRQ�RI�-XGJH�*XLOODXPH������
 24� )RUG��&KULVWRSKHU�$���'HEDWLQJ�'LVDUPDPHQW�� ,QWHUSUHWLQJ�$UWLFOH�9,�RI� WKH�7UHDW\�RQ�

the Non-Proliferation of Nuclear Weapons. Non-proliferation Review, vol. 14, No.3, November 
����������

 25� &I��.ROE��5REHUW��The International Court of Justice,�+DUW�3XEOLVKLQJ����������������
���� %RVFK�� 0LJXHO� 0DULQ�� 7KH� 1RQ�3UROLIHUDWLRQ� 7UHDW\� DQG� LWV� )XWXUH�� LQ� %RLVVRQ� GH�

Chazournes -Sands, ����
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questioning the importance of the Court’s advisory opinion in the perspective 
of disarmament, it should be mentioned that it suffers from the same defect 
as the NPT since there is no mention of the delays or the fora where negotia-
tions on disarmament should proceed���; furthermore there are no answers on 
how to achieve nuclear disarmament, and what should be understood under 
nuclear disarmament.

In the applications against India and Pakistan, the Marshall Islands em-
phasized that the above mentioned twofold obligation is opposable erga om-
nes, since the “39. The Court’s declaration is an expression of customary 
international law as it stands today. All States are under that obligation, there-
fore” (39. point of the application against Pakistan; 44. point of the applica-
tion against India). In this connection the applications quoted President Bed-
jaoui’s declaration joined to the Court’s opinion that “this twofold obligation 
to negotiate in good faith and achieve the desired result has now, 50 years on, 
acquired a customary character”���.

After deciding on its jurisdiction then the Court haves to deal with the 
merits of the cases, provided that it establishes its jurisdiction in the cases in 
which the respondents are challenging the Court’s jurisdiction and admissibil-
ity of the applications.

In the phase of merits of the Obligations concerning Negotiations relating 
to Cessation of the Nuclear Arms Race and to Nuclear Disarmament cases the 
Court would be faced with a number of legal problems. First of all, what should 
be understood under the term nuclear disarmament, since it could have at least 
WZR�PHDQLQJV��LW�FRXOG�FRYHU�DOO�WKH�DFWV�RI�SDUWLDO�GLVDUPDPHQW��RU�LW�FRXOG�UH-
fer only to the total nuclear disarmament 29. The other question is, in contem-
porary international law does exist an erga omnes customary rule of disarma-
ment. Just mentioning the two of the problems above, the outcome of cases will 
much depend on the answers given by the Court to these questions.

The applications submitted by the Marshall Islands against the nucle-
ar weapon states voiced the dissatisfaction of the non-nuclear weapon states 
with the progress of disarmament and requested the Court’s help and support 
in order to promote the cause of nuclear disarmament.

The NPT was a “grand bargain” between the nuclear weapon states and 
between those states which are considered as non-nuclear weapon states. The 
nuclear weapon states committed themselves to “pursue negotiations in good 
faith” as a concession for other states to give up the nuclear weapon option 30. 

���� 0DWKHVRQ��0LFKDHO�-���7KH�2SLQLRQV�RI�WKH�,QWHUQDWLRQDO�&RXUW�RI�-XVWLFH�RQ�WKH�7KUHDW�RU�
Use of Nuclear Weapons. American Journal of International Law���������������

��� Cf. Legality of the Threat or Use of Nuclear Weapons.�$GYLVRU\�2SLQLRQ�RI���-XO\�������
Declaration of President Bedjaoui, I.C.J. Reports,�����������

 29� .LHUPDQ��3DXO�0���³'LVDUPDPHQW´�XQGHU�WKH�137��$UWLFOH�9,�LQW�KH���VW�FHQWXU\��Michi-
gan State International Law Review������������

 30� &RUWULJKW��'DYLG���9l\U\QHQ��5DLPR��Towards Nuclear Zero. Routledge, 2010, 40.
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However, according to several states, among them the Marshall Islands, the 
majority of the non-nuclear weapon states, with the exception of some of 
them, have observed their commitments; but the nuclear weapon states have 
been neglecting their obligations; and the non-nuclear weapon states are chal-
lenging the nuclear weapon states for disproportionality priorizing the non-
proliferation pillar and marginizing the disarmament pillar 31.

No question that the nine applications submitted by the Marshall Islands 
against the nuclear weapon states are serving the cause of nuclear disarma-
ment, since they are calling the attention of the international community to 
that problem. Nevertheless one could have some fears that this time again the 
Court was asked to resolve a problem which the politicians were not willing or 
unable to resolve.

 31� -R\QHU��'DQLHO�+���Interpreting the Nuclear Non-Proliferation Treaty. Oxford University 
3UHVV������������
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Les fondements juridiques de La non 
proLiferation des armes nucLeaires 

et son infLuence sur La gouvernance 
mondiaLe

Par Luc Sintat Mpouma 1

'H¿QLWLRQV
Pour mieux expliquer la non prolifération, on doit définir la prolifération 

qui, selon le dictionnaire LAROUSSE, est la multiplication rapide, le foison-
nement, le pullulement.

S’agissant de la prolifération des armes nucléaires, il s’agit de l’augmen-
tation du nombre des Nations accédant à une capacité nucléaire militaire in-
dépendante.

Le glossaire des termes de droit nucléaire terminologie nucléaire et acro-
nymes 2 distingue deux sortes de proliférations:

La prolifération horizontale qui est une augmentation du nombre des 
Etats capables de posséder, fabriquer, ou déployer une technologie d’arme-
ments donnée.

La prolifération verticale qui elle, est, l’augmentation quantitative et/ou 
qualitative en matière de possession, de fabrication ou de déploiement d’une 
technologie d’armes donnée par un Etat.

La première catégorie de prolifération (horizontale) est habituellement 
évoquée pour désigner la dissémination des armes nucléaires ou des capaci-
tés de missiles balistiques 3.

 1 Université de Yaoundé II (Cameroun).
 2 Glossaire de l’école internationale de droit nucléaire, préparé par Mme Christelle Drillat 

et Dr Odette Jancovisch- Prevor- 3e édition, OCDE. 2011.
 3 Ibid.
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La deuxième catégorie de prolifération est habituellement évoquée pour 
distinguer ou décrire l’augmentation des armes nucléaires ou des capacités en 
missiles balistiques 4.

Voilà ce qu’on peut dire de la prolifération qui a pour antonyme la non 
prolifération qui quant à elle, peut être définie comme étant selon le diction-
naire LAROUSSE la politique visant à interdire la possession d’armes nu-
cléaires aux pays n’en possédant pas.

,QWURGXFWLRQ
Après la première apparition expérimentale de l’explosif nucléaire le 16 

juillet 1945 à Alamogordo 5, la non prolifération est devenue la pierre angu-
laire du droit nucléaire, de la sureté et de la sécurité nucléaires depuis les né-
gociations de Londres (1975-1976).

Par définition, le droit nucléaire est l’ensemble des normes juridiques spé-
ciales formulées en vue de réglementer la conduite des personnes morales et 
physiques, menant des activités se rapportant aux matières fissiles, aux rayon-
nements ionisants, et à l’exposition aux sources naturelles de rayonnement.

L’objectif principal du droit nucléaire est de créer un cadre juridique per-
mettant à l’humanité de faire l’utilisation pacifique des matières fissiles de 
manière à assurer la protection de la santé des êtres humains, des biens, et de 
l’environnement.

Pour atteindre cet objectif, il est indispensable de mettre sur pied, un sys-
tème de contrôle de toutes les activités humaines liées au nucléaire, afin d’évi-
ter l’utilisation des matières fissiles à des fins non pacifiques.

A l’origine de la non prolifération, il y’a la situation de puissance liée à 
l’appropriation du fait nucléaire et de l’affolement panique que provoque dans 
les esprits, l’idée d’une guerre atomique ou d’un accident technologique ma-
jeure 6.

Il faut donc limiter les conséquences militaires, politiques, économiques 
et écologiques immenses de la productivité universelle de l’énergie atomique.

Le traité sur la non prolifération des armes nucléaires est à ce jour, la 
norme universelle la plus contraignante en la matière qui, au moyen de ses 
mécanismes juridiques, exerce une impressionnante influence sur la gouver-
nance mondiale au sein de la société nucléaire universelle.

Ledit traité, les accords de garanties et les protocoles qui en résultent, au 
lieu d’éliminer les rivalités dans les rapports interétatiques, les compliquent 
en construisant une société internationale caractérisée par la multiplicité et la 
complexité des relations qui imposent l’interdépendance à ses éléments.

 4 Ibid.
 5 C. Stoiber. Et autres, Manuel de droit nucléaire, AIEA, Vienne 2006.
 6 Henri Pac - Droit et Politiques Nucléaires, PUF, 1994.
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Le fait que le tissu nucléaire mondial soit un composé mixte de matériaux 
civils et militaires rend plus complexes les relations interétatiques auxquelles 
nous sommes accoutumés d’une part, et les relations entre l’Etat et le droit 
d’autre part.

Dans une approche simpliste, nous allons tenter d’éviter les différents as-
pects de la non prolifération; nous n’allons pas nous attarder sur une profonde 
analyse du traité signé le 1er juillet 1968.

Nous allons partir de l’idée de la non prolifération des armes nucléaires 
dans une première partie; ensuite, nous allons découvrir l’influence qu’exerce 
dans les faits, cette idée sur la gouvernance mondiale, grâce à l’affolement pa-
nique née de l’idée d’une guerre atomique institutionnalisant la hiérarchisa-
tion dans les rapports entre les Etats nucléaires et les Etats non nucléaires, les 
Etats détenteurs de l’arme nucléaire et les Etats non détenteurs de l’arme nu-
cléaire, les EDAN et les ENDAN.

I. Premiere partie: l’idee de la non proliferation des armes nucleaires

Cette idée contient deux points essentiels: un point de base et un point 
culminant.

a) Le Point de départ, origine

Depuis la première apparition expérimentale de l’explosif nucléaire le 16 
juillet 1945 à Alamogordo, la formation de l’arsenal nucléaire n’a jamais ces-
sé de croitre (page 9 in fine) comme le montre la succession des faits de l’his-
toire en la matière.

Trois semaines plus tard (21 jours plus exactement) c’est-à-dire le 6 Août 
1945, les américains larguent une bombe atomique sur Hiroshima au Japon, 
puis redoublent l’opération trois jours après, c’est-à-dire le 9 Août 1945 en lar-
guant une autre bombe atomique sur Nagasaki, toujours au Japon qui de ces 
faits, capitule le même jour.

Le 29 août 1949, c’est l’URSS qui entre dans la danse en faisant exploser 
une bombe atomique mettant fin au monopole Américain dans ce domaine.

Dans le langage de la stratégie militaire et celui de la politique, la course 
aux armements nucléaires était engagée et cela constitua le point de départ de 
la formation de l’arsenal nucléaire mondial. Le 12 août 1953, l’URSS fait ex-
ploser sa première bombe, tout avant celles des français le13 février 1960 et le 
24 Août 1968, et celle de la Chine le 16 octobre 1964...

Cette formulation de l’impressionnant arsenal nucléaire croit sans cesse 
et crée un risque de plus en plus inquiétant dans le monde. Ce risque de plus 
en plus inquiétant augmente avec la formation du tissu nucléaire, atteint le 
point culminant
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b) Le Point culminant

L’apparition de l’arme thermonucléaire après celle de l’explosif nucléaire 
a provoqué une mutation non seulement de l’arsenal nucléaire mais aussi de 
la stratégie nucléaire 7. L’explosif nucléaire, arme thermonucléaire, charge nu-
cléaire, missile balistique, on obtient la solution optimale de la capacité de 
destruction.

L’URSS négocie la première, la mutation balisticonucléaire. Par la mise au 
point d’un engin d’une portée d’environ 10 000 km en 1957, elle prend l’avan-
tage en réalisant une décisive percée technique; marque sa suprématie quand 
au même moment, elle lance le premier satellite artificiel et envoie en 1961, le 
premier homme dans l’espace.

Dans cette course, en 1962, c’est-à-dire un an après, les États-Unis ne 
tardent pas à combler leur déficit balisticonucléaire et le 21 juillet 1969, dé-
barquent les premiers Hommes sur la lune.

Une quasi égalité États-Unis URSS apparait dès lors dans la course quan-
titative et qualitative aux armements, mettant au second rang les trois autres 
puissances nucléaires (Chine, France, Grande Bretagne). Tout ceci attire les 
velléités de plusieurs autres Etats de la planète de détenir l’arme nucléaire: le 
Japon, le Canada, l’Allemagne, la Suède, l’Inde...

Un risque de désordre présage l’escalade et nécessite des assises en vue 
des concertations pour la limitation de la course aux armes nucléaires.

A. Le traite sur la non proliferation des armes nucleaires

Bien avant la première apparition expérimentale de l’explosif nucléaire 
d’Alamogordo le 16 juillet 1945, la commission internationale de protection 
radiologique luttait contre les effets jugés néfastes d’un envahissement désa-
gréable des sources de rayonnements depuis sa création en 1928.

Le traité sur la non prolifération des armes nucléaires (TNP) est un trai-
té international conclu en 1968. Près de 120 pays en sont membres à ce jour 
(cf doc. AIEA). Il vise à réduire et non pas à éliminer le risque que l’arme nu-
cléaire se répande à travers le monde. Son application sous le contrôle des 
Nations Unies, est garantie par l’Agence Internationale de l’énergie atomique 
(AIEA).

Mais cette application du traité dépend largement de la volonté des deux 
super puissances; les États-Unis et la Russie (avant 1990, ce fut l’URSS). 
S’agissant des applications juridiques de la non prolifération des armes nu-
cléaires, les accords internationaux intervenus dans ce domaine de la dénu-
cléarisation visent l’un des objectifs suivants:

1º) l’aménagement de l’ordre bipolaire, c’est-à-dire préserver la supréma-
tie de la puissance nucléaire majeure des deux super puissances et procéder 
au désarmement nucléaire des autres.

 7 Simone Courteix, cité par Henri Pac.
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2º) la prohibition des expérimentations nucléaires;
3º) la création des zones dénucléarisées.
Le premier objectif est la base du raisonnement sur le sujet, le mono-

pole des puissances possédantes et la disparition de l’arme nucléaire chez les 
autres. L’atmosphère est une dénucléarisation pure, partielle et limitée desti-
née plutôt à protéger l’environnement qu’à promouvoir le désarmement; il ne 
couvre que deux niveaux de l’espace expérimental de l’arme nucléaire, étant 
entendu qu’il ne concerne pas le deuxième objectif, à savoir les explosions nu-
cléaires expérimentales, souterraines à des fins militaires.

Le troisième objectif est l’interdiction des armes nucléaires dans les zones 
continentales ou territoriales; c’est le plus voyant des objectifs; sectoriel et géo-
graphique, facilement réalisable sur le plan diplomatique. C’est pour cela que 
l’Agence Internationale de l’Energie Atomique (AIEA) devrait venir combler 
les attentes de la lutte contre la prolifération dès le milieu des années 1950.

Ainsi la création de l’AIEA en 1956 et son entrée en fonction un an après 
a eu pour but de déclencher une lutte permanente contre la prolifération des 
armes nucléaires ou encore l’instauration et le maintien de la non proliféra-
tion de ce type d’armement.

On peut être tenté de croire que l’AIEA n’a pas réussi sa mission d’empê-
cher l’avènement d’une prolifération tous azimuts des armes nucléaires; et 
que c’est cet échec qui va nécessiter l’élaboration d’un traité visant à garantir 
la non prolifération des armes nucléaires.

a) L’initiative du traité et objectifs visés

Le TNP fut élaboré à l’initiative des Etats Unis d’Amérique et de L’Union 
des Republiques Socialistes Sovietiques 8.

Il vise à réduire le risque que l’arme nucléaire ne se répande à travers le 
monde; et l’on peut se demander pourquoi ce traité ne couvrirait-il pas le do-
maine de la prolifération du nucléaire civil qui est à l’origine de la contamina-
tion des régions de Tchernobyl et de Fukushima aujourd’hui ?

Certes le traité repose en principe sur la discrimination entre les Etats 
dotés de l’arme nucléaire ayant fait exploser un engin nucléaire avant le 1er 
janvier 1967, c’est-à-dire avant la conclusion et la signature du texte en 1968 
(EDAN) et les autres Etats non dotés de l’arme nucléaire (ENDAN).

Les EDAN (Etats Unis d’Amérique, L’Union Soviétique, le Royaume Uni, 
la France et la Chine), tous membres permanents du Conseil de sécurité des 
Nations Unies s’engagent en signant le traité à ne pas aider les autres pays à 
acquérir les armes nucléaires; les ENDAN s’engagent à leur tour en signant le 
traité, à ne pas fabriquer les armes nucléaires et à ne pas essayer de s’en pro-
curer 9.

 8 Documentation Internet.
 9 Documentation Internet.
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Comme le prévoie le préambule du traité en rappelant l’effort qui doit être 
fait conformément à la charte des Nations Unies pour s’abstenir du recours 
à la menace ou à l’emploi de la force, et pour favoriser l’établissement et le 
maintien de la paix et de la sécurité internationales, le traité engage les parties 
non-dotées d’armes nucléaires «à ne transférer ni ne recevoir à ou de qui que 
ce soit, ni directement ni indirectement, des armes nucléaires... ou le contrôle 
de telles armes». Le traité engage aussi toutes les parties «au traité» à ne pas 
fournir de matières brutes ou de produits fissiles spéciaux ou d’équipement ou 
de matières spécialement conçus ou préparés pour le traitement, l’utilisation 
ou la production de produits fissiles spéciaux à un Etat non doté de l’arme nu-
cléaire 10.

b) Les intentions réelles des initiateurs du Traité

Ce n’est pas la destruction des armes nucléaires détenues par les EDAN, 
mais l’interdiction faite aux ENDAN de chercher à en posséder eux aussi.

En droit privé on dirait qu’il s’agit d’un Traité léonin, et il se fait accompa-
gner par les résolutions des Nations Unies préparées par les EDAN, votées par 
les ENDAN sous les pressions des EDAN.

Le préambule du traité stipule que «une guerre nucléaire ferait subir les 
dévastations à l’humanité entière» sans condamner celles subies par les popu-
lations de Hiroshima et de Nagasaki les 6 et 9 Août 1945. En d’autres termes, 
l’ONU admet que les EDAN peuvent encore frapper les populations des EN-
DAN sans que cela porte préjudice ni à la paix, ni à la sécurité internationales. 
Ceci se révèle dans la portée réelle du Traité.

c) La portée réelle du TNP

Le traité porte sur la dénucléarisation des non détenteurs de l’arme nu-
cléaire, et la prohibition faite à eux de se doter de ladite arme.

Sur le plan juridique le traité n’aurait pas de valeur si les ENDAN n’en fai-
saient pas parties. Ils en font parties à leur détriment.

Dans le droit de la nucléarisation, les contrats, accords et conventions 
d’achat et de vente des centrales nucléaires ou même des armes nucléaires 
sont des ententes entre deux parties; un acheteur et un vendeur. De même, la 
nucléarisation dite contrôlée, qui porte uniquement sur les accords bilatéraux 
entre les Etats-Unis et l’ex-URSS (la Russie) n’engage que les deux super puis-
sances mais produit des effets sur les autres Etats.

Le droit de la dénucléarisation par contre trouve uniquement sa source 
dans les conventions multilatérales. Il est vrai que dans la plupart des cas, ces 

 10 Article 4 du TNP.
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conventions multilatérales elles mêmes sont nées d’une approche bilatérale 
des deux «Grands»; le TNP lui-même est l’une de celles-là 11.

C’est un traité en forme solennelle conclu pour une durée de vingt-cinq 
ans au terme de laquelle une conférence devrait être convoquée en vue de dé-
cider sur son avenir (art .2). Le non prolifération est une stratégie juridique 
pour désarmer les petits EDAN et empêcher la nucléarisation des ENDAN.

L’Agence Internationale de l’Energie Atomique a été créée en 1956 pour 
appliquer le traité sur la non prolifération des armes nucléaires conclu onze 
ans plus tard, en 1968: mais les problèmes de prolifération des armes nu-
cléaires vont subsister et nécessiteront des assises de Londres pour régler les 
ambiguïtés de la société nucléaire internationale. (cf infra).

La multiplicité des instruments sur la non prolifération témoigne du ca-
ractère divergeant des conceptions sur l’objet. Il existe sur cette notion, des 
instruments internationaux, régionaux et même bilatéraux.

En dehors du tout premier instrument international qu’est le traité de 1968 
ratifié aujourd’hui par au moins 187 Etats (), il en existe d’autres de même na-
ture, portant sur le même objet, la non prolifération des armes nucléaires.

Les traités régionaux de non prolifération prévoyant des mesures supplé-
mentaires qui reflètent plutôt des aspirations beaucoup plus politiques que 
scientifiques des Etats de la région concernée existent; mais la non prolifé-
ration régionale ne peut produire que des effets limités à la région et ne peut 
avoir des effets universels. On peut citer:

— Le traité de Tlatelolco (1967) sur l’interdiction des armes nucléaires en 
Amérique Latine.

— Traité de Rarotonga (1986) sur la zone dénucléarisée du pacifique Sud.
— Le traité de Bangkok (1997) sur la zone exempte d’armes nucléaires de 

l’Asie du Sud-est.
— Le traité de Pélindaba (1995) entre l’ONU et l’OUA, créant une zone dé-

nucléarisée en Afrique, non encore entré en vigueur, et pour la plupart, posté-
rieurs aux négociation de Londres.

B. Les negociations, la naissance et la composition du Club de 
Londres

1. Situation en présence

En réalité, si l’Agence Internationale de l’Energie Atomique réussissait à 
bien faire appliquer le Traité sur la non prolifération des armes nucléaires, les 
négociations qui ont donné naissance au club de Londres n’auraient pas eu 
lieu. Négociations longues, (1975-1976), secrètes, fastidieuses, et même fati-
gantes, à cause des multiples divergences de vue des participants, ayant don-
né lieu à des négociations entre deux camps, pour deux objectifs diamétrale-
ment opposés; à savoir, la limitation ou la prolifération des armes nucléaires.

 11 Le TNP est une idée issue d’une concertation des deux grands.
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La prolifération prenait déjà le pas sur l’idée de la non prolifération; le 
danger d’une relance de la prolifération des armes nucléaires s’est à l’instant 
précisé après la diffusion générale de la technique de fission pour la produc-
tion d’énergie à des fins pacifiques. L’explosion atomique souterraine que l’In-
de effectuera en 1974 va donner l’alerte sur le danger que peut présenter la 
volonté d’un pays pris isolement d’étaler son option nucléaire militaire, et il-
lustrer l’usage qui peut être fait des produits de combustion d’un réacteur nu-
cléaire, même de faible dimension.

Le problème de la prolifération des armes nucléaires prend des dimen-
sions préoccupantes car le système de sauvegarde existant est jugé insuffisant 
et inefficace pour prévenir de nouvelles situations d’insécurité nucléaire. Les 
conclusions d’accords de vente portant sur la totalité du cycle du combustible 
se multiplient et s’accélèrent, surtout par exemple entre la République Fédé-
rale d’Allemagne et le Brésil; la France élabore plusieurs projets commerciaux 
pour les contrats avec les ENDAN...

Ce qui nécessite des négociations proprement dites

2. Négociations proprement dites

Il y’avait deux thèses en présence sur la table des négociations:
— celle de l’inévitable prolifération des armes nucléaires à long terme;
— celle de l’interdiction absolue de toute exportation nucléaire

3. L’initiative des assises de Londres

La prolifération nucléaire s’amplifie; les Etats Unis prennent alors l’ini-
tiative de convoquer à Londres, six pays industrialisés dès le début de l’année 
1975. La République Fédérale d’Allemagne; le Canada, la France, le Japon, 
le royaume uni et ‘Union Soviétique, pour discuter des problèmes posés par 
l’exportation des matières et des équipements nucléaires, parce que ces pays 
comptent parmi les plus importants exportateurs nucléaires 12.

Longues, secrètes et à plusieurs reprises, ces négociations ont abouti à 
l’adoption de certaines règles communes sur les relations au sein de la famille 
nucléaire, visant des objectifs précis.

4. Les objectifs des négociations de Londres

L’objectif principal de ces assises était d’arrêter un ensemble de règles 
communes visant à permettre le développement des exportations nucléaires 
compatibles avec le but de la non prolifération des armes nucléaires. En 
d’autres termes, l’autorité du T.N.P était devenu presqu’essentiellement mo-

 12 Henri Pac, op. cit.
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rale et si insuffisante qu’il devenait de plus en plus difficile d’empêcher que le 
matériel et la technologie nucléaires exportés soient détournés à des fins mi-
litaires.

Pour cela, les principaux exportateurs avaient constitué un front commun 
en réalisant une efficace concertation pour harmoniser leurs politiques na-
tionales d’exportation, sous forme de clauses de garanties d’utilisation paci-
fique 13. Ces clauses avaient été exigées de la part des pays exportateurs, pour 
figurer dans les contrats de vente. C’était pour renforcer le contrôle sur la non 
prolifération des armes nucléaires.

L’efficacité des règles de contrôle et des différentes réglementations exis-
tantes dépendait de leur acceptation par tous les pays capables d’exporter de 
la technologie nucléaire.

On a donc vu les longues, secrètes et confidentielles négociations de 
Londres aboutir, dans une atmosphère de consensus beaucoup plus de fait 
que de droit, à l’adoption, fin 1975 début 1976, d’un code de conduite (les an-
glais diront guidelines) en vertu duquel, les sept principaux pays exportateurs 
s’obligent mutuellement à appliquer certaines restrictions aux exportations 
nucléaires afin d’empêcher l’utilisation par les acheteurs, parties ou non au 
T.N.P des matières fissiles qui leur auront été vendues, ou les sous produits 
du fonctionnement d’équipements ou d’installations fournis, à des fins autres 
que pacifiques 14.

Les Etats-Unis appuyés par le Canada et l’URSS (Union des Républiques 
Socialistes Soviétiques) pensent que les Etats aux besoins énergétiques n’ont 
pas à recourir, à l’acquisition des installations couvrant le cycle complet du 
combustible; car on peut leur vendre les seuls réacteurs, mais assortis de 
contrôles très sévères sur l’uranium enrichi et le plutonium.

La France et l’Allemagne Fédérale déclarent que les pays en voie de dé-
veloppement ne doivent pas être exclus de l’industrie et du marché nucléaire

Quant à la Chine, elle estimait que tout les pays devraient avoir la Bombe 
Atomique, et le plus tôt étant le mieux pour faire cesser le chantage nucléaire 
et attendre le stade ultime de la dissuasion. Cette position de la Chine rejette 
les deux précédentes positions aux visés purement commerciales.

Le compromis qui intervint en novembre 1975 fut le résultat du retrait de 
certaines propositions par les Anglais et les Américains en vue d’obtenir des 
garanties encore plus strictes régissant l’exportation nucléaire.

C. La naissance et la composition du Club de Londres

La création du club de Londres était rendue possible grâce à l’initiation 
des Etats-Unis auxquels six autres principaux exportateurs nucléaires se sont 
joint, à savoir: le Royaume Uni, l’Union Soviétique et le Japon.

 13 Ibid.
 14 Ibid.
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Sur le plan politique concernant le problème de la prolifération des armes 
nucléaires, les positions des uns et des autres étaient considérablement éloi-
gnées. Mais ils ont discuté dans la plus grande discrétion. Et l’idée qui les re-
groupait ou mieux, qui les rapprochait, était la volonté de rallier d’autres pays 
qui étaient en train de développer leur propre industrie nucléaire.

A l’issue des négociations de Londres, fin 1975, les sept pays fondateurs 
du club avaient décidé d’étendre progressivement ces règles à d’autres puis-
sances susceptibles d’exposer des équipements nucléaires.

Des contacts bilatéraux furent pris entre les sept membres fondateurs et 
certains pays comme les Pays-Bas, l’Italie, la Suède, la Belgique pour l’Occi-
dent, la Tchécoslovaquie, l’Allemagne de l’Est, la Pologne pour les pays de 
l’Est afin que ces derniers puissent aussi adhérer aux principes des «guide-
lines».

Ces contacts bilatéraux ont permis à cinq nouveaux pays de se joindre aux 
pays fondateurs. Il s’agissait de la Belgique, de l’Allemagne de l’Est, de l’Italie, 
des Pays-Bas et de la Suède en juin 1976...

Mais les pays comme l’Afrique du Sud, l’Argentine, l’Inde, Israël et même 
la Chine, pourtant susceptibles de détenir et d’exporter du matériel et de la 
technologie nucléaires, semblaient avoir été écartés de ces contacts du club 
de Londres.

La Yougoslavie et l’Iran, exclus eux-aussi des contacts initiés par le club 
de Londres, avaient marqué leur hostilité à une association ne réunissant que 
les principaux exportateurs, et dont les décisions tenues secrètes, sont prises 
sans concertations (cf infra, II).

D. L’aboutissement des negociations de Londres

Les négociations de Londres ont abouti à l’engagement de chaque membre 
du club d’accepter pour les exportations, un ensemble de règles de conduite 
communes pour limiter les risques de prolifération des armes nucléaires. Pour 
cela, ils ont adopté un code de conduite ou «guidelines», ils ont établi une liste 
des équipements sensibles non définis, soumis au contrôle 15. Les membres du 
club de Londres se sont donc mis d’accord sur une série de principes direc-
teurs et des recommandations.

Les quatre principes sont les suivants:
1. Les pays exportateurs, membres ou non du TNP devront assurer que 

les fournitures livrées ne seront pas utilisées pour fabriquer des explosifs nu-
cléaires, et soumettre des installations et matières fissiles vendues, au contrôle 
de l’Agence Internationale de l’Energie Atomique basée à Vienne. Ceci a pour 
corollaires:

— que des assurances seront exigées par des exportateurs sur le fait qu’il 
n’y aurait pas possibilité d’extension vers les explosifs militaires ou civils.

 15 Le TNP, documentation Internet.
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— que seules les fournitures exportées et la technologie transférée seront 
soumises au contrôle de l’AIEA.

— que ces contrôles ne seront appliqués obligatoirement qu’à des ma-
tières, équipements et technologies figurant sur une liste établie en commun 
(the trigger list).

2. Les pays acheteurs ou importateurs devront assurer les installations et 
les combustibles achetés contre les risques de sabotage et de terrorisme, c’est-
à-dire qu’ils feront l’objet de mesures de «protection physique» 16.

Il faut noter que la prolifération horizontale augmente les risques d’usage 
de matières nucléaires à des fins terroristes, et y expose même les pays non 
détenteurs d’armes nucléaires, les centrales et les usines nucléaires civiles, les 
transports de matières fissiles..., constituant ainsi des occasions croissantes 
de prolifération.

Les pays acheteurs importateurs devront prendre des mesures permettant 
d’assurer la protection matérielle des matières nucléaires contre le vol ou la 
perte et d’éviter leur utilisation à des fins militaires. Ces mesures de police in-
terne concernent la vigilance des pays acheteurs des matières fissiles 17. Leur 
appréciation dans les pays acheteurs relève de la responsabilité du gouverne-
ment de ce pays. Mais les niveaux de protection physique sur lesquels sont ba-
sées ces mesures doivent faire l’objet d’un accord entre le pays fournisseur et 
le pays récepteur.

— Que les pays acheteurs importateurs s’engagent à soumettre au contrôle 
de l’AIEA, toute installation dérivée ou copiée à partir des installations qu’ils 
auront achetées à l’étranger.

— Tout pays, partie ou non au TNP vers lequel les pays importateurs ré-
exporteraient ce matériel dérivé ou copié se soumettra au contrôle de l’AIEA.

1º Le presqu’accord sur le désaccord des membres du club de Londres les 
a amenés à un compromis sur la définition d’une liste des matériel, équipe-
ments et de la technologie déclenchant l’application des garanties, la fameuse 
«trigger list».

2º La «trigger list»
En l’absence d’un accord unanime sur le principe du contrôle de la tota-

lité du cycle du combustible, les membres du club convenaient d’établir une 
liste des matières, équipements sensibles et technologie y afférente dont la 
vente ou le transfert entrainerait l’application des principes adoptés en com-
mun. Un groupe de travail fut créé à l’issue des négociations de Londres, par 
les membres du Club, fin 1975, pour mettre au point ladite «trigger list», qui 
entrait en conflit avec la liste établie un an auparavant, en 1974, par le comité 
Zangger de l’AIEA. Tout ceci en dehors des ENDAN, pays pour la plupart en 
voie de développement, appartenant au tiers monde.

 16 Le TNP, documentation nternet.
 17 TNP, documentation Internet.



618

Luc Sintat Mpouma

,,��'HX[LHPH�SDUWLH��O¶LQÀXHQFH�GH�OD�QRQ�SUROLIHUDWLRQ�GHV�DUPHV�
nucleaires dens la gouvernance mondiale

C’est justement à l’opposé du droit de la nucléarisation contrôlée qui porte 
uniquement sur les apports bilatéraux entre les deux superpuissances, que le 
droit de la dénucléarisation nait des conventions multilatérales, à l’instar du 
traité sur le non-prolifération des armes nucléaires signé le 01 Juillet 1968. Et 
la plupart de ces instruments multilatéraux naissent d’une approche bilatérale 
des deux superpuissances.

Leur objet vise prioritairement à faire obstacle à la dissémination nu-
cléaire, donc au désarmement nucléaire de l’ensemble des Etats, à empêcher 
l’accès à l’arme nucléaire ou à limiter les possibilités d’extension des arsenaux 
des petits «Etats nucléaires».

Le traité sur le non prolifération des armes nucléaires n’est pas un traité 
de désarmement nucléaire, loin de là.

Il crée bien au contraire le «Club Nucléaire» 18 au sein duquel il fait la dis-
tinction entre petits Etats nucléaires et grands Etats nucléaires d’une part, 
entre les Etats dotés d’armes nucléaires (EDAN) et les Etats non dotés d’armes 
nucléaires (ENDAN) d’autre part préambule; Art III du traité).

On peut dire que le traité de non prolifération des armes nucléaires est au 
point culminent des fondements juridiques de la non prolifération grâce aux-
quels, les cinq membres permanents du conseil du Conseil de Sécurité des 
Nations Unies utilisent l’Agence International de l’Energie Atomique (AIEA) 
pour gouverner le monde. Ils se sont attribué le nom de «COMMUNAUTE IN-
TERNATIONALE» que coiffent les deux plus grands, à savoir: Les Etats Unies 
et la Russie qui elle veut reconquérir l’ancien empire Socialiste Soviétique. 
Tout ceci, grâce à l’arme nucléaire qui a permis de créer un monde nucléaire.

A) Le phenomene nucleaire d’aujourd’hui dans la gouvernance  
 mondiale

La productivité universelle de l’énergie nucléaire a eu des conséquences 
immenses sur le plan économique, écologique et surtout militaire. On est ar-
rivé à une situation de puissance militaire née de l’appropriation du fait nu-
cléaire ayant permis l’affrontement panique qui a créé dans les esprits, l’idée 
permanente d’une guerre atomique. Il en résulte un monde interdépendant et 
solidaire, avec un ordre juridique mondial, créant un droit international pour 
le contrôle des subsistances nucléaires et l’utilisation des matières fissiles.

Ce phénomène unificateur, on dirait d’ internationalisation du droit nu-
cléaire, loin d’éliminer les rapports interétatiques, les a plutôt compliqués 
dans cette société internationale dont la cohésion est conditionnée par la mul-
tiplicité et la complexité des liens qui scellent l’interdépendance de ses élé-
ments; de telle sorte que la vocation du fait nucléaire à l’internationalisation 

 18 18 préambule du TNP, documentation internet.
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par nature congénitale ne comble que partiellement l’abime que le simple rap-
port de forces créé par la puissance nucléaire laisse largement ouvert.

Le monde nucléaire ou le milieu nucléaire est donc constitué par l’en-
semble des relations interétatiques que le caractère planétaire du nucléaire 
noue entre les membres de la Communauté Internationale. Une réalité rela-
tionnelle dont les données premières sont puisées dans le parc nucléaire mon-
dial, beaucoup plus militaire que civil, dont les données à la fois numériques 
et spatiales composent le tissu nucléaire mondial. De ce tissu, nait le besoin de 
créer l’ordre nucléaire à l’échelle international, pour une relation atomique ra-
tionnelle, nécessitant la conclusion d’actes juridiques...

(Conventions, contrats, traités, accords ...). Pour le développement du 
parc et du tissu nucléaires mondiaux, et non pour l’élimination des armes nu-
cléaires dans le Monde.

1. Il existe un tissu et un parc nucléaires mondiaux  
qui sont loin d’être réduits

Il est un mélange de matériaux nucléaires mixtes, civils et militaires, qui 
construisent la panoplie nucléaire mondiale, toujours d’actualité, beaucoup 
plus minée par l’arsenal nucléaire mondial.

Le développement de l’arsenal nucléaire dans le monde inquiète. C’est de-
puis les années 1950. Les Etats Unis ont développé l’arme nucléaire durant la 
première moitié des années 1940 dans le cadre du projet Manhattan. Entre 
1940 et 1960, plusieurs autres pays suivent cet exemple Américain:

L’URSS en 1949
Le Royaume uni en 1952
La France en 1960
La Chine en 1964, sans prendre conscience du danger, sans prendre l’ini-

tiative d’arrêter la course à l’armement nucléaire.
Lorsque l’ONU commence à prendre conscience du risque de voir proli-

férer de telles armes à travers le monde, elle procède à la création de l’Agence 
Internationale de l’Energie Atomique (AIEA) en 1956, non pas dans le but de 
stopper la course des cinq à l’armement nucléaire ou même de procéder au 
désarmement des tenants, mais dit-elle, de promouvoir l’usage du nucléaire, 
non pas à des fins militaires mais à des fins civiles 19.

C’est après avoir créé l’AIEA en 1956 que l’ONU, encore sur l’initiative des 
Etats Unis et de l’Union Soviétique que le TNP sera signé le 1er Juillet 1968 par 
environ quarante autres pays. La Chine ne signera que vingt-et-quatre ans 
plus tard, c’est-à-dire en 1992 sans jamais le ratifier, jusqu’à ce jour. La France 
ne signera pas, mais adhèrera elle aussi en 1992.

 19 Henri Pac, droit et politiques nucléaires.
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Environ 189 Etats sont partis au TNP. Mais le respect du Traité n’est pas 
pour autant assuré depuis la date de sa signature, et les pays non signataires 
ont développé l’arme nucléaire.

— L’Inde (le 18 Mai 1974, puis les 11 et 13 Mai 1998)
— Israël (le 05 Octobre 1968 et le 22 Octobre 1972)
— Le Pakistan (les 28 et 30 Mai 1998)
— La Corée du Nord (le 20 Octobre 2006, le 25 Mai 2009 et le 12 Février 

2013)
— L’Iran (reprise du programme, Janvier 2006, Janvier 2012)
— L’Irak (installations démantelées en 1991)
Certains pays ont arrêté volontairement leur programme d’armement nu-

cléaire. C’est le cas de:
— La Lybie (2003)
— L’Afrique du Sud (1989)
— L’Argentine (1983)
— L’Alfonsin
— La Biélorussie
— Le Brésil
— Le Kazakhstan
— La Suède (1968)
— L’Ukraine.

Leur geste devrait servir d’exemple aux pays possédants, mais non, ces 
derniers ont plutôt développé le tissu nucléaire militaire mondial.

2. Le développement du tissu militaire nucléaire

La non prolifération ne signifie pas «non amélioration» chez les possé-
dants, et le contrôle ne leur est pas opposable.

Il en résulte que la formation de l’arsenal nucléaire croît sans cesse chez 
les cinq membres permanents du Conseil de Sécurité des Nations Unies de-
puis sa découverte, et crée un risque de plus en plus inquiétant dans le monde.

La structure de l’arsenal nucléaire mondial dépend surtout du potentiel 
nucléaire fourni par les deux super grands qui, englobant le monde entier 
dans une infrastructure duo-politique de grandes unités, revêt des caracté-
ristiques qui à la fois la légitiment et dotent sa puissance de destruction d’une 
autorité indiscutée. Parmi les acteurs du jeu nucléaire mondial qui ne sont 
d’autres que les Etats. Ces derniers se distinguent les un des autres.

a) Il y’a des Etats techniciens, une véritable société politique dont les 
membres ne tolèrent pas la concurrence des autres Etats.
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b) Il y’a des Etats atomiques et les Etats nucléaires, la plus importante 
distinction dans la société nucléaire faisant ressortir les grands Etats et les pe-
tits Etats (P.13 cours 20)

Les Etats atomiques sont définis comme ceux qui ont accès à la techno-
logie nucléaire et parmi lesquels, il y’a des Etats juridiquement à compétence 
atomique d’une part et les Etats à industrie atomique de manière empirique 
d’autre part. Cette distinction joue beaucoup dans la gouvernance mondiale. 
Les Etats à compétence atomique jouissant de leur qualité d’Etats avancés 
dans le domaine de la technologie nucléaires, et ont automatiquement le sta-
tut de membres désignés du Conseil des gouvernances de l’Agence Internatio-
nale de l’Energie Atomique: (Art VII du statut de l’AIEA) 21

c) Il y’a des grands Etats et des petits Etats. Dans la société nucléaire in-
ternationale qui assure la gouvernance mondiale, la supériorité des Etats do-
minants se précise par la distinction en son sein, entre les grands et les pe-
tits Etats. Cette distinction crée un lien étroit entre grand Etat et possession 
de l’arsenal nucléaire et thermonucléaire, et relègue dans un statut de second 
rang, les Etats dépourvus de la puissance nucléaire, et, selon la force du lien 
stratégique, elle ordonne les Etats nucléaires entre les grands ou super grands 
et les puissances moyennes, sur la base des potentiels militaires respectifs.

Les grands ou super grands sont des Etats dont les Etats Unis et la Rus-
sie, et les puissances moyennes dont la Chine, la France et la Grande Bretagne.

Cette classification hégémonique fait que dans la société mondiale ac-
tuelle, la Communauté Internationale est constituée des seuls cinq membres 
permanents du Conseil de Sécurité des Nations Unies. Parce qu’ils sont déten-
teurs de l’arme nucléaire; en particulier, Les deux supers grands occupent une 
place de tout premier rang sur la scene mondiale et jouent un role direction-
nel dans l’activite politique mondiale.

Ainsi, grâce à l’idée de non prolifération des armes nucléaires, et par le 
biais de la capacité nucléaire militaire, s’affirme une inégalité de statut entre 
les membres de la société internationale, à l’aide de la détention de l’arme nu-
cléaire. C’est ce que crée dans le monde, le droit des relations nucléaires in-
ternationales.

B) L’exercice de la superiorite des etats nucleaires dans  
 la gouvernance mondiale

Le droit des relations nucléaires internationales fonde l’expression juri-
dique d’une organisation spécifiquement inter-gouvernementale, empruntant 
les voies classiques de la coopération interétatique, mais sans le respect de la 
souveraineté des Etats.

 20 Henri Pac, opacité.
 21 Ibid.
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Ici, la coopération nucléaire dominée par la volonté de puissance hégémo-
nique, présente deux catégories ou variétés de coopération:

— Dans le domaine du nucléaire civil, une coopération ouverte.
— Dans le domaine du nucléaire militaire, une coopération close.

a. La cooperation nucleaire civile est ouverte, contractuelle parce que 
sans enjeu majeur sur le plan de la sécurité collective.

Ici, on admet volontiers que la coopération soit grandement institution-
nelle et qu’elle soit effectuée entre l’organisation spécialisée. C’est ce qui rend 
le droit de la coopération atomique civile pratiquement contractualiste, par 
rapport à celui de la coopération nucléaire sécuritaire qui lui, est exclusive-
ment relationnelle et conventionnelle.

b. La cooperation nucleaire strategique est quant à elle, plutôt fermée. 
C’est par elle que le droit nucléaire domine la famille des sciences juridiques 
et permet aux Etats nucléaires d’exercer la suprématie du feu nucléaire pour 
confisquer la gouvernance mondiale, les Etats dominants privilégiant les ren-
contres bilatérales à des procédés diplomatiques traditionnels, afin d’éviter le 
débat sur le désarmement nucléaire des cinq grands, ainsi que celui qui aurait 
lieu sur leur super armement à eux deux.

Le caractère fermé de la coopération nucléaire stratégique se distingue en 
ce que les mécanismes diplomatiques y relatifs servent uniquement les inté-
rêts des deux superpuissances et sont guidés par de telle sorte que, non seu-
lement les autres Etats même nucléaires n’ont aucune chance d’accéder par 
la voie diplomatique traditionnelle, à la direction du monde stratégique nu-
cléaire, mais encore ne sont pas en posture de faire entendre leur voix 22 Seuls 
les deux grands interviennent dans la confection du statut stratégique du 
monde 23.

Ils constituent dans le monde stratégique international, une super struc-
ture politique qui est devenue un véritable pouvoir supra-étatique, capable de 
décider et de faire exécuter, sans que décisions et exécution soient subordon-
nées au concours des autres Etats 24.

A ce point, dominé par la concurrence des hégémonies des deux grands, 
les relations stratégiques internationales sont fondées juridiquement sur des 
mécanismes dynamiques des négociations internationales dans lesquelles do-
minent les négociations bilatérales. On l’a observé pour les situations en Sy-
rie et en Ukraine, les rencontres entre le secrétaire d’Etat Américain, John 
Kerry et le Ministre des Affaires étrangères de la fédération de Russie, Ser-
guey LAVROFF qui décident du sort des autres. Les sommets et les confé-
rences internationaux se tiennent sans intégrer les Etats ne possédant pas la 
technologie nucléaire militaire. Dedans, on superpose des règles de droit, sans 

 22 Ibid.
 23 Ibid.
 24 Ibid.
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jamais pénétrer dans le domaine organique ou institutionnel, et les supers 
grands dans l’ordre sécuritaire des relations internationales décident au nom 
du monde entier.

Vraisemblablement, l’ordre dicté par le gouvernement mondial constitué 
des deux grands se réclame d’une autorité indiscutée et d’une infrastructure 
militaire qui intègre dans les mécanismes des relations mondiales, une com-
mune échelle de valeurs qui solidarise l’ensemble des Etats du monde.

Grâce au traité sur la non prolifération des armes nucléaires qui a permis 
aux supers puissances de confisquer la détention de l’arme nucléaire, ces der-
nières utilisent l’AIEA à travers le Conseil de Sécurité des Nations Unies.

c. Les puissances nucleaires, grâce au traité de la non - prolifération des 
armes nucléaires, dominent l’ONU et à travers celle-ci, utilisent l’AIEA en vue 
de maintenir le monde entier dans un climat de la peur du recours à l’arme su-
prême.

Les aspects juridiques de l’utilisation pacifique de l’énergie nucléaire 
n’entrent pas beaucoup en jeu dans l’exercice de la gouvernance mondiale par 
les grandes puissances nucléaires.

Par contre, le droit nucléaire militaire rentre directement dans cette pers-
pective.

L’AIEA joue un rôle substantif au sein des Nations Unies. Elle a un puis-
sant pouvoir normatif par lequel, les puissances nucléaires gouvernent le 
monde. Elle exerce également un pouvoir de pression sur le Conseil de Sécuri-
té de Nations Unies, sur ordre desdites grandes puissances nucléaires.

1º Grâce au pouvoir normatif de l’AIEA, les grandes puissances nucléaires 
exercent la gouvernance mondiale (cf. Infra sur la subordination des Etats 
non nucléaires).

Il existe un accord entre l’AIEA et l’ONU, dont le protocole précise (3e pa-
ragraphe) que l’Agence aura, dans le domaine nucléaire, «la position domi-
nante» et selon son statut, dans l’exercice de ses fonctions, l’Agence agit se-
lon les buts et les principes adoptés par les Nations Unies en vue de favoriser 
la paix et la coopération internationales, conformément à la politique suivie 
par les Nations Unies en vue de réaliser un désarmement universel garanti, et 
conformément à tout accord international conclu en application de cette po-
litique, on distingue, on l’à souligné, (cf supra) que la coopération stratégique 
nucléaire est close; en plus, un lien unique entre le Conseil de Sécurité des Na-
tions Unies et l’AIEA a été établi par le statut de cette dernière lui confèrent 
désormais des pouvoirs normatifs exorbitants au droit commun des institu-
tions spécialisées des Nations Unies est un mode de stratégie de la dissuasion 
(l’avons-nous déjà évoqué) qui trouve son origine dans la situation apocalyp-
tique qui engendrerait le recours à l’arme suprême. Dans cette perspective, et 
conformément à l’article III (D) de son statut, l’AIEA exerce une fonction d’in-
fluence et hautement normative en vue de surveiller le respect de la non proli-
fération. Elle occupe alors dans ce domaine, une position dominante (Art III) 
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dont elle peut abuser à tout moment en vue d’exécuter la volonté et de préser-
ver l’hégémonie des EDAN, en fait des deux supers puissances.

2º L’AIEA au service des Etats détenteurs de l’arme nucléaire. L’AIEA 
à été créée pour garantir l’application du traité sur la non prolifération des 
armes nucléaires, ou du moins réduire le risque que l’arme nucléaire ne se ré-
pande à travers le monde, au moyen de son pouvoir normatif. Mais ses préro-
gatives en tant que relais de la domination des grandes puissances nucléaires 
la placent au dessus des Nations Unies, et pérennise la subordination des 
Etats non nucléaires.

C. La subordination des etats non nucleaires aux ordres des cinq 
membres permanents du Conseil de Securite de l’ONU

Par le biais de l’Agence Internationale de l’Energie Atomique, les puis-
sances nucléaires dominantes ne concèdent aux Etats non nucléaires qu’une 
position d’infériorité dans la société contemporaine.

L’Art III (D) du statut de l’Agence Internationale de l’Energie Atomique 
prévoit la conclusion des «accords» entre elle (l’agence) et un Etat ou un 
groupe d’Etats. La plupart de ces accords sont des accords de garantie que 
l’AIEA conclut avec les Etats, en majorité partie au TNP qui introduit la discri-
mination entre EDAN et ENDAN.

Le dispositif du protocole additionnel signé le 22 septembre 1998 comble 
les lacunes des mesures de l’Accord de garanties fondées sur la vérification par 
l’AIEA, de la comptabilité des matières nucléaires déclarées. L’art. III du TNP, 
repris par le rapport de l’AIEA de 2002 25 sur le traité sur la non-prolifération 
des armes nucléaires dispose que «tout Etat non doté d’armes nucléaires doit 
ACCEPTER LES GARANTIES STIPULEES DANS UN ACCORD QUI SERA 
NEGOCIE ET CONCLU AVEC L’AIEA. A SEULE FIN DE VERIFIER L’EXE-
CUTION DES OBLIGATIONS ASSUMEES PAR LEDIT ETAT AU TERME DU 
TNP. Le traité fait également obligation aux dits Etats en ces termes: la négo-
ciation de ces accords doit commencer au plus tard à la date du dépôt de l’ins-
trument de ratification du TNP par l’Etat, et s’achever dans les 18 mois sui-
vants.

Il s’en suit que la souveraineté des Etat non dotés d’armes nucléaires se 
trouve totalement mise en cause, voire ignorée par cette disposition du TNP, 
même si l’art. III (D in fine) du statut de l’AIEA prévoit que «sous réserve 
des dispositions... et de celles des accords conclus entre elle (l’AIEA) et un 
Etat ou un groupe d’Etats conformément aux dispositions du présent statut, 
l’AGENCE EXERCE SES FONCTIONS EN RESPECTANT LES DROITS SOU-
VERAINS DES ETATS.

L’art. III (4) du TNP crée donc un dictat à l’égard des ENDAN car pour 
la plupart, à ce jour, les 189 Etats qui sont partis du TNP viennent du tiers 
monde.

 25 Document produit par l’AIEA, édité en 2002.
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���/D�VLJQL¿FDWLRQ�UHHOOH�HW�OH�UROH�GHFLVLI�GHV�DFFRUGV� 
de garanties et de leurs protocoles additionnels

Juridiquement les accords de garanties et leur protocole additionnel 
constituent un système de garantie en droit nucléaire, un instrument indis-
pensable à l’AIEA pour la non prolifération et la coopération nucléaire (Art. 
III du TNP).

Tous les Etats non dotés de l’arme nucléaire parties au TNP sont tenus de 
se soumettre à l’exécution des obligations internationales nées du TNP, des 
accords de garanties et leurs protocoles additionnels qu’ils ont signés pour la 
sécurité internationale et le développement.

Il s’agit d’un type d’accord strictement bilatéraux, une race d’instruments 
contraignants, de caractère juridiquement unique, découlant du TNP, un trai-
té international.

Tous ceux qui adhèrent au TNP sont obligés de conclure les accords de 
garanties et leur protocole avec l’AIEA. Cette obligation ne se limite pas aux 
Etats membres de l’AIEA, ni à ceux ayant adhéré au TNP; elle s’étend aux 
Etats qui n’ont pas adhéré au TNP.

Le système de garanties prévu par le statut de l’AEIA a existé avant le TNP 
et avant les accords de garanties liés aux TNP.

La validité des dispositions des accords de garanties résultant du statut de 
l’AIEA est toujours la même et est en conformité avec les accords de garanties 
conclus par l’AIEA avec les Etats qui n’ont pas adhéré au TNP.

2. Le role politique preponderant de l’aiea dans la gouvernance  
mondiale

L’Agence Internationale de l’Energie Atomique joue au sein des Nations 
Unies, un rôle particulièrement politique et subsidiairement régent. Les ob-
jectifs consistent à hâter et accroître la contribution de l’Energie atomique à la 
paix, la santé et la prospérité dans le monde (art. II et III de son statut), mais 
aussi à empêcher l’utilisation des moyens nucléaires à des fins militaires.

Par ailleurs, le statut de l’AIEA fait de cette institution spécialisée, le point 
focal de la gouvernance mondiale des superpuissances nucléaires, proprié-
taires du Conseil de Sécurité des Nations Unies. Car le statut de l’Agence a créé 
un lien unique entre ce dernier et l’AIEA, donnant au Conseil des gouverneurs 
de cette dernière, accès direct au Conseil de Sécurité des Nations Unies, en cas 
de violation par un Etat, de ses obligations découlant des Accords de Garan-
tie (Art. XIIe); C’est en quelque sorte le gendarme du Traité sur la non-proli-
fération des armes nucléaires vis-à-vis des Etats non détenteurs de l’arme nu-
cléaire.

Le mandat que l’AIEA détient de son statut permet à cette dernière de 
créer des normes internationales dans le domaine technique qui est celui de 
la sécurité. Les activités de l’Agence, et son travail normatif couvrent toutes 
les branches d’activités nucléaires comme la sûreté nucléaire, la sécurité nu-
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cléaire, la science et la technologie nucléaires qui fondent sa position domi-
nante dans la gouvernance mondiale.

Le conseil des gouverneurs de l’AIEA est donc l’organe moteur du système 
pour la gouvernance mondiale à travers lequel, les superpuissances nucléaires 
dominent la planète au nom du Traité sur la non-prolifération des armes nu-
cléaires.

Le conseil des gouverneurs de l’AIEA est à l’origine des normes techniques 
qui sont élaborées, adoptées et publiées par l’AIEA dans ses domaines de com-
pétences définis à l’article III de son statut. Relèvent donc de ces domaines de 
compétences de l’Agence, les normes internationales juridiquement contrai-
gnantes créées par traités ou conventions établis par les Etats membres de 
l’AIEA, sous les auspices de cette dernière. Et l’autorité habilitée à conclure 
ces Accords et traités avec les Etats et organisations intergouvernementales 
pour l’Agence est le Conseil des gouverneurs dont la composition définie à: 
l’article VI du statut de l’Agence est largement dominée par les membres ve-
nant des régions les plus avancées dans le domaine de la technologie nu-
cléaire; ils pèsent donc dans les décisions de cet organe, puisque celui-ci tient 
son pouvoir du statut de l’Agence (art. VI; FXIII et XIV).

3. La non-proliferation et la situation d’inferiorite 
technologique et juridique des pays sous-developpes

Les articles III et IV du statut de l’AIEA ne font aucune distinction entre 
les Etats membres de cette Institution; et l’on peut se tromper à la lecture de 
ces articles pour penser à l’égalité de traitement des Etats devant l’Institu-
tion de gestion et de coordination nucléaires qu’est l’AIEA. En réalité, non; 
d’abord, le mode d’élaboration des textes de l’AIEA place les pays sous-dé-
veloppés en situation d’infériorité dans la gouvernance mondiale. Il les place 
même en marge de la société nucléaire mondiale et hors des relations nu-
cléaires internationales. Le statut de L’ AIEA, texte fondamental des activités 
de la société nucléaire mondiale, n’est pas le fruit d’une authentique collabo-
ration internationale. Au lieu que les pays sous-développés donnent une ad-
hésion par consentement enthousiaste en signant librement le TNP et en né-
gociant volontairement les Accords de garanties, on constate qu’ils se livrent 
plutôt à la discrétion des puissances nucléaires technologiquement avan-
cées. Le Traité instituant l’AIEA, considéré par eux comme une stipulation 
pour autrui, les situe au rang des tiers bénéficiaires de ce texte. L’article III du 
TNP stipule que: «tout Etat non doté d’arme nucléaire qui est partie au Trai-
té s’engage à accepter les garanties stipulées dans un accord qui sera négocié 
et conclu avec l’Agence Internationale de l’Energie Atomique, conformément 
au statut de l’Agence... et au système de garanties de ladite Agence. (Art. III 
TNP). Les superpuissances nucléaires n’ont considéré les Etats sous-dévelop-
pés comme Etats à besoins nucléaires qu’à la seule condition qu’ils restent les 
seuls maîtres du monde.
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La nature juridique de l’AIEA et ses relations statutaires avec l’ONU 
prouvent ces assertions. C’est par l’AIEA, véritable directoire des possédants 
nucléaires, que les détenteurs de la haute puissance de feu entendent subor-
donner leur action d’assistance et de développement sur les maillons faibles à 
la sécurité et au maintien de leur propre domination. A ce jour, l’organisation 
de l’AIEA, ses relations avec l’ONU et le dosage du conseil des gouverneurs 
de l’AIEA assurent la prépondérance des possédants atomiques au sein de ce 
conseil et la primauté de celui-ci.

Le contenu des textes fondamentaux de l’Agence et des textes complé-
mentaires comporte des données discriminatoires vis-à-vis des pays sous dé-
veloppés, et la non-prolifération se confond avec l’idée de garantie qui sous 
tend les accords issus du TNP que l’AIEA signe avec les Etats. C’est ce système 
d’Accords bilatéraux de garanties que les pays sous-développés ont qualifié 
‘’d’inégal’’, de ‘’vescatoire’’ et de ‘’policier’’ 26.

Les ENDAN adhérent à la société nucléaire même sans être Etats nu-
cléaires, comme d’autres entrent en religion; leur engagement est fait de re-
nonciation. Et à base du traité, se trouve l’idée qu’il existe deux catégories 
d’Etats dans la société nucléaire internationale; les majeurs et les mineurs 
qu’il faut soumettre à tout prix à la tutelle d’un curateur international qui est 
l’Agence Internationale de l’Energie Atomique.

Parti de l’idée d’éviter une guerre nucléaire, la non-prolifération des armes 
nucléaires est devenue un enjeu ‘’politico-militaro-économique’’’ du club à 
l’unilatéral 27.

Si le TNP n’est pas tendre à l’égard des pays sous développés parties, il est 
riche d’ambiguïtés sur les garanties applicables aux ENDAN non parties.

Les représentants des pays sous-développés aux assises nucléaires es-
timent à tort ou à raison, que les directives (guidelines) complémentaires 
violent les dispositions du TNP, et un climat de méfiance s’est instauré entre 
EDAN et ENDAN 28.

Aujourd’hui, les ENDAN, devant l’intransigeance des superpuissances ré-
clament que leur non-armement nucléaire crée une politique de désarmement 
indispensable à leur sécurité.

D. Un desermement nucleaire est indispensable pour une bonne 
gouvernance mondiale

La société nucléaire interétatique au sein de laquelle les acteurs du jeu 
nucléaire mondial sont les seuls Etats atomiques techniciens, se comporte 
comme une société politique, à l’instar des anciennes sociétés théocratiques. 
C’est pourquoi, toute personne étant dépendante d’elle, l’adhésion, ne se-

 26 Jean-Marie RAINAUD,. Le droit nucléaire. Que sais-je ? P.U.F Vendome 1994.
 27 J. Klein, l’avenir du TNP, cité par .....cahiers français, Nº 263.
 28 Ibid.
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rait-ce qu’implicite à l’ordre juridique dicté par les seuls Etats techniciens est 
quasiment obligatoire, car elle est indispensable à la vie de ce monde.

Un désarmement nucléaire complet, total et inconditionnel est-il possible 
pour demain ?

Le Président des Etats Unis d’Amérique Barrack OBAMA, au début de son 
premier mandat, avait promis que l’Amérique réalisera un monde sans arme 
nucléaire (....). Puis, plus rien.... Aujourd’hui, au milieu de son deuxième et 
dernier mandat, l’on estime qu’environ 25 000 armes atomiques existent dans 
le monde, dont 1800 en alerte d’être déclenchées, et la lutte contre la prolifé-
ration des armes nucléaires semble n’avoir pas encore commencé.

Dans la gouvernance mondiale, l’Etat nucléaire se caractérise par la puis-
sance conflictuelle, parce qu’il dispose d’une panoplie balistico-nucléaire, 
seule à même de lui permettre de parler le langage de la dissuasion. Cette dis-
suasion est liée à la détention de l’arme nucléaire, dont le fait matériel de puis-
sance coercitive est constitué par le feu nucléaire militaire, lui octroyant une 
posture normative productrice d’actes règles de nature exceptionnelle, sans 
que l’on puisse tenir pour juridique la métamorphose géopolitique à la suite 
de laquelle, ces actes règles se sont produits.

E. Le renforcement de l’impact normatif de la puissance 
nucleaire dans la gouvernance mondiale

Il se manifeste par la fondation d’un nouveau statut d’Etat caractérisé par 
la puissance nucléaire et symbolisé par la violence hyperbolique de l’arme nu-
cléaire. Et dès lors que la superpuissance a, en sa possession, l’usage d’une 
telle violence démesurée, elle s’octroi automatiquement un nouvel échelon 
de pouvoir politique de subordination sur les Etats, petits Etats. Elle possède 
seule désormais, la puissance coercitive de la guerre absolue, avec la possibi-
lité de mettre en question, la substance et l’avenir des autres Etats; ce qui lui 
confère au premier chef, une suprématie politique transnationale ou même 
transfrontière.

Ce paradoxe du statut géopolitique de l’Etat nucléaire joue un rôle très dé-
terminant dans la gouvernance mondiale. L’arme nucléaire inscrit chaque su-
perpuissance dans une situation gé-ostratégique sans précédent et permet aux 
cinq grands de ce monde de créer un ensemble normatif dans l’espace inter-
national, grâce à l’utilisation de l’ONU. Elite des super-Etats dotés d’une su-
prématie politique totale, son poids repose sur l’appartenance à un club très 
fermé réservé aux seuls pairs de l’Etat nucléaire qui manipule au quotidien, 
le conseil de sécurité de l’ONU, lequel, tout organe onusien qu’il soit, formel-
lement et juridiquement, n’a pas d’autre rôle que de représenter et de tenter 
d’imposer les volontés particulières des Etats nucléaires; parce que le droit de 
véto, qui permet aux cinq membres permanents du Conseil de Sécurité de blo-
quer à tout instant la procédure du Conseil, parce que officiellement reconnus 
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comme tels (constituée d’eux-mêmes) 29 issue d’une légalité d’exception, qui 
échappe à tout contrôle.

F. Des visions discordantes

C’est dans cet ensemble de gouvernance mondiale que des voies sont dis-
cordantes sur la non-prolifération. Pour la grande Bretagne, le Traité sur la 
non-prolifération des Armes Nucléaire est un TNP et non un Traité d’aboli-
tion des armes nucléaires, car il fait la distinction entre EDAN et ENDAN. La 
Russie et la Chine, les deux grandes alliées communistes de la gouvernance 
au sommet ont souligné que la prorogation indéfinie du TNP ne devait pas 
constituer un mandat pour une possession indéfinie par les puissances nu-
cléaires, d’arsenaux nucléaires, mais doit se poser comme la première étape 
du processus d’élimination de ce type d’armements.

La quatrième voix discordante était venue de la France qui, en raison du 
caractère discriminatoire du Traité sur la non-prolifération des armes nu-
cléaires, ne l’avait pas signé dans l’instant, pour n’y adhérer qu’en 1992 (c’est-
à-dire 24 ans plus tard). Sa position fut alors exprimée en ces termes, par son 
représentant permanent le 12 Juin 1968, devant l’Assemblée générale des Na-
tions Unies: «autant que quiconque, le gouvernement français est conscient 
des risques terribles que l’arme nucléaire fait peser sur tous, mais il main-
tient qu’il n’est de solution à cette menace, que dans l’arrêt de la fabrication 
de l’arme, et dans la destruction des stocks. Le véritable problème est celui de 
la disparition de l’arme atomique. Les nations du monde ne recevront des ga-
ranties de sécurité auxquelles elles sont en droit de prétendre que lorsque les 
puissances nucléaires auront accepté de s’engager dans la voie du désarme-
ment nucléaire, et auront mené celui-ci à son terme».

(Q�FRQFOXVLRQ
La gouvernance mondiale est caractérisée par un ensemble d’agrégats 

socio-politico-militaires, comme le recours à plusieurs fondements du droit 
nucléaire militaire à savoir: la menace du recours à la puissance matérielle 
coercitive et irrésistible de l’arme nucléaire dans l’espace international; l’uti-
lisation du droit décisionnel de forme élevée, motivée par des considérations 
stratégiques, qui aboutissent au non respect de la souveraineté des Etats non 
détenteurs de l’Arme Nucléaire.

Il est à constater, que les éléments de base du droit nucléaire militaire 
veulent largement investir dans certains pays, le droit constitutionnel et la 
science politique; ce qui place les ENDAN à une situation de dépendance et 
donc d’infériorité devant la suprématie politico- militaire des EDAN.

 29 Les exemples récents ou en cours sont constitués par les guerres du golf, de Côte d’Ivoire, 
de Lybie, de Syrie pour lesquels le Conseil de sécurité a été utilisé par les Etats nucléaires pour la 
réalisation de leur propres plan militaire.
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Il en résulte que le statut de puissances nucléaires de ces derniers carac-
térise les données géopolitiques du droit nucléaire. De même, le droit de la 
non-prolifération des armes nucléaires est sans nul doute à ce jour, le do-
maine du respect de la norme juridique supérieure qui génère la gouvernance 
mondiale.

De la première utilisation de l’arme nucléaire par les Etats Unis au TNP en 
passant par la création de l’AIEA, on a assisté à la création d’un ensemble nor-
matif dans l’espace international, qui consacre à l’échelle de la société mon-
diale, un espace de pouvoir propre aux Etats nucléaires.

La gouvernance mondiale, telle qu’elle est exercée aujourd’hui, se présente 
comme l’exemple type de l’expression d’un pouvoir dictatorial qui confisque 
toute velléité de désarmement nucléaire.

Et l’on espère néanmoins que tôt ou tard le désarmement nucléaire total 
et inconditionnel sera la seule alternative à la non-prolifération des armes nu-
cléaires.
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5. Traité du 10 Octobre 1967 sur les principes régissant les activités des Etats en matière 
d’exploration et d’utilisation de l’espace extra atmosphérique, y compris la lune et les 
autres corps célestes.

6. Traité de Tlatélolco de 1967 visant l’interdiction des armes nucléaires en Amérique 
Latine, révisée en 1994.

7. Traité des Nations Unies de 1968 sur la non prolifération des armes nucléaires, entré 
en vigueur le 5 Mars 1970, révisé en 2000.

8. Traité de 1971, interdisant de placer les armes nucléaires et d’autres armes de des-
truction massive sur le fond des mers et des océans ainsi que leurs sous-sols, entré 
en vigueur le 18 Mai 1972.

9. Les directives du Club de Londres, de 1974 sur le Nuclear Suppliers group (NSG).
����7UDLWp�GH�5$52721*$�GH������VXU�OD�]RQH�GpQXFOpDULVpH�GX�SDFL¿TXH�6XG��UpYLVp�

le 11 Décembre 1986.
11. Traité de PELINDABA de 1995 entre l’ONU et l’OUA, créant une zone dénucléarisée 

en Afrique (non encore entré en vigueur).
12. Traité de BANGKOK de 1995 sur la dénucléarisation de l’Asie du sud-est, enté en vi-

gueur le 27 Mars 1997.
13. Traité d’interdiction complète des essais nucléaires de 1996 entre l’ONU et le CTBT, 

non encore entré en vigueur.
14. Système des garanties de l’AIEA comportant de nombreux accords, conventions, 

protocoles et traités portant sur la non prolifération des armes nucléaires.
15. Recueil International des textes de droit nucléaire, édité par l’Agence de l’OCDE 

pour l’énergie atomique.
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Progress towards a global Nuclear 
liability regime

By Stephen G. Burns & Ximena Vásquez-Maignan

During its April 2014 meeting, the Steering Committee for Nuclear En-
ergy held a policy debate on “Progress towards a Global Nuclear Liability 
Regime”. The Steering Committee heard presentations from several experts 
on nuclear liability issues. To prepare the delegates to the Steering Commit-
tee for the policy debate, the Nuclear Energy Agency (NEA) Secretariat pre-
pared a background note on the status of the nuclear liability regimes, as 
well as on current issues and challenges in implementing the regimes.

This article is based on the background note and is intended to provide 
basic information on the relevant international conventions and an overview 
of recent developments to enhance the understanding of the legal framework 
in which policymakers and practitioners are engaging to respond to the call 
for broader adherence to the international liability instruments. The opin-
ions expressed and arguments employed herein are those of the authors and 
do not necessarily reflect the official views of the OECD or of the govern-
ments of its member countries.A version of the article also appears in the Nu-
clear Law Bulletin No. 93, Vol. 2014/1.

Stephen G. Burns, Head of Legal Affairs & Ximena Vásquez-Maignan, 
Senior Legal Advisor - OECD Nuclear Energy Agency 

introduction
As the production and use of nuclear energy for peaceful purposes devel-

oped in the 1950s, a specific legal framework for third party nuclear liability 
was established to ensure adequate compensation for damage to persons and 
property resulting from a nuclear accident, but also to encourage the indus-
try to develop nuclear technology and assume responsibility without being ex-
posed to an uncertain and potentially ruinous liability burden.
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Significant attention has been understandably placed at the internation-
al and national levels on fostering strong programmes to achieve safety, se-
curity and safeguards at a high level. Notwithstanding best efforts to achieve 
a high level of safety, the possibility remains that accidents may occur within 
a nuclear installation (i.e. not only nuclear power plants but also any instal-
lation in which there are nuclear fuel, nuclear substances, radioactive prod-
ucts or waste) or during the transportation of nuclear substances to or from 
a nuclear installation. As the experience shows from the accidents that oc-
curred at Three Mile Island (United States) in 1979, Chernobyl (former USSR) 
in 1986, and Fukushima Daiichi (Japan) in 2011, severe accidents can have 
varying and potentially far-reaching consequences affecting both people and 
property.

In the wake of the Fukushima Daiichi nuclear power plant accident, the 
General Conference of the International Atomic Energy Agency (IAEA) en-
dorsed in September 2011 an Action Plan on Nuclear Safety (“IAEA Action 
Plan”) 1 to strengthen the global nuclear safety framework. The IAEA Action 
Plan calls upon member states “to work towards establishing a global nuclear 
liability regime that addresses the concerns of all states that might be affected 
by a nuclear accident with a view to providing appropriate compensation for 
nuclear damage”, and “to give due consideration to the possibility of joining the 
international nuclear liability instruments as a step towards achieving such 
a global regime”. As directed by the plan, the International Expert Group on 
Nuclear Liability (INLEX) made recommendations in June 2012 to facilitate 
the achievement of such a global regime. 2 More recently, the Joint Statement 
on Liability for Nuclear Damage signed by France and the United States in Au-
gust 2013, 3 the G20 Leaders’ Declaration of September 2013, 4 and the Fran-
co-Russian Nuclear Power Declaration signed in November 2013 encourage 
multilateral co-operation towards achieving a global nuclear liability regime. 5

 1 . IAEA document GOV/2011/59_GC (55)/14 available at: www.iaea.org/About/Policy/
GC/GC55/Documents/gc55-14.pdf.

 2 . Available at: ola.iaea.org/ola/documents/ActionPlan.pdf.
 3 . Available at: www.oecd-nea.org/ndd/workshops/nuclearcomp/presentations/docu-

ments/document2013-08-28-185401.pdf.
 4��� $YDLODEOH� DW�� ZZZ�J���RUJ�VLWHV�GHIDXOW�¿OHV�J��BUHVRXUFHV�OLEUDU\�6DLQWB3HWHUV-

burg_Declaration_ENG.pdf.
 5 . Available in English and French in the Nuclear Law Bulletin No. 92 (2013), OECD/NEA, 

Paris.
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the original nuclear liability regimes

The Paris-Brussels regime

The 1960 Paris Convention on Third Party Liability in the Field of Nu-
clear Energy 6 (“Paris Convention”), the first international nuclear liabili-
ty instrument to be established, was adopted under the auspices of the Or-
ganisation for Economic Cooperation and Development (OECD), and more 
particularly its Nuclear Energy Agency (NEA). The government of any mem-
ber or associate country of the OECD may accede to the Paris Convention, and 
the government of any other country may also do so with the unanimous as-
sent of the contracting parties. The Paris Convention entered into force on 
1 April 1968 and includes today 16 states, mostly members of the Europe-
an Union (EU): Belgium, Denmark, Finland, France, Germany, Greece, Ita-
ly, the Netherlands, Norway, Portugal, Slovenia, Spain, Sweden, Switzerland, 
Turkey and the United Kingdom. The latest state to have acceded to the Paris 
Convention is Switzerland, which deposited its instruments of ratification on 
9 March 2009. 7

The Paris Convention states recognised that the liability amount provid-
ed in the Paris Convention would not likely be adequate to cover the damage 
suffered in the event of a serious nuclear accident. To remedy that deficien-
cy, most of those states adopted the 1963 Brussels Convention Supplementary 
to the Paris Convention (“Brussels Supplementary Convention”) under which 
additional compensation beyond that provided under the Paris Convention 
would be made available to victims through the establishment of a three-ti-
er system: the first tier is provided by the operator; the second tier is provid-
ed by the state in which the nuclear installation of the liable operator is situ-
ated (unless the national law transfers the obligation to the operator); and the 
third tier is contributed jointly by all contracting parties to the Brussels Sup-
plementary Convention. The convention, which entered into force on 4 De-
cember 1974, is only open to Paris Convention states and has been ratified by 
all of them, except Greece, Portugal and Turkey.

The Vienna regime

In 1963, member states of the IAEA adopted the Vienna Convention on Civil 
Liability for Nuclear Damage (“Vienna Convention”), which came into force on 
12 November 1977. All members of the United Nations, or of any of the spe-

 6 . All the international conventions on nuclear liability are available at: www.oecd-nea. 
org/law/legal-documents.html#agreements.

 7��� 7KH�UDWL¿FDWLRQ�RI�WKH�3DULV�&RQYHQWLRQ�E\�6ZLW]HUODQG�LV�HIIHFWLYH�RQO\�ZLWK�UHVSHFW�WR�
the Paris Convention as amended by all its amending protocols, including the 2004 Protocol to 
amend the Paris Convention (discussed later in this note). The entry into force for Switzerland 
of the Paris Convention will therefore only take place once the 2004 Protocol to amend the Paris 
Convention has itself entered into force.



636

Stephen G. Burns & Ximena Vásquez-Maignan

cialised agencies or of the IAEA, may accede to the Vienna Convention. Its 40 
contracting parties come from all geographical regions, except Oceania. The 
latest state to have acceded to the Vienna Convention is Jordan, which depos-
ited its instruments of ratification on 27 January 2014. The Vienna Conven-
tion regime, in contrast to the Paris-Brussels regime, does not provide for a 
supplementary funding mechanism.

enhancing the liability regimes
Just as the 1986 Chernobyl accident provided the catalyst for adoption of 

the 1994 Convention on Nuclear Safety and other international instruments 
focusing on emergency response and assistance, the accident also provided 
impetus to further improve the nuclear liability regimes by modernising the 
Paris-Brussels and Vienna regimes. In 1988, the Joint Protocol Relating to the 
Application of the Vienna Convention and the Paris Convention (“Joint Pro-
tocol”) was adopted, which linked the Conventions in the event a nuclear ac-
cident occurring in a state party to one regime caused damage in a state par-
ty to the other regime. Nine years later, a new nuclear liability instrument was 
adopted – the 1997 Convention on Supplementary Compensation for Nucle-
ar Damage (CSC). The Joint Protocol and the CSC are discussed in more de-
tail later in this note.

The Protocols amending the Vienna Convention  
and the Paris-Brussels Conventions

When the international community realised the extent of the consequenc-
es of the Chernobyl accident, it was clear that the original nuclear liability re-
gimes needed to be improved in order to strengthen the protection that they 
provided to the victims. The improvements sought, among other things, to in-
crease the operator’s liability amount, to compensate a broader range of dam-
age (including for the first time the environmental and economic costs of an 
accident), to compensate more victims by widening the geographical scope of 
the regimes, and to extend the time (or prescription period) in which the vic-
tims may make their claims taking into account the latent effects of radiation 
on human health. A synopsis of the main improvements is provided in Appen-
dix 1.

The 1997 Protocol to Amend the Vienna Convention (“1997 Protocol”) was 
the first to be adopted, and entered into force on 4 October 2003. There are 
12 contracting parties, Jordan being the latest to have acceded in January 
2014. The 1963 Vienna Convention and the 1997 Protocol, together referred 
to as the Vienna regime, exist concurrently: states may accede to i) the Vienna 
Convention only, ii) the Vienna Convention and the 1997 Protocol, or iii) the 
1997 Protocol and not to the Vienna Convention. In case a state accedes to the 
1997 Protocol only, it shall be bound by the provisions of the Vienna Conven-
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tion as amended by the 1997 Protocol in relation to other states parties to the 
1997 Protocol, and absent an expression of a different intention by that state, 
it shall be bound by the Vienna Convention in relation to states which are on-
ly parties to the Vienna Convention. 8

The parties to the Paris-Brussels regime, which participated in the dis-
cussions regarding the 1997 Protocol, adapted the improvements made there-
in within their own regime. On 12 February 2004, the Protocol to Amend 
the Paris Convention and the Protocol to Amend the Brussels Supplementa-
ry Convention were signed. These Protocols have not yet entered into force, 
mainly because a decision of the Council of the EU of 8 March 2004 9 requires 
that the contracting parties to the Paris Convention that are also members of 
the EU “take the necessary steps to deposit simultaneously their instruments 
of ratification of the Protocol, or accession to it”. 10 At the time, this require-
ment did not seem to be a constraint, but it ultimately became one. The Coun-
cil had to authorise the member states that are contracting parties to the Paris 
Convention to ratify the 2004 Protocol to amend the Paris Convention be-
cause some of its provisions concern the judicial resolution of disputes, a sub-
ject that according to EU law falls under the exclusive competence of the EU. 
It is, however, important to note that the requirement to deposit simultane-
ously the instruments of ratification or accession was not required of the Re-
public of Slovenia when it joined the Paris-Brussels regime, 11 nor of certain 
member states when ratifying or acceding to the 1997 Protocol amending the 
Vienna Convention, 12 which also addresses judicial matters. The contracting 
parties to the 2004 Protocol amending the Paris Convention that are subject 
to the 2004 Council decision are now striving to deposit their ratification in-
struments in the near future.

The Convention on Supplementary Compensation  
for Nuclear Damage

During the 1997 Vienna Protocol deliberations, negotiating states decid-
ed to establish a mechanism for mobilising supplementary funds to compen-

 8 . Article 7 (6) of the 1997 Protocol.
 9 . Council Decision 2004/294/EC of 8 March 2004 authorising the member states to ratify, 

in the interest of the European Community, the Protocol of 12 February 2004 amending the Paris 
Convention, 2I¿FLDO�-RXUQDO�RI�WKH�(XURSHDQ�8QLRQ (OJ) L 97/53 (1 April 2004).

 10 . Article 20 of the Paris Convention requires that two-thirds of the contracting parties de-
posit their instruments for the 2004 Protocol to come into force.

 11 . Council Decision 2007/727/EC of 8 November 2007 authorising the Republic of Slovenia 
to ratify, in the interest of the European Community, the Protocol of 12 February 2004 amending 
the Paris Convention, OJ L 294/23 (13 November 2007).

 12 . Council Decision 2013/434/EU of 15 July 2013 authorising certain member states to rati-
fy, or to accede to, the Protocol amending the Vienna Convention, in the interest of the EU, and to 
make a declaration on the application of the relevant internal rules of Union law, OJ L 220/1 (17 
August 2013).
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sate nuclear damage, in addition to the funds to be provided by the opera-
tor under the Paris and Vienna Conventions. One of the favoured approaches 
to this idea was to establish a system of supplementary state funding at both 
national and international levels, modelled in part on the Brussels Supple-
mentary Convention. The result was the adoption of the 1997 Convention on 
Supplementary Compensation for Nuclear Damage (“CSC”), which is open to 
all states, including those already parties to the Paris-Brussels or Vienna re-
gimes. At this date, the CSC has not yet entered into force. 13 Canada, which 
signed the CSC on 3 December 2013, is expected to ratify the CSC soon, and 
Japan has announced that it intends to ratify the CSC. Ratification by these 
two countries would allow the CSC to come into force.

The CSC provides for a two-tier compensation system: the first tier is pro-
vided by the operator and, if necessary, the state where its installation is situ-
ated; and the second tier is provided by the CSC states. The CSC allows a state 
to establish at its option a third tier of compensation. The CSC was also in-
tended to form the basis for a global liability regime to supplement and en-
hance the measures provided in the Paris and Vienna Conventions, as well as 
in national legislation consistent with the provisions of the Annex to the CSC, 
which reflects the nuclear liability principles set forth in those conventions. 
Finally, the CSC allowed the United States to join an international nuclear li-
ability convention without amending its national law, the 1957 Price-Ander-
son Act, which provides for an economic channelling to the operator instead 
of the legal channelling approach provided in the conventions, as explained 
later in this note.

the nuclear liability principles: the common  
basis underlying all the regimes

The development of the nuclear liability regimes stemmed in part from the 
viewpoint that ordinary rules of tort law, while appropriate for conventional 
risks, could hamper rather than help victims of nuclear damage in obtaining 
adequate compensation in a timely manner. Typically, tort law requires that:

— The victim identifies the person(s) responsible for the accident: i.e. 
proves which of the many potential parties involved in a nuclear accident (op-
erator, designers, constructors, suppliers etc.) is legally liable and proves its 
fault (i.e. its intentional or negligent failure to exercise the prescribed stan-
dard of care). Given the potential technical complexities of such a task, liti-
gants could be subject to a costly and time-consuming legal procedure before 
the courts.

 13���7KH�&6&�ZLOO� HQWHU� LQWR� IRUFH�ZKHQ� UDWL¿HG� E\� DW� OHDVW� ¿YH� VWDWHV�ZLWK� D�PLQLPXP�RI 
400 000 units of installed nuclear capacity. CSC, Article 20(1). As of 1 September 2014, Argenti-
QD��0RURFFR��5RPDQLD��WKH�8QLWHG�$UDE�(PLUDWHV�DQG�WKH�8QLWHG�6WDWHV�KDYH�UDWL¿HG�WKH�&6&��EXW�
the minimum installed capacity level has not been reached.
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— In case of transboundary damage, the question of the applicable law and 
competent court, as well as the question of the recognition and enforceabili-
ty of court decisions may arise if the concerned states (i.e. the states where the 
accident or the damage occurred) do not have treaty relations which address 
these questions.

Notwithstanding the above, some countries consider that the ordinary ru-
les of tort law could put victims in a more favourable position and have not 
adhered to any of the nuclear liability regimes, mainly because under the or-
dinary rules of tort law:

— The liability of the entity proven to be responsible would be unlimited.
— The victims may bring a claim against any entity that they may consider 

liable for the accident, as long as they can prove the causal link between such 
entities’ fault or negligence and the accident. Such an approach could signifi-
cantly increase the financial capacity to compensate the victims if several en-
tities are considered liable.

— Under international conventions that address determination of the 
competent tribunal, 14 victims may submit their claims before the court of their 
residence; the victims would thus benefit from the ordinary rules of tort law 
applicable in their country of residence.

The foundation for today’s international conventions on civil nuclear lia-
bility takes into account these considerations as well as other aspects of the 
potential exceptional risks involved in nuclear energy production. The main 
principles common to the international conventions, which are also reflected 
in most national nuclear liability laws worldwide, may be summarised as fo-
llows:

— The exclusive liability of the operator: the operator of a nuclear in-
stallation is exclusively liable for damages suffered by third parties resulting 
from a nuclear accident occurring at its installation or during the course of 
transport of nuclear materials to or from its installation. No other person may 
be held liable for the damages caused by the nuclear accident as all liability 
for damage suffered by third parties is “channelled” directly to the operator. 
There are two approaches to channelling: “legal” channelling, which is provid-
ed in the international nuclear liability conventions (i.e. all liability is chan-
nelled to the nuclear operator and to no other entity), and “economic channel-
ling”, which is provided, for example, under the United States’ PriceAnderson 
Act, 42 USC 2210 (i.e. any entity, such as a supplier, may be held legally liable 
for the damage incurred, but the economic consequences of that liability are 

 14 . See, e.g., Convention on jurisdiction and the enforcement of judgments in civil and com-
mercial matters, done on 27 September 1968, 1262 UNTS 153, and Council Regulation (EC) No. 
44/2001 of 22 December 2000 on jurisdiction and the recognition and enforcement of judgments 
in civil and commercial matters, OJ L 12/1 (16 January 2001) and the Convention on jurisdiction 
and the enforcement of judgments in civil and commercial matters, done on 16 September 1988, 
OJ L 319/9 (25 November 1988).
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channelled to the operator of the nuclear installation where the accident oc-
curred, which shall have to indemnify any person held legally liable for relat-
ed damages, such as suppliers). Furthermore, the operator incurs no liability 
outside the nuclear liability conventions for nuclear damage caused by a nu-
clear accident.

— The strict (absolute) liability of the operator: victims need not prove 
fault or negligence in seeking compensation, but only a causal link between 
the nuclear accident and the damage suffered.

— The minimum liability amount borne by the operator: the contracting 
parties to an international nuclear liability convention shall provide under 
their legislation a liability amount which shall not be less than the minimum 
amount provided by the international convention. In most countries (whether 
they have adhered to a nuclear liability regime or not), the operator’s nuclear 
liability is limited to a specified amount. Only a few countries at present have 
provided for unlimited liability under their nuclear liability legislation: e.g. 
Finland (only for those damages suffered within its territory), Germany, Swit-
zerland and Japan. It is important to note that, at the beginning, the nuclear 
liability regimes (particularly the 1960 Paris Convention) provided for a cap 
on the operators’ liability, but the enhanced regimes only provide for a mini-
mum amount, thereby allowing the contracting parties to provide for greater 
or even unlimited liability at their option.

— The obligation for the operator to have and maintain financial securi-
ty: to ensure availability of funds, the operator is required to maintain finan-
cial security up to its liability amount or, in case of unlimited liability, up to 
the amount required by law, which cannot be less than the minimum liabili-
ty amount required under the international convention adopted by the state 
where the operator’s installation is situated. The conventions, and usually na-
tional laws, do not require a specific form of financial security; thus, the oper-
ator may satisfy its obligation among the different options available, such as 
private insurance, self-insurance, a guarantee (whether a corporate guaran-
tee or one provided by the state or a bank) or an operators’ pool (available in 
Germany and the United States). However, the financial security mechanism 
must be acceptable to the competent public authority. 15

— The obligation of the victims to file claims within a certain period: be-
cause health-related damage caused by the emission of ionising radiation may 
not be perceptible for an extended time after the nuclear accident occurred, 
the legal period during which an action may be brought is a matter of great 
importance for the victims. Over time, the revised Paris and Vienna Conven-
tions have generally extended the period to the benefit of the victims as illus-
trated in Appendix 1.

 15 . See, e.g., Article 10(a) of the Paris Convention.
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The conventions also incorporate two additional principles, which are de-
signed to address the complexities posed by the potential transboundary sco-
pe of nuclear damage and cross-border compensation claims:

— Competent jurisdiction and enforcement of judgments: jurisdiction 
over nuclear damage claims lies only with the courts of the state in which the 
accident has occurred, and more precisely only one court should be competent 
pursuant to the modernised regimes. The judgments rendered by the compe-
tent court are enforceable in any contracting party.

— Applicable law and equal treatment: the courts having jurisdiction will 
apply the relevant convention (if the state has adhered to one of them) and 
their own national law over claims arising out of a nuclear accident, and that 
law shall apply to all matters both substantive and procedural and to all vic-
tims, without any discrimination based upon nationality, domicile or resi-
dence.

There is currently a debate as to whether India’s nuclear liability legisla-
tion adopted in 2010 16 is wholly consistent with the internationally accepted 
nuclear liability principles, and more specifically with the channelling princi-
ple under which only the operator of the installation where the nuclear acci-
dent occurred is held liable under the nuclear liability regime, to the exclusion 
of any other law which may potentially apply. The Indian regime provides for 
the operator’s right of recourse against a supplier when “the nuclear incident 
has resulted as a consequence of an act of the supplier or his employee, which 
includes supply of equipment or material with patent or latent defects or sub-
standard services”. 17 This provision induces each supplier to have and main-
tain financial security up to the same amount of liability as required of the 
operator under the Indian legislation, i.e. the Indian rupee equivalent of SDR 
300 million 18 or such higher amount as the central government may specify. 
This approach has raised concerns among potential suppliers, whether Indian 
or foreign, because it will increase their risks and costs; and some small or me-
dium enterprises may not be able to bear the financial burden. Given the num-
ber of suppliers for a given nuclear project, this approach will likely require a 
greater financial capacity from the insurance market.

The Fukushima Daiichi nuclear power plant accident has demonstrat-
ed the effectiveness of the basic principles set forth in the international re-
gimes which have been transposed into the Japanese nuclear liability regime. 

 16 . The Civil Liability for Nuclear Damage Act, No. 38, 2010, Gazette of India, No. 47, pt. II, 
sec. 1 (21 September 2010) and the Civil Liability for Nuclear Damage Rules, 2011, Gazette of 
India, No. 2112, pt. II, sec. 3, p. 17 (11 November 2011).

 17 . Article 17(b) of the Civil Liability for Nuclear Damage Act, 2010.
 18���$�6SHFLDO�'UDZLQJ�5LJKW�RU�6'5�LV�D�XQLW�RI�DFFRXQW�GH¿QHG�E\�WKH�,QWHUQDWLRQDO�0RQH-

tary Fund (IMF) based upon a basket of key international currencies. The currency value of the 
6'5�LV�FDOFXODWHG�GDLO\�DQG�WKH�YDOXDWLRQ�EDVNHW�LV�UHYLHZHG�DQG�DGMXVWHG�HYHU\�¿YH�\HDUV��7KH�
current value is available at: ZZZ�LPI�RUJ�H[WHUQDO�QS�¿Q�GDWD�UPVBVGUY.aspx. On 2 September 
2014, one SDR was equivalent to about USD 1.513 and EUR 1.16.
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Of course, there are still areas for improvement. 19 Although much attention 
is understandably given to emergency preparedness and response arrange-
ments to deal with and mitigate the consequences of an accident, the Fuku-
shima Daiichi accident has shown that it is also necessary to be prepared to 
deal with the legal consequences of a nuclear accident in a timely and finan-
cially adequate manner. A clear and comprehensive legal framework is need-
ed to deal with compensating the victims of a nuclear accident, which allows 
the government and the operator to quickly adapt to the specific circumstanc-
es arising from the accident. Some of the lessons to be learnt from the accident 
at this stage may be summarised as follows:

— The exclusive and strict liability of the operator under the Japanese leg-
islation has allowed the victims to concentrate their applications for indemni-
fication on the Tokyo Electric Power Company (TEPCO), the operator of the 
damaged nuclear power plant units. As of 29 August 2014, TEPCO had re-
ceived over 2.2 million applications from individuals and corporations. 20 To 
expedite the handling of such a large number of applications, it is imperative 
that nuclear states establish the basis for an effective claims handling proce-
dure in advance, to ensure that the victims may be timely compensated and 
the nuclear liability legislation may be implemented as expected. This is even 
more important due to the fact that victims have a limited period of time to 
claim compensation before the courts should they disagree with the compen-
sation offered by the operator.

— To facilitate the compensation procedure and minimise potential dis-
putes, the operator and the victims must have guidance on defining the par-
ticular damage entitling the victims to receive compensation, and the ap-
propriate compensation amount for a given type of damage. Pursuant to the 
Japanese nuclear liability act, a committee of experts 21 was responsible for 
issuing guidelines to determine the scope of and financial compensation for 
the nuclear damage, which it did in a fairly short time frame (mostly between 
28 April 2011 and 16 March 2012). Supplementary guidance was also issued 
in 2013. Even though such guidelines are not legally binding, they have not 
been challenged and can be invoked before the courts by the operator or the 
victims.

 19 . The NEA Secretariat, in co-operation with the Permanent Delegation of Japan to the 
OECD, prepared the publication OECD/NEA (ed.) (2012), -DSDQ¶V� &RPSHQVDWLRQ� 6\VWHP� IRU�
Nuclear Damage, OECD/NEA, Paris, available at: www.oecd-nea.org/law/fukushima/7089-
fukushima-compensation-system-pp.pdf. This publication gathers in one volume the translations 
in English of the major acts, ordinances and guidelines issued in Japan for the implementation of 
the nuclear liability compensation scheme in response to the accident, as well as several related 
commentaries. The third supplement to the interim guidelines, issued in January 2013, was pu-
blished in Nuclear Law Bulletin No. 92 (2013), OECD/NEA, Paris.

 20 . According to the table summarising the “Records of Applications and Payouts for Indem-
QL¿FDWLRQ�RI�1XFOHDU�'DPDJH´�SRVWHG�E\�7(3&2�RQ� LWV�ZHEVLWH�DW��ZZZ�WHSFR�FR�MS�HQ�FRPS�
images/jisseki-e.pdf.

 21 . The Dispute Reconciliation Committee for Nuclear Damage Compensation.
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— Under the Japanese legislation, the operator bears unlimited liability, 
but in case the compensation amounts exceed the financial security required 
by law, the government is required to provide, with prior approval of the Na-
tional Diet, such aid as may be necessary to allow the operator to fully com-
pensate the victims. Japanese operators are legally required to maintain a fi-
nancial security of JPY 120 billion, but the compensation amounts paid by 
TEPCO as of 29 August 2014 have exceeded JPY 4.2 trillion. The government 
provided its aid primarily by acquiring a controlling stake in TEPCO and set-
ting up, together with the Japanese nuclear operators, the Nuclear Damage 
Compensation Facilitation Corporation (the “Corporation”). The Corpora-
tion’s purpose is to provide, under certain conditions, financial support to any 
nuclear operator that may face nuclear damage compensation obligations be-
yond the required financial security amount. The financial support is provid-
ed either through the “reserves” that are funded by the compulsory annual 
contributions to be paid by all Japanese nuclear operators to the Corporation 
and are not required to be reimbursed if called upon or, if certain prior condi-
tions are met, 22 through government bonds granted to the Corporation which 
amounts will have to be reimbursed by the operator that receives the financial 
support and, in turn, by the Corporation to the government.

As of 21 August 2014, TEPCO had received approximately JPY 4.25 tri-
llion from the Corporation. 23 The Japanese government decided to provide 
such financial aid 24 because it considered, among other reasons, that it was 
necessary to avoid TEPCO’s liquidation, in which case: i) the victims of nu-
clear damage would have been unable to receive sufficient compensation (i.e. 
they would have had no special treatment and would have received their pro 
rata share of the operator’s remaining property after the preferential creditors 
have been paid; and damage arising after the liquidation procedure would not 
have been compensated) and would only receive compensation after the con-
clusion of the legal liquidation; ii) it would probably have been difficult to gain 
sponsors and carry out corporate reorganisation procedures; and iii) it would 
have compromised the stable supply of electricity by TEPCO, which provides 
power to 35.1% of the Japanese population. 25 The scheme set up by the Japa-

 22���7KH�RSHUDWRU�UHTXHVWLQJ�WKH�¿QDQFLDO�VXSSRUW�ZLOO�KDYH�WR�SUHSDUH��LQ�FR�RUGLQDWLRQ�ZLWK�
the Corporation, a special business plan that must demonstrate business rationalisation and ma-
nagement accountability, and reach pre-agreements with other interested parties who may have 
EHQH¿WHG�IURP�LWV�OLTXLGDWLRQ�

 23 . According to the TEPCO press release dated 21 August 2014, available at: www.tepco.
co.jp/en/press/corp-com/release/2014/1240945_5892.html.

 24���6HH�7DNDKDVKL��<����������³7KH�¿QDQFLDO�VXSSRUW�E\�WKH�1XFOHDU�'DPDJH�&RPSHQVDWLRQ�
Facilitation Corporation”, and the Japanese Cabinet Decision of 14 June 2011 on the “Framework 
of government support to TEPCO”, in -DSDQ¶V�&RPSHQVDWLRQ�6\VWHP�IRU�1XFOHDU�'DPDJH, supra 
note 19, pp. 41-48 and 233-34.

 25 . As of 31 March 2013, according to TEPCO’s “Annual Report 2013”, available at: www.
tepco.co.jp/en/corpinfo/ir/tool/annual/pdf/ar2013-e.pdf.
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nese government to provide financial aid to nuclear operators is intended to 
put the financial burden primarily on the latter and to minimise the impact 
on the public.

towards a global nuclear liability regime
Whether a nuclear accident affects only the territory of the installation 

state, as with the Fukushima Daiichi accident, or has transboundary effects, 
such as the Chernobyl accident, it is important that victims are adequately and 
timely compensated. Adhering to a nuclear liability regime provides the nec-
essary treaty relations between the states that may be affected by a nuclear ac-
cident (e.g. on which territory an accident may occur or damage may be suf-
fered) to clarify which law applies or which court is competent, to establish 
the recognition and enforcement of judicial decisions and, depending on the 
applicable convention, to increase the funds available to compensate the vic-
tims by contributing to an international fund. 26 In addition, because contract-
ing states should ensure that their national legislation reflects the nuclear li-
ability regime to which they adhere, a broader adhesion to the Paris-Brussels 
regime, the Vienna regime or the CSC should lead to the harmonisation of the 
nuclear liability legislation and thus promote similar treatment to victims and 
operators worldwide.

It is important to note that greater globalisation and harmonisation of nu-
clear liability is not only to the benefit of the potential victims of an accident, 
but also has beneficial effects on nuclear trade. Although the Fukushima Dai-
ichi accident led to a number of reviews of the role of nuclear power, it is note-
worthy that at the end of 2013 there were 72 reactors under construction, the 
largest number in 25 years. Participants in an increasingly globalised mar-
ket understandably want greater legal clarity and certainty to understand the 
risks to which they will be exposed when participating in a nuclear project, 
whether for the construction, refurbishment or decommissioning of nuclear 
installations. The nuclear liability principles set forth in the nuclear liability 
regimes help meet those objectives.

A global nuclear liability regime may be achieved if all states with nucle-
ar installations and as many states as possible that may be affected by a nu-
clear accident establish treaty relations. Given the options currently available, 
states may consider ratifying or acceding to:

 26 . As noted by INLEX, “The nuclear liability conventions considerably improve the pro-
tection of victims in comparison to most national laws. Quite a number of the advantages, like 
procedural channelling, recognition and enforcement of judgements, liability for damage caused 
by state-run nuclear activities, free transferability of payable sums and contributions of other 
states to compensation funds can only be achieved by international agreements. National laws 
are unable to achieve these advantages”, in “Civil liability for nuclear damage: Advantages and di-
sadvantages of joining the International Nuclear Liability Regimes – A paper by the International 
Expert Group on Nuclear Liability (INLEX)” (undated), available at: ola.iaea.org/ola/treaties/
documents/liability_regime.pdf.



645

Progress towards a Global Nuclear Liability Regime

— the Paris or the Vienna Convention and the Joint Protocol, or
— the CSC, with the possibility of previously adhering to the Paris or Vi-

enna Convention.

As the Paris-Brussels regime, the Vienna regime and the CSC reflect the 
same basic principles, the regimes are fundamentally compatible in ensuring 
similar legal treatment of victims and the operator even though there are cer-
tain differences (some of which are explained in Appendix 1), such as in the 
prescribed liability amount or the prescription period. Nonetheless, the di-
fferences and potential areas for further improvement with regard to their 
compatibility do not detract from the overarching goal of achieving a global 
liability regime through broader adherence to the international liability ins-
truments.

7KH�-RLQW�3URWRFRO

The Joint Protocol came into force on 27 April 1992 and is open to all states 
that have previously adhered to the Paris-Brussels or the Vienna regimes. It has 
28 contracting parties; the latest state to have acceded to the Joint Protocol is 
France, which deposited its instruments of accession on 30 April 2014.

The Joint Protocol acts like a “bridge” between the Paris Convention and 
the Vienna Convention to determine which of them would apply in case that 
they are both potentially applicable and to extend their respective scope of ap-
plication to embrace the contracting parties of the other convention. Its main 
principle is that “In the case of a nuclear incident occurring in a nuclear in-
stallation, the applicable Convention shall be that to which the state is a party 
within whose territory that installation is situated” 27 and the applicable con-
vention shall be applied, with respect to the contracting parties to the Joint 
Protocol which are parties to the other convention, in the same manner as be-
tween parties to the applicable convention. 28

The CSC

The CSC aims to gather under its “umbrella” the contracting parties to 
the existing Paris-Brussels and Vienna regimes, as well as any state that has 
not ratified either but has declared that its national law complies with the 
provisions of the Annex to the CSC, which reflects the common nuclear lia-
bility principles. The CSC thereby “encourage[s] regional and global co-oper-
ation to promote a higher level of nuclear safety in accordance with the prin-
ciples of international partnership and solidarity”. 29 As noted by INLEX, “the 

 27 . Article III (2) of the Joint Protocol.
 28 . Article IV of the Joint Protocol.
 29 . Preamble to the CSC.
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CSC establishes treaty relations among States that belong to the Paris Con-
vention, the Vienna Convention or neither, while leaving intact the Joint Pro-
tocol that establishes treaty relations among States that belong to the Paris 
Convention or the Vienna Convention”. 30 As mentioned above, the CSC also 
provides for supplementary funding contributed by all its contracting parties 
upon notification that nuclear damage shall exceed the operator’s nuclear lia-
bility amount provided in the convention.

challenges and the path forward
Although progress toward extending the reach of the international liabili-

ty conventions has at times been slow, recent developments reflect a renewed 
commitment in the international community to improve the prospects to-
wards greater adherence to the modernised regimes. The path forward will be 
a product of a greater commitment by states to the following actions:

Encouraging more countries to adhere to one of the nuclear liability re-
gimes and adopt consistent legislation. All states with nuclear installations, 
and as many states as possible that may be affected by a nuclear accident, 
should adhere to one of the enhanced nuclear liability regimes. Although there 
are compelling arguments in favour of a more global nuclear liability regime, 
today more than half of the reactors in operation or under construction world-
wide are not currently subject to any of the international nuclear liability re-
gimes in force (see Appendix 2). Nonetheless, there are signs of progress: sev-
eral new entrants or potential new entrants into nuclear power generation (i.e. 
Jordan, Kazakhstan, Saudi Arabia and the United Arab Emirates) have acced-
ed to one of the regimes.

Bringing the CSC and the 2004 Protocol to Amend the Paris Convention 
into force. With regard to the CSC, Canada recently signed the convention and 
may conclude the necessary steps for ratification in 2014, while Japan has in-
dicated that it intends to sign the CSC. Ratification by these two countries 
would allow the CSC to come into force. The contracting parties to the Paris 
Convention are making their best efforts to have the 2004 Protocol to amend 
the Paris Convention enter into force in the near future.

Encouraging parties to the Vienna Convention to adhere to its enhanced 
form, the 1997 Protocol, and to adopt consistent legislation. All countries that 
have joined the Vienna regime since 2010 31 (except Mauritius, which is a non-
nuclear country) have acceded to the 1997 Protocol, which provides for an 
enhanced protection of the victims, including a higher minimum amount of 
compensation.

 30 . INLEX (2012), “Recommendations on how to facilitate achievement of a global nuclear 
liability regime, as requested by the IAEA Action Plan on Nuclear Safety”, available at: ola.iaea.
org/ola/documents/ActionPlan.pdf.

 31 . Bosnia and Herzegovina (2013), Jordan (2014), Kazakhstan (2011), Mauritius (2013), 
Montenegro (2011), Poland (2010), Saudi Arabia (2011) and the United Arab Emirates (2012).
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Encouraging the contracting parties to the Paris-Brussels regime or the 
Vienna regime to join the efforts to establish a global nuclear liability re-
gime. States can improve the prospects of a more global liability regime by ad-
hering to the Joint Protocol and/or the CSC, if they have not already done so.

Continuing the efforts to maintain the compatibility of the Paris-Brussels 
regime, the Vienna regime and the CSC.

Ensuring that states provide for an adequate legal framework to ensure 
that funds will be available to compensate the victims in case of a nuclear ac-
cident, especially when the operator is subject to unlimited liability.

'UDZLQJ� OHVVRQV� IURP� WKH� -DSDQHVH� H[SHULHQFH� LQ� RUGHU� WR� LPSURYH�
VWDWHV¶� UHVSHFWLYH�QXFOHDU� OLDELOLW\� OHJLVODWLRQ. The Fukushima Daiichi acci-
dent revealed that good practices and improvements in the implementation of 
the nuclear liability principles should be considered in order to ensure legisla-
tive preparedness and response arrangements.

appendix 1. improvements under the enhanced regimes in case 
an accident occurs at a nuclear power plant

Victims will have access to larger amounts of compensation

Paris Convention (PC) SDR 15 million maximum
SDR 5 million minimum
(In 1990, the NEA Steering Committee 
[NE/M(90)1] recommended a minimum of 
SDR 150 million)

PC as amended by the 2004 Protocol EUR 700 million minimum

Brussels Supplementary Convention 
(BSC)

1st tier (operator’s tier): SDR 15 million 
maximum
2nd tier (operator’s state tier): between 1st 
tier and SDR 175 million
3rd tier (BSC contracting parties’ fund): bet-
ween SDR 175 million and SDR 300 million
Total amount available: SDR 300 million

BSC as amended by the 2004 Protocol 1st tier (operator’s tier): EUR 700 million 
minimum
2nd tier (operator’s state tier): between 1st 
tier and EUR 1.2 billion
3rd tier (BSC contracting parties’ fund): bet-
ween EUR 1.2 billion and EUR 1.5 billion
Total amount available: EUR 1.5 billion mi-
nimum
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Vienna Convention (VC) Minimum USD 5 million, based on USD gold 
value on 29 April 1963 
�L�H��86'����SHU�RQH�WUR\�RXQFH�RI�¿QH�JROG�

VC as amended by the 1997 Protocol SDR 300 million minimum

Convention on Supplementary Com-
pensation for Nuclear Damage (CSC)

1st tier (operator/state’s tier): SDR 300 mi-
llion
2nd tier (CSC contracting parties’ fund): Not 
¿[HG��GHSHQGV�RQ�QXPEHU�RI�QXFOHDU�SRZHU�
plants in the contracting parties.
Amount expected: SDR 300 million

Victims may claim compensation for a wider range of damage 
suffered

Paris Convention (PC) Damage to or loss of life of any person.
Damage to or loss of any property.

PC as amended by the 2004  
Protocol

Loss of life or personal injury,
Loss of or damage to property,
Economic loss arising from i) or ii),
Costs of measures of reinstatement of impaired 
environment,
Loss of income deriving from a direct economic 
interest in any use or enjoyment of the environ-
ment,
Costs of preventive measures, and further loss 
or damage caused by such measures.

Vienna Convention (VC) Same as PC plus
- Any other loss or damage so arising or resul-
ting if and to the extent that the law of the com-
petent court so provides.

VC as amended by the 1997 
 Protocol

Same as PC as amended by the 2004 Protocol 
plus
Any other economic loss, other than any caused 
by the impairment of the environment.

Convention on Supplementary  
Compensation for Nuclear Damage 
(CSC)

Same as VC as amended by the 1997 Protocol.

Victims will generally have more time to make their claims

Paris Convention (PC) For all nuclear damage: 10 years from the date 
of the nuclear accident.
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PC as amended by the 2004  
Protocol

For loss of life and personal injury: 30 years 
from the date of the nuclear accident.
For other nuclear damage: 10 years from the 
date of the nuclear accident.

Vienna Convention (VC) For all nuclear damage: 10 years from the date 
of the nuclear accident.

VC as amended by the 1997  
Protocol

Same as PC as amended by the 2004 Protocol.

Convention on Supplementary 
Compensation for Nuclear Damage 
(CSC)

For all nuclear damage: 10 years from the date 
of the nuclear accident.

More victims will be entitled to compensation

Paris Convention (PC) Only applies to damage suffered in the territory 
of a PC state

PC as amended by the 2004 Protocol Applies to nuclear damage suffered in the terri-
tory, or maritime zones, of:
a PC state,
a non-PC state which, at the time of the nuclear 
accident, is a contracting party to the Vienna 
regime and the Joint Protocol, if the state of 
the operator liable is also a party to the Joint 
Protocol,
a non-PC state which, at the time of the acci-
dent, has no nuclear installation in its territory 
or in any maritime zones,
any other non-PC state which, at the time of the 
nuclear accident, has in force nuclear liability 
legislation which affords equivalent reciprocal 
EHQH¿WV�DQG�LV�EDVHG�RQ�WKH�QXFOHDU�OLDELOLW\�
principles.

Brussels Supplementary Convention 
(BSC)

Only applies to damage suffered in the territory 
of a BSC state, provided that the courts of a 
contracting party have jurisdiction pursuant to 
the PC.
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BSC as amended by the 2004  
Protocol

Applies when an operator is liable under the 
PC, and only to nuclear damage suffered:
in the territory of a BSC state,
in or above a BSC state’s exclusive economic 
]RQH��XQGHU�VSHFL¿HG�FLUFXPVWDQFHV��RU
in or above maritime areas beyond the territo-
ULDO�VHD�RI�D�%6&�VWDWH��XQGHU�VSHFL¿HG�FLUFXP-
stances.
Because the funds to be provided under the 2nd 
and 3rd tiers are considered “public” money, 
compensation is only available to compensate 
victims in BSC states.

Vienna Convention (VC) No express provision, but generally considered 
as only applying to damage suffered in the terri-
tory of a VC state.

VC as amended by the 1997  
Protocol

Applies to nuclear damage wherever suffered, 
but national legislation may exclude nuclear da-
mage suffered in a non-contracting state which, 
at the time of the accident,
- has a nuclear installation in its territory or 
maritime zones,
��GRHV�QRW�DIIRUG�HTXLYDOHQW�UHFLSURFDO�EHQH¿WV�

Convention on Supplementary  
Compensation for Nuclear Damage 
(CSC)

1st tier: covers nuclear damage wherever su-
ffered with option by the installation state to 
exclude damage in territory of a non-CSC state 
subject to its obligations under the PC or the 
VC.
2nd tier: compensation is limited to damage 
suffered within the territory of a CSC state (si-
milar approach as in the BSC).

$SSHQGL[����5DWL¿FDWLRQ�VWDWXV�RI�FRXQWULHV�ZLWK�UHDFWRUV�LQ�
operation or under construction

6WDWXV�RI�UDWL¿FDWLRQ�RI�LQWHUQDWLRQDO�QXFOHDU�OLDELOLW\�FRQYHQWLRQV�
(as of 1 September 2014)

country

Plants: 
operating + 
under cons-

truction 
(uc)*

conven-
tions rati-
¿HG�

[signed]

&RXQWU\�
economy

Plants: 
operating 
+ under 

construc-
tion (uc)*

conven-
tions rati-
¿HG�

[signed]

Argentina 3 + 1 UC VC; RVC; 
[JP]; CSC Mexico 2 VC
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Armenia 1 VC Nether-
lands 1

PC; BSC; 
JP; 

[RPC; 
RBSC]

Belarus 1 UC VC, RVC Pakistan 3 + 2 UC

Belgium 7 PC; BSC; [JP]; 
[RPC; RBSC] Romania 2 VC; RVC; 

JP; CSC

Brazil 2 + 1 UC VC Russian 
Federation 33 + 10 UC VC

Bulgaria 2 VC; JP Slovak 
Republic 4 + 2 UC VC; JP

Canada 19 [CSC] Slovenia 1

PC; BSC; 
JP; 

[RPC; 
RBSC]

China 22 + 27 UC South Afri-
ca 2

Czech Re-
public 6 VC; [RVC]; JP 

[CSC] Spain 7

PC; BSC; 
[VC]; [JP]; 

[RPC]; 
RBSC

Finland 4 + 1 UC PC; BSC; JP 
[RPC; RBSC] Sweden 10

PC; BSC; 
JP; 

[RPC; 
RBSC]

France 58 + 1 UC PC; BSC; JP 
[RPC; RBSC]

Switzer-
land** 5

PC; BSC; 
[JP] 

RPC; RBSC

Germany 9 PC; BSC; JP; 
[RPC; RBSC] Ukraine 15 + 2 UC

VC; [RVC]; 
JP 

[CSC]

Hungary 4 VC; [RVC]; JP
United 
Arab Emi-
rates

2 UC RVC; JP; 
CSC

India 21 + 6 UC [CSC] United 
Kingdom 16

PC; BSC; 
[VC]; [JP] 

[RPC; 
RBSC]

Iran, Isla-
mic Repu-
blic of

1 United 
States 100 + 5 UC CSC

Japan 48 + 2 UC [intention to 
sign CSC]

Korea, Re-
public of 23 + 5 UC Chinese 

Taipei 6 + 2 UC

PC: 1960 Paris Convention on Third Party Liability in the Field of Nuclear 
Energy.

BSC: 1963 Brussels Convention Supplementary to the Paris Convention.
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RPC: 2004 Protocol to Amend the Paris Convention (Revised Paris Con-
vention – not in force).

RBSC: 2004 Protocol to Amend the Brussels Supplementary Convention 
(not in force).

VC: 1963 Vienna Convention on Civil Liability for Nuclear Damage (Vien-
na Convention).

RVC: 1997 Protocol to Amend the Vienna Convention (Revised Vienna 
Convention).

JP: 1988 Joint Protocol Relating to the Application of the Vienna and Pa-
ris Conventions.

CSC: 1997 Convention on Supplementary Compensation for Nuclear Da-
mage (not in force).

* Source: IAEA Power Reactor Information System (PRIS), www.iaea.org/
pris/ (as of 10 July 2014).

** Switzerland deposited its instrument of ratification of the PC and BSC 
as amended by the 2004 Protocols; the conventions will only enter into force 
for Switzerland upon the entry into force of the 2004 Protocols.
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Towards a necessary opTimizaTion of 
The nuclear liabiliTy regimes 1

By Pierre Charreton

introduction
With the United Nations predicting world population growth from 6.7 bil-

lion in 2011 to 9 billion by 2035, and additionally taking into account increas-
ing standards of living for many people in developing countries, demand for 
energy will increase substantially. According to the World Energy Outlook 
2013 and Electricity Information 2012 from the OECD’s International Energy 
Agency, electricity demand is projected to grow between 70 % and 80 % from 
2011 to 2035 depending on the scenario adopted.

The World Energy Outlook highlights the importance of nuclear power in 
meeting energy needs while achieving security of supply and minimizing car-
bon dioxide emissions.

There is undoubtedly a future for nuclear, as acknowledged by Yuki-
ya Amano, Head of the International Atomic Energy Agency, who stated a 
few months after Fukushima in his report to the 66th U.N. General Assembly 
held in September 2012: “Despite the accident, the IAEA’s latest projection is 
that the number of operating nuclear reactors in the world will continue to in-
crease steadily in the coming decades”.

There are now 436 nuclear commercial reactors operating in 30 countries; 
they cover approximately 13.5% of global electricity needs. 72 further nucle-
ar reactors are under construction worldwide (in Turkey, the UK, China, In-
dia, Saudi Arabia, Brazil, etc...). There are more countries which use nuclear 
power even if they do not operate any NPPs: as an example, among countries 
which do not host nuclear power plants, Italy gets about 10% of its power from 
nuclear, and Denmark about 8%. And, as we know, they are unfortunately 

 1 Nuclear Inter Jura. 20 - 23 October 2014 - Buenos Aires.
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more countries which are likely to suffer from nuclear damages in the after-
math of a serious nuclear incident than countries that actually operate NPPs 
or use nuclear energy.

In this context of a growing demand for nuclear, the industry will need to 
overcome the major issue of public acceptance. Nuclear energy is increasing-
ly questioned, in the public, in the media, in parliaments, not only in the after-
math of the Fukushima accident, but also with the emergence of other sourc-
es of power generation. In order to meet public opinion’s concerns, all players 
involved in the nuclear business need to provide a message of responsibility 
and of solidarity.

Responsibility of the industry for:
(i) tackling long term issues in a world driven by short term decisions and 

reactions rather than vision,
(ii) operating NPPs and nuclear facilities in compliance with the highest 

safety standards and therefore in preventing the occurrence of nuclear inci-
dents,

(iii) implementing worldwide NCL regimes and to that end proposing the 
appropriate improvements and enhancements of the NCL framework for the 
ultimate benefit of the victims.

Whether in favor of or against nuclear energy, we all have a common in-
terest in a robust nuclear civil liability regime.

Are the current nuclear civil liability regimes appropriate?

We are no longer in the 60’s, public opinion’s expectations are quite legit-
imately higher than ever. Are we now, almost 30 years after the Chernobyl ac-
cident and 3 years after the Fukushima accident, better armed to tackle the 
consequences of a nuclear incident ?

Are we sure that the nuclear civil liability regimes provide a swift and ade-
quate indemnification of victims in the event of a nuclear incident ?

In times of operation of nuclear power plants, i.e. absent any nuclear inci-
dent, the nuclear civil liability regimes are necessary to allow the industry to 
organize itself and to cope with its risks efficiently.

It is commonly agreed that the nuclear liability principles as they were de-
fined in the 1960’s -and of course their revised versions- are still highly rele-
vant and well designed to satisfy the two objectives of indemnifying the vic-
tims and allowing the industry to function.

However we can assume that in case of a major incident, their implemen-
tation would be far from satisfactory: the vast majority of the countries are 
still outside of the conventions, some countries even have adopted principles 
which are the results of political compromises or even at odds with the con-
vention. Moreover, the issue of financial security is still today dealt with over 
cautiousness by all involved actors, each of the actor passing the buck on the 
other, in what appears to be a most small-minded blame game.



655

Towards a necessary optimization of the nuclear liability regimes

We therefore call for a broad and constructive debate, an international 
conference under the auspices of the IAEA with all involved stakeholders, nu-
clear operators, nuclear insurers and insurance pools, the insurance mutu-
als and the governments, in order to adequately tackle the financial security 
issue and to release substantial and secured financial funds.

We are of the view that all the stakeholders need to work together towards 
a better harmonization of the system. The NCL regimes only reach their full 
efficiency if the States which implement these principles are in Treaty rela-
tions with one another, on an international basis, and on a regional basis in 
order to provide for adequate supplementary funds of indemnification.

i. despite a certain degree of consensus on nuclear civil 
liability principles, there still are tremendous shortfalls 
in the coverage

1.1. The consensus around nuclear civil liability principles

(i) The nuclear civil liability principles are quite broadly shared around 
the globe.

These principles still seem to be relevant in order to provide a swift in-
demnification to victims in the aftermath of a nuclear incident and in order to 
allow nuclear trade to function efficiently. They seem all the more relevant as 
they have been reaffirmed by the amending protocols to the Vienna and Paris 
Conventions, respectively in 1997 and 2004.

��7KH�FRUQHUVWRQH�SULQFLSOHV��OHJDO�FKDQQHOLQJ�RI�OLDELOLW\�RQ�WKH�RSHUDWRU��
strict liability, operator’s liability limited in amount and in time, mandatory fi-
nancial security, unity of jurisdiction.

��7KHLU�UHOHYDQFH�IRU�WKH�LQGXVWU\��DOO�WKH�VXSSO\�FKDLQ�FDQ�RUJDQL]H�LWVHOI�
because the suppliers cannot face unlimited claims based on tort, the operator 
accepts a no fault liability because its liability is limited in amount and finan-
cially secured; the insurance market can organize itself because the capacity is 
not scattered among many stakeholders.

��7KHLU�UHOHYDQFH�IRU�WKH�YLFWLPV��WKH�YLFWLPV�GR�QRW�KDYH�WR�ORRN�IRU�WKH�
person liable; they do not have to prove the fault or negligence; they do not 
have to look for the competent tribunal, hence they do not lose time in lengthy 
procedures; they are guaranteed to get an indemnification since the liable op-
erator has previously secured a financial security and does not go bankrupt 
because of the incident.

�� 7KH� UHOHYDQFH� RI� WKH� FLYLO� OLDELOLW\� SULQFLSOHV�PXVW� EH� WDNHQ� WRJHWKHU��
Questioning one of the liability principles endangers the equilibrium and is 
eventually detrimental to the victims. The Bhopal accident with its thousands 
of victims has very often been used as an example to explain why it makes 
sense to maintain a liability of the suppliers in the nuclear civil liability re-
gime. This reflects a total misunderstanding of the NCL regime. If something 
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comparable to NCL principles had been put into place in the chemical indus-
try, the victims would not have had to wait for years of proceedings and even-
tually receive almost nothing at the end of their judicial marathon.

(ii) Nuclear civil liability principles are already characterized by a strong 
universal consensus.

Many countries share the same nuclear liability principles:
�� 7KH� FRXQWULHV� SDUW\� WR� WKH� 3DULV� &RQYHQWLRQ� ���� FRXQWULHV��PRVWO\� LQ�

Western Europe).
��7KH�FRXQWULHV�SDUW\�WR�WKH�9LHQQD�&RQYHQWLRQ�����FRXQWULHV�LQ�(XURSH��

Asia, Africa, and South America).
��$QG�FRXQWULHV�ZLWK�D�QDWLRQDO�QXFOHDU�OLDELOLW\�UHJLPH�ZKLFK�DUH�QRW�SDU-

ty to any nuclear civil liability regime in force: Japan, Canada, South Africa, 
South Korea, India etc...

��7KH�SDUWLFXODU�FDVHV�RI�WKH�86$�ZLWK�LWV�HFRQRPLF�FKDQQHOLQJ�RI�OLDELOLW\�
and of China, being the future largest nuclear power, which adopted a nuclear 
civil liability regime with questionable legal grounds.

In the European Union, the European Commission has opened a debate 
last year on a greater harmonization of nuclear civil liability regimes. In this 
debate we could witness once again the large consensus around the basic prin-
ciples of nuclear civil liability. The European Commission has already an-
nounced that any European initiative of the topic will not put at risk the prin-
ciples set out in the international conventions of NCL.

1.2. The implementation of the NCL regimes is nevertheless highly 
 problematic

In case of a major nuclear incident with trans boundary damages, the nu-
clear liability regimes would probably only function in a very limited way and 
would not provide the satisfactory indemnification to the victims that one 
would expect.

It is our collective responsibility to ensure the victims of a nuclear incident 
would be adequately indemnified under these regimes:

(i) It is clear that the liability of the liable operator expands far beyond the 
national borders of the installation state. The truth is that today, damages be-
yond the installation State would not be satisfactorily compensated.

National, stand-alone regimes of nuclear civil liability are outdated: for 
such countries no progress since the Chernobyl accident where Ukraine was 
not in Treaty relation with neighboring countries.

A major nuclear incident occurring in South Korea, in China, in India 
would not entitle victims in neighboring countries to any kind of compensa-
tion because these countries do not cover transboundary damages and are not 
party to any convention.

The absence of treaty relations is detrimental
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- to the victims: victims of a neighboring State shall be entitled to indem-
nification and shall benefit from the same judicial means (channeling of liabil-
ity on the operator, no fault liability...) as the victims of the Installation State

- to the industry: with no treaty relation, absence of legal certainty; risk of 
recourses on torts; uncertainty as to the recognition and enforcement of judg-
ments...

This situation is not acceptable anymore. As long as there will not be trea-
ty relations between countries which would extend the benefit of indemnifi-
cation to victims situated in other countries, it will remain very difficult to de-
fend the relevance of nuclear civil liability regimes and therefore the relevance 
of the civil nuclear industry.

(ii) Those countries which do not host nuclear reactors on their territo-
ry but nevertheless import nuclear power very often take a very questionable 
position. They often reject the nuclear liability principles, arguing that tort 
law would better protect the victims of a nuclear incident. Indeed, the truth is 
that the victims would not be protected by the channeling principle and would 
have to prove the fault or negligence of the person (supplier, operator, carri-
er...) which caused the nuclear incident; moreover, they would have to face 
lengthy judicial procedures and might end up getting no compensation at all 
since the liable person would not have had access to any sound financial se-
curity.

Such countries which do not operate NPPs but which benefit from nucle-
ar power shall take part in the nuclear civil liability regimes and comply with 
the principles of channeling of liability on the liable operator, of unity of juris-
diction, of objective liability, etc... as the only system likely to efficiently and 
swiftly indemnify their citizens. They shall be aware and they shall convince 
their citizens that they are not better off with tort law claims and their uncer-
tain outcomes.

(iii) Approaches to indemnification and to financial security consisting in 
passing the buck shall not be acceptable anymore;

In too many countries, including France, the nuclear liability amounts are 
set at such a low amount that the victims of a nuclear incident would get a far 
too low indemnification; in some other countries with unlimited liability such 
as Germany, Finland, or Switzerland it is doubtful whether the victims will get 
a better indemnification since available, secure and stable financial security is 
limited in nature.

The sometimes very low amounts of liability are questioning the credibil-
ity of the NCL. If it is true that the level of liability can probably not reach the 
cost of a major nuclear incident, the amount of liability shall however reflect 
the highest available amounts which can be financially secured, which is prob-
ably not the case right now.

The endless legal debates on the allocation of responsibilities in case of 
natural disasters (and the absence of clear definition of natural disaster), in 
case of terrorist attacks, etc... constitutes a lack of adequate care of the poten-
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tial victims... Such legal debates are not understandable for the public and not 
acceptable for the victims.

In the European Union, a Decision of the Council requiring all Member 
States party to the Paris Convention to deposit simultaneously their instru-
ment of ratification of the revised Paris Convention has so far prevented the 
entry into force of the revised Paris Convention. If a nuclear incident were to 
occur in Europe tomorrow, do we really think that the victims would have any 
sympathy for such a legal and formal argument?

ii. it is the responsibility of all stakeholders to work 
 for a higher degree of harmonization and to speed 
 up this process

It is clear that the acceptance of nuclear power depends first and foremost 
upon the safety of nuclear installations and the measures taken to prevent the 
occurrence of a nuclear incident; but obviously in case a nuclear incident oc-
curs, it is an extreme necessity that the indemnification be granted to the vic-
tims in a prompt and adequate way and irrespective of nationality or resi-
dence of the victims.

From that point of view, it is urgent to dramatically improve and accel-
erate the implementation and the harmonization of the nuclear civil liabili-
ty principles:

2.1. Need to reach higher amounts of operator’s liability (to the 
H[WHQW�WKDW�WKH\�FDQ�EH�¿QDQFLDOO\�VHFXUHG��DQG�WR�FRQYHUJH�
towards similar amounts

All stakeholders and all efforts should be brought together to reach the 
highest possible level of indemnification. We call for a coordinated involve-
ment, an effort of all providers of financial security (insurers, insurance pools, 
insurance mutuals, operators, governments), in order to ensure:

��7UDQVSDUHQF\�LQ�WKH�LQGHPQLILFDWLRQ�
��&RQWLQXLW\� LQ� WKH� LQGHPQLILFDWLRQ� �WR�HQVXUH� WKDW�DOO�GDPDJHV�EH� FRY-

ered whatever the financial security provider is and whatever the underlying 
legal grounds are (e.g damages causes by a natural catastrophe, by a terror-
ist attack, etc),

��3HUPDQHQFH�RI�WKH�IXQGV�IRU�LQGHPQLILFDWLRQ��IXQGV�VKDOO�EH�UHIXUELVKHG�
immediately after the occurrence of an incident; funds shall be available what-
ever the scale of the accident and the damages suffered),

��2SWLPL]DWLRQ�RI�WKH�PLQLPXP�DPRXQW�RI�OLDELOLW\�RI�WKH�QXFOHDU�RSHUD-
tors with regard to the funds available on the market. All possible ways shall 
be explored with the insurers, the mutual insurers and the governments to en-
sure that the highest possible amount of financial security is available for the 
indemnification of victims irrespective of where these victims are situated.
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Such coordinated effort shall adequately take place at international level, 
for instance under the auspices of the IAEA.

2.2. While international conventions appear to be the most relevant 
 vehicle to harmonize the basic principles of nuclear civil liability, 
 regional conventions are adequately suited to release additional 
�IXQGV�IRU�LQGHPQL¿FDWLRQ

(i) The broad ratification of enhanced Paris and Vienna Conventions and 
of the Joint Protocol should be accelerated in order to:

��,QFUHDVH�WKH�OLDELOLW\�DPRXQWV��ZKDW�VKRXOG�EH�UHDFKHG�VKRXOG�EH�D�FRQ-
vergence in the liability amounts towards the highest amount that can be fi-
nancially secured at the international level ;

��([WHQG�WKH�GHILQLWLRQ�RI�GDPDJHV��WKH�VROH�LQGHPQLILFDWLRQ�RI�GDPDJHV�
to goods and persons is not satisfactory anymore. The list of damages needs 
to be extended, as the Fukushima incident has shown (indemnification of en-
vironmental damage, of economic loss, of preventive measures...) and again, 
all financial security providers need to coordinate their efforts and need to be 
given the appropriate economic incentives in order to ensure that capacity is 
available for such damages ;

��([WHQG�WKH�JHRJUDSKLFDO�VFRSH�RI�QXFOHDU�OLDELOLW\�UHJLPHV��WR�QRQ�QXFOH-
ar States, to States parties to other conventions via the Joint Protocol, to ex-
clusive economic zones...).

(ii) Regional cooperations shall be encouraged in order to gather supple-
mentary compensation.

Regional cooperations are relevant in order to set up supplementary funds 
of compensation to which the States of a given regional zone would contrib-
ute. Such a regional cooperation has already been set up in Europe with the 
Brussels Convention whereby the States party to the Paris Convention accept-
ed on a voluntary basis to create a second layer of indemnification to indemni-
fy the victims on public funds once the operator’s financial security has been 
exhausted. A regional -rather that an international- cooperation seems highly 
relevant for gathering such supplementary funds.

Why is it so?
Neighboring States form to a certain extent a community of risks with re-

gard to a potential nuclear incident: as we know, it is most likely that a nu-
clear incident would have consequences not only in the installation State but 
also in the neighboring countries, so that all States of a given region have 
an interest in granting their population indemnification after the occurrence 
of an incident in one of the countries of the region. As it is possible that the 
financial security gathered by the liable operator will be exhausted by the 
claims of victims of the installation State, it does make sense to have an addi-
tional layer of indemnification constituted by the States of the region (pool-
ing of risk).
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A regional cooperation seems more relevant and more realistic than an in-
ternational one as there is a higher probability that damages are suffered in 
a smaller geographical zone. The pooling of risk is less likely to happen if the 
contributing States are too geographically remote. This is, in our view, one of 
the reasons why the CSC has not been ratified to date by more countries: the 
second tier of indemnification being international and not regional, the pool-
ing of risk seems to be questionable; countries are reluctant to contribute to a 
fund which could be exhausted after an accident occurring extremely far from 
its own national borders.

Moreover, for such a regional cooperation to function, it seems highly im-
portant that the contributing States have similar nuclear safety requirements. 
It is only if they are confident that the nuclear operator in the neighbouring 
states are subject to similar safety requirements than the operator in their own 
country that they will be incline to contribute to the same fund/ share the risk.

Regional cooperations shall be therefore fostered not in order to set up 
regional conventions of nuclear civil liability such as the Vienna or the Paris 
Conventions setting up the basic principles of nuclear civil liability. Such re-
gional conventions would add a layer to the already existing patchwork and 
therefore put at risk the attempts to harmonize the system.

2.3. The absolute need for international treaty relations

We believe that treaty relations, basing on international conventions al-
ready in force, will be more efficient in achieving a harmonized regime than 
any attempt at gathering a large number of countries in a new regime. The 
CSC adopted under the IAEA auspices in 1997, which is presented as a glob-
al and universal regime falls short of harmonizing nuclear civil liability prin-
ciples.

(i) Why is the CSC not the relevant instrument for achieving a more co-
herent regime?

First, the CSC is not universal. While the CSC is pretending to become 
universal, it is, in practice, far from being so. 17 years after its adoption, it 
has been ratified by only 5 States and has not yet entered into force; today, 
if a State adheres to the CSC and provided it would allow the entry into force 
of the Convention, such State would be in Treaty relation with only 5 other 
States, whereas with the Joint Protocol, it would be in treaty relation with 28 
other States. While Paris Convention States are still aiming at the entry into 
force of the revised Paris Convention and Vienna Convention States at the ex-
tension of the revised Vienna Convention, it is clear that adhering to the CSC 
will not be a priority for those States.

Secondly, the CSC instead of simplifying the system adds another layer to 
the already complex situation. If the CSC, together with all existing and re-
vised Conventions were in force, we would end up with not less than 27 pos-
sible schemes (ex: Paris Convention + Brussels Convention+ Joint Protocol; 
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Revised Vienna Convention + CSC...), without even taking into account the va-
riety of national laws which, according to the CSC annex, can be deemed com-
pliant with the convention without any compatibility check being necessary.

Thirdly the CSC crystallizes the deviations from basic principles of inter-
national conventions. It cannot be universal as long as it permits the econom-
ic channeling of the Price Anderson Act to be artificially compatible with the 
Paris and Vienna Convention as well as the Annex to the CSC by way of a 
grandfather clause which is not even an option to any country other than the 
United States. As an example, the mere fact that India could potentially ratify 
the CSC without amending its nuclear civil liability act which organizes a stat-
utory right of recourse against the suppliers, at odds with international stan-
dards, is highly problematic for the coherence of nuclear civil liability and the 
harmonization of the systems. It is also highly problematic as it creates a situ-
ation which is not insurable and therefore not in the spirit of the internation-
al conventions which should basically provide available compensation for the 
victims of an accident.

(ii) A more pragmatic approach is needed, based on treaty relations be-
tween already existing conventions or rather on their amended versions.

Treaty relations are essential in ensuring that the nuclear civil liability 
principles will be enforced in the aftermath of a nuclear incident. Treaty rela-
tions are also essential in order to allow the nuclear industry to trade beyond 
national borders: treaty relations give the suppliers, the carriers and the oper-
ators the legal certainty necessary for them to do business: the more countries 
are in treaty relations with one another, the lower is the likelihood that claims 
are made based on tort law, and the players can do business with the confi-
dence that the nuclear civil liability principles, will be implemented.

(iii) Calling for a large ratification of the Joint Protocol.
Given the current number of States already party to the Paris (16) or the 

Vienna Convention (40), it is clear that the Joint Protocol is currently the in-
strument which is the most likely to enable a universal regime (or rather the 
most universal possible regime), which is the reason why France has ratified it 
in July this year. With currently 28 parties and possibly 55 contracting parties 
if all Paris and Vienna Convention States were to ratify it, it can attract many 
more countries. The Joint Protocol is therefore the instrument which is most 
likely to achieve a more global regime of nuclear civil liability. The JP ensures 
an enhanced efficiency in the implementation of the NCL principles.

In our view, a universal regime shall gather all the countries around the 
same basic principles instead of gathering countries around conflicting and 
non-insurable principles.

This is the reason why we call upon a broader ratification of the enhanced 
Paris and Vienna Conventions, linked by the less ambitious but therefore 
more effective Joint Protocol and complemented by regional conventions in 
order to raise additional, public funds of compensation. This is, in our view, 
the architecture of a strong nuclear civil liability worldwide.
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conclusion
For sure, the nuclear sector is not the only industrial sector likely to gen-

erate major industrial hazards. However, this sector is now characterized by a 
liability regime which undoubtedly forms a powerful and coherent system for 
the indemnification of the victims of a nuclear accident.

As long as nuclear power will be generated, we will have a major and col-
lective responsibility in the building and expansion of a nuclear civil liability 
regime which is workable, understandable, transparent and generous for the 
victims. The juxtaposition of tort law and nuclear civil liability regimes as we 
can observe them today and the difficulties in accelerating the harmonization 
of NCL regimes show that there are still impediments to an effective indem-
nification of victims. It also shows that the players are reluctant to collectively 
face the financial consequences of a significant nuclear incident.

The principles of nuclear civil liability taken together are nevertheless still 
highly relevant.

However, their enforcement would in most cases suffer from many short-
falls in the event of a nuclear incident with transboundary damages

That is the reason why we call for a substantial improvement and harmo-
nization of the regimes, through:

��$�FRRUGLQDWHG�HIIRUW�RI�DOO�LQYROYHG�VWDNHKROGHUV��IRU�LQVWDQFH�XQGHU�WKH�
auspices of the IAEA) at international level, in order to substantially increase 
the levels of financial security available;

��$Q�DFFHOHUDWLRQ�LQ�WKH�UDWLILFDWLRQ�RI�WKH�HQKDQFHG�3DULV�DQG�9LHQQD�&RQ-
ventions by the States which have already adhered to the initial Conventions 
and by all others;

��$Q�DFFHOHUDWLRQ�LQ�WKH�UDWLILFDWLRQ�RI�WKH�-RLQW�3URWRFRO�DV�WKH�PRVW�HIIL-
cient instrument for treaty relations and therefore the most practical instru-
ment towards a more global regime of nuclear civil liability = a broad ratifi-
cation of the Paris and Vienna Convention as well as the Joint Protocol shall 
ensure a global adherence to the same set of principles, which would already 
constitute a significant improvement.

We also called for conventions at a regional level organizing a second or 
third tier of supplementary compensation as in the Brussels supplementary 
convention. We believe that the regional level is the most appropriate to raise 
additional funds as it creates a community of risk between neighboring coun-
tries likely to have similar safety requirements.
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abstract
The present contribution aims at providing you with an overview of ini-

tiatives that were taken by the European Commission to foster reflection on 
the harmonization of nuclear liability regimes among the EU Member States.

The Brussels Nuclear Law Association, the Brussels chapter of the Inter-
national Nuclear Law Association, has been a partner of the European Com-
mission for a number of these exercises, and notably co-organised a workshop 
in 2010 on the Prospects of a Civil Nuclear Liability Regime in the framework 
of the European Union as well as a follow-up workshop in January of this year 
entitled “Taking nuclear third party liability into the future/Fair compensa-
tion for citizens and level playing field for operators”.

The purpose of the intervention is to present the main conclusions of the 
different initiatives of the European Commission. Needless to say that this 
presentation engages the author and does not reflect any official position by 
the European Commission.

The “legal study for the accession of euratom to the Paris 
&RQYHQWLRQ�RQ�WKLUG�SDUW\�OLDELOLW\�LQ�WKH�¿HOG�RI�QXFOHDU�
HQHUJ\´�SURGXFHG�E\�WKH�ODZ�¿UP�*RPH]�$FHER�	�3RPER�
for Dg energy and Transport

At a time when the so-called “nuclear renaissance” was discussed widely, 
the European Commission advanced in its “Nuclear Illustrative Programme 

 1 DĂƌĐ��ĞǇĞŶƐ�ŝƐ��ĞƉƵƚǇ�'ĞŶĞƌĂů��ŽƵŶƐĞů�ʹ�,ĞĂĚ�ŽĨ�>ĞŐĂů�'ĞŶĞƌĂƟŽŶ͕�ZĞŶĞǁĂďůĞ��ŶĞƌŐǇ͕ �WƌŽĐƵƌĞ-
ŵĞŶƚ�ĂŶĚ�'ĞŶĞƌĂů��īĂŝƌƐ�Ăƚ�'�&�^h����ŶĞƌŐǇ��ĞůŐŝƵŵ�ʹ�>ƵǆĞŵďŽƵƌŐ�ʹ�WĂƐƚ�WƌĞƐŝĚĞŶƚ͕�sŝĐĞ�WƌĞƐŝĚĞŶƚ�ĂŶĚ�
DĞŵďĞƌ�ŽĨ�ƚŚĞ��ŽĂƌĚ�ŽĨ�/E>��ĂŶĚ�WƌĞƐŝĚĞŶƚ�ŽĨ�ƚŚĞ��ƌƵƐƐĞůƐ�EƵĐůĞĂƌ�>Ăǁ��ƐƐŽĐŝĂƟŽŶ�;�E>�Ϳ͘
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2007” that the discussion on the nuclear sector in the EU should, inter alia, 
notably focus on “developing a harmonized liability scheme and mechanisms 
to ensure the availability of funds in the event of damage caused by a nuclear 
accident.” It is in the implementation of this programme that the Commission 
launched an “Impact Assessment on the Paris Convention on Nuclear Liabili-
ty” in December 2007 with a consultation of stakeholders.

The outcome of the impact assessment formed the basis of a legal study 
performed by the law firm Gomez-Acebo & Pombo for DG Energy and Trans-
port. When published, the study contained a disclaimer according to which 
the study represented the law firm’s views on the possible accession of the 
Euratom Community to the Paris Convention, which have not been adopted 
or in any way approved by the Commission and should not be relied upon as a 
statement of the Commission’s or DG Energy and Transport’s views.

The legal study starts from the observation that nuclear third party liability 
rules are currently not harmonized in the EU, but form some kind of patchwork, 
with some states party to the 1960 Paris Convention, others to the Paris and 
1963 Brussels Supplementary Convention, still others to the 1963 Vienna Con-
vention or to the 1997 Amended Vienna Convention, one to the Convention on 
Supplementary Compensation and five to no convention at all. Moreover, not 
all Member States which are party to a convention have ratified the 1988 Joint 
Protocol relating to the application of the Vienna Convention and the Paris Con-
vention. In some regimes the liability of operators is unlimited, whereas others 
have capped liability. The operator’s insurances differ both as regards their cov-
erage and payable fees. The obligation to compensate victims of a nuclear ac-
cident differs both as regards the damages covered and the payable amounts.

The legal study investigates whether the Community has the power to act 
in order to harmonise the situation and, if so, which action would best fit the 
general objective of legal coherence.

With respect to the question whether the Community has the power to act, 
the study distinguishes three different angles, namely:

(1) Nuclear insurances, for which article 98 of the Euratom Treaty pro-
vides the basis for harmonizing nuclear insurances throughout the EU with a 
qualified majority in the Council on a proposal by the Commission

(2) Jurisdictional arrangements related to third party liability issues, 
which are exclusive EC Community powers, although in 2004 the EU agreed 
in various Council decisions that the Paris Convention EU Member States sign 
and ratify the 2004 Paris Protocol including its jurisdictional rules which de-
viate from Council Regulation (EC) 44/2001, and

(3) All other issues that may arise under nuclear third party liability, for 
which the legal study sees shared powers to act for the Community and the 
Member States pursuant to Articles 2 and 203 of the Euratom Treaty (requir-
ing unanimity in the Council).

In a second part of the study, an analysis is made as to which action would 
best fit the general objective of legal coherence in the medium run. The study 
distinguishes 5 policy options:
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(1) Non-action (option A);
(2) All 27 Member States are/become parties to the Paris Convention (op-

tion B);
(3) 22 Member States are/become parties to the Paris Convention with an 

opt-out for the 5 non-convention states (option C);
(4) Euratom accession to the Paris Convention (option D); and
(5) A Euratom Directive (option E).
Analyzing the results of a consultation questionnaire, the outcome shows 

that the majority of stakeholders are in favour of harmonizing nuclear third 
party liability.

However, the majority of stakeholders do not want an EU-only solution 
which, in the view of many, would add to the patchwork instead of resolving it. 
Only 2 out of 43 responses voted in favour of a Euratom directive. Neverthe-
less, the legal study insists on a directive as a solution for nuclear insurances 
because it sees an obligation of the Community under article 98 of the Eura-
tom Treaty to adopt a directive that harmonises nuclear insurances through-
out the EU.

With respect to jurisdictional arrangements, the legal study does not see 
how the Community could come back upon the Council decisions that allowed 
the signature and ratification of the Protocol to the Paris Convention to switch 
to the ordinary rules of Regulation (EC) 44/2001.

For all other issues that may arise under nuclear third party liability, the 
legal study demonstrates that option B (27 to Paris) would be the most popu-
lar option, providing for a high degree of harmonization if successfully imple-
mented but with little legal efficiency to guarantee a successful implementa-
tion, if it would only allow for a Community recommendation to the Member 
States. Options A (status quo) and C (22 to Paris, 5 opt-out) closely follow op-
tion B but provide for a lesser degree of harmonization if successful. Option C 
could only be fostered by means of a recommendation and may therefore not 
be efficient. Option E (Euratom Directive) would lack political support while a 
Euratom directive would according to the legal study require unanimity. Op-
tion D (Euratom accession to Paris) is called both legally and pragmatically 
the least viable option given the accumulation of both political and technical 
hurdles and its inability to achieve harmonization.

An in-depth analysis of the conclusions of the legal study would lead us too 
far, but some additional more or less controversial points can be highlighted:

1. The legal study suggests that the Community considers to opt either for 
maintaining the particularities of nuclear third party liability or, alternative-
ly, considers doing away with the basic principles of the nuclear third party li-
ability conventions and choose for unlimited liability made conditional upon 
a full switch to ordinary tort law.

2. The legal study seems to plead for operator pooling, i.e. a mutual mech-
anism by which nuclear operators spread their risks amongst each other 
through a pool, to whom each of them contributes in the event of a nuclear ac-
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cident. It is suggested that some kind of safety standardization at overall EU 
level would be necessary to enable successful operator pooling.

3. The legal study is critical of accession to the CSC as a possible solution to 
solve the problem of the current European nuclear liability patchwork. It says that 
mainly Western European stakeholders insist on the historical importance of the 
Paris Convention and its higher level of compensation. It highlights that nuclear 
states are reluctant to accept its preferential treatment of victims outside the in-
stallation state, and adds that without nuclear states, the CSC is neither capable of 
providing for a high compensation (since more than 90% of its 2nd tier depends 
on contributions from nuclear states), rendering it therefore also less attractive to 
non-nuclear states, nor capable of securing its entry into force.

4. Some issues of compatibility of the nuclear third party liability regime 
with competition law are raised.

5. The Legal Study pleads for a streamlined European claims-handling 
system.

6. The Legal Study suggests the creation of a Group of Experts on Nucle-
ar Third Party Liability.

The 2010 workshop “Prospects of a civil nuclear liability 
regime in the Framework of the european Union”  
FR�RUJDQLVHG�E\�WKH�%UXVVHOV�1XFOHDU�/DZ�$VVRFLDWLRQ� 
and the european commission

During this conference reactions to the legal study were solicited from the 
depositaries of the international third party liability conventions and by rep-
resentatives of countries party to the Paris Convention, the Vienna Conven-
tion and the CSC as well of a non-convention state. As to the solutions to the 
situation of “legal patchwork” in the EU, the conference hosted both speakers 
which were proponents of a wider adhesion to the Joint Protocol and speakers 
in favour of a global nuclear third party liability regime under the CSC.

The Joint Protocol has as objective to ensure a mutual recognition and 
extension of benefits between Paris and Vienna countries of the regime es-
tablished by either Convention and thus creates a high degree of unification 
among the parties to those instruments. The advantage of a wider adhesion to 
the Joint Protocol is that it is could be achieved relatively quickly. However, 
the Joint Protocol did not foresee the participation of States not party to the 
Paris or Vienna regime, which renders it unattractive to some states. More-
over, it does not address questions connected to nuclear accidents occurring 
in the course of transport of nuclear material between States belonging to the 
two different regimes. Also, parties to the Paris regime have raised issues of 
reciprocity which leave further open questions regarding the actual levels of 
protection afforded by the Joint Protocol.

Proponents of the CSC claim that the CSC can achieve the objective of 
uniting the present fragmented international situation by allowing States par-
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ty to either the Paris or the Vienna regime, as well as States not party to either 
of the two, to join. It could establish a global regime, not excluding the non-
EU Member States. However, as pointed out in the legal study, nuclear states 
are reluctant to accept its preferential treatment of victims outside the instal-
lation state and this treaty has not yet entered into force (although progress 
seems currently to be made in this field).

Probably the most remarkable intervention during the conference co-or-
ganised by the European Commission and the Brussels Nuclear Law Associa-
tion was the contribution by Melchior Wathelet, former judge at the European 
Court of Justice and former Vice-Prime Minister of Belgium, on the legal ba-
sis for an intervention by the European Union in the field of nuclear liability. 
He defended an extensive interpretation of article 98 of the Euratom Treaty, 
that could constitute a sufficient basis for harmonization of the legislation of 
the member states in the field of insurance as well as of liability for the nucle-
ar risks. He is of the opinion that it is not necessary to have recourse to article 
203 of the Euratom Treaty that requires unanimity in the Council.

In the concluding remarks on the Conference, the European Commission 
announced the establishment of an expert group on nuclear liability, the con-
clusions of which group we shall now examine further.

The nuclear liability expert group created by the european 
commission

The Nuclear Liability Expert group convened by the European Commis-
sion proceeded to work in three working groups that first met on April 5th, 
2011:

1. Claims handling and related matters.
2. Insurance amounts and capacity.
3. The international conventions.
Before coming to their conclusions, the working groups stated that their 

proposals were subject to the community competence in this field, to the sub-
sidiarity and proportionality principles and to their compatibility with the 
1997 Vienna Convention and the 2004 Paris Convention.

The first working group came up with the following recommendations:
1. The Member States should have a claims management system.
2. The Member States are to establish a “one stop shop” for claims regis-

tration and record.
3. Establishment of criteria for EU-wide claims handling communication 

in the case of an accident.
4. Establishment of “one single desk” for claims handling (i.e. coordina-

tion between stakeholders, centralization of proceedings and recording of 
payments and follow-up of the availability of the funds).

5. Allowance for the assessment of insurers abilities by national authori-
ties.
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6. Setting up of rules for advance payments on compensation.
7. Clarification on how claims management costs are born.
The recommendations of the second working group on insurance were the 

following:
1. The Member States must work jointly with nuclear operators and nu-

clear insurance providers, to put in place cover that fulfills the revised Con-
vention requirements and ratify the Protocols to the applicable Convention as 
soon as possible.

2. The European Commission is to clarify and communicate the accept-
able conditions under which EU states are allowed to act, directly or indirect-
ly, to cover nuclear third party liability risks.

3. Ensure that all financial security provided is sufficiently secure, stable 
and solvent to guarantee maximum protection for nuclear accident victims; 
also ensure that a robust and effective claims handling system is put in place.

4. In the longer term the operators and financial security providers are to 
continue working together to investigate any additional nuclear liability ca-
pacity that might become available in the future.

Working group 3 recommended one or more EU decisions and a EU Di-
rective. The EU decisions recommended are the following:

1. All EU members are required to join the Vienna Convention or the Par-
is Convention as amended respectively in 1997 and 2004, OR

2. EU members wishing to join the Vienna Convention or the Paris Con-
vention should ratify exclusively the Vienna Convention or the Paris Conven-
tion as amended respectively in 1997 and 2004.

3. All EU members Parties to either the Vienna Convention or the Paris 
Convention are urged:

- to adhere as soon as possible to “their” respective amending Protocols of 
1997 and 2004;

- if they have not already done so, to adhere to the Joint Protocol.
As to the recommended EU Directive, this should in its recitals recognize 

the relevance and robustness of the basic principles of the international con-
ventions and the importance of the Joint Protocol. The provisions of the Di-
rective would

- Establish amounts for nuclear third party liability and compulsory fi-
nancial security op to these amounts in line with the 2004 Paris Convention 
provisions; Member States would have a reasonable timeframe to implement 
such requirements (e.g. 10 years);

- Require Member States to ensure that compensation available under 
their legislation shall indemnify victims in all EU Member States without dis-
crimination based upon nationality, domicile or residence.

It is to be noted that the recommendations of the third working group 
were not made unanimously. Participants with a Vienna Convention back-
ground thought they were going too far. Others pleaded for unlimited liabili-
ty or wanted a tabula rasa approach and wanted to return to common tort law 
principles for the law of nuclear third party liability.
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The european commission’s Public consultation on nuclear 
liability

Between 30 July 2013 and 22 October 2014, the European Commission 
published an online questionnaire on nuclear liability. The outcome of this 
public consultation was presented by the DG Energy of the European Com-
mission at the occasion of a second conference co-organised by the European 
Commission and the Brussels Nuclear Law Association in January of this year.

It concluded that there was a strong request for common rules, although 
there was some reluctance observed on the part of operators and public au-
thorities, who also favored soft legislation over binding legislation.

With respect to claims management, the Commission observed a strong 
request for strengthening of all aspects, including registration, handling and 
settlement of claims, although the insurers considered there was no need for 
change. No clear request for change was perceived for the question of wheth-
er priority should be given to particular heads of damages.

With respect to insurance amounts, there was a clear overall response that 
current levels are insufficient, although the operators were of the opinion that 
current amounts are sufficient. Those who consider the amounts insufficient 
give a strong support for higher levels of financial security, while imposing un-
limited liability alone is not seen as a complete solution.

The respondents of the questionnaire did not give a clear support for Eur-
atom accession to the existing international conventions. Operators, public 
authorities and insurance companies are in support of maintaining the prin-
ciple of channeling of liability as embodied in the conventions, while there is 
a significant interest for economic channeling primarily from citizens who re-
plied to the public consultation.

Workshop “Taking nuclear third party liability into the 
IXWXUH�)DLU�FRPSHQVDWLRQ�IRU�FLWL]HQV�DQG�OHYHO�SOD\LQJ�
¿HOG�IRU�RSHUDWRUV�FR�RUJDQLVHG�LQ�-DQXDU\������E\�WKH�
european commission and the brussels nuclear law 
association

Again, it would lead us too far to give a complete overview of all interven-
tions of this conference. One of them, as seen before, was the presentation by 
the Commission of the outcome of the Public Consultation.

Another remarked intervention was that of a representative of Munich Re, 
from the German insurance world, who claimed it was possible, if all opera-
tors were obliged to take out this insurance, to create liability cover for cata-
strophic accidents for an amount of 10 billion Euros. A catastrophic accident 
as viewed in this scheme is an accident comparable with INES scale 5-7. There 
would be no intervention for nuclear accidents below this level on the INES 
Scale. The amount of 10 billion Euros would also be in excess of 2,5 billion Eu-
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ros. This means that the catastrophe insurance would intervene only to the ex-
tent that other sources have already paid 2,5 billion Euros to the victims of the 
accident. However, most Paris Convention countries have only financial secu-
rity available up to maximum 1,5 billion Euros, so that additional financial se-
curity would need to be found. In Vienna Convention countries the available 
financial security may even be less.

conclusion
The European Commission has obviously gone through an important 

thinking process as to the measures it may envisage to harmonise the law of 
nuclear third party liability in the EU countries. The main conclusion is that 
there is no easy way to achieve this. Whether this thinking process will result 
in some form of community action remains, for the time being, to be seen. At 
the outcome of the 2014 Workshop co-organised by the European Commis-
sion and the Brussels Nuclear Law Association, commissioner Oettinger sug-
gested that the European Commission might issue a communication on the 
subject of, inter alia, nuclear third party liability. However, after the Europe-
an elections in May, a newly composed European Commission is in the pro-
cess of taking charge and it remains to be seen what the thinking of this newly 
composed European Commission on the subject of nuclear third part liabili-
ty will be.
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By Jakub Handrlica

Abstract
Most recently, several Contracting Parties to the Vienna Convention an-

nounced their plans to play an important role in the process of “nuclear re-
naissance” in Europe. However, this process cannot be limited to a mere mul-
tiplication of nuclear facilities, but must be accompanied by strengthening of 
the legal and regulatory framework. Taking the potential magnitude of a nu-
clear incident into regard, strengthening of the existing legal framework for 
the nuclear third party liability must play an eminent role in this legislation. 
This paper deals with the current liability frameworks in both countries, an-
alysing the implementation of theirs commitments arising from the Vienna 
Convention on Civil Liability for Nuclear Damage of 1963. Further, it points 
out major challenges for the future development in this field, in particular tak-
ing the provisions of the Protocol to Amend the Vienna Convention on Civil 
Liability for Nuclear Damage of 1997 into regard.

introduction
Most currently, the problems of nuclear liability became again a matter of 

intensive discussions. Several Contracting Parties to the Vienna Convention 
have most recently ratified the Protocol to Amend the Vienna Convention on 
Civil Liability for Nuclear Damage of 1997 (hereinafter: “the Protocol of 1997” 
or “the Protocol”), that was adopted in order to strengthen the liability régime, 
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created under the Vienna Convention. A wider accession or ratification to the 
Protocol of 1997 is being urged by the International Atomic Energy Agency 
and – most reently - also by the European Union.

This paper aims to deal with these challenges. It will point out, how the 
commitments arising from the Vienna Convention have been implemented in-
to the national legal frameworks. Further it will also point perspectives of the 
future development of legislation in this area, in particular with regard to the 
Protocol of 1997. The aims of this paper is – inter alia – to urge the legislators 
of both countries to initiate necessary steps leading to the ratification of this 
instrument, in order to strengthen international recognition for the national 
legal frameworks.

installations covered by the liability régime of the Vienna 
convention

In practice, the application of the international nuclear liability régime 
created by the Vienna Convention will be triggered if a nuclear installation 
causes a nuclear incident. Consequently, the terms ‘nuclear installation’ and 
‘nuclear incident’ form the core of the international regime.

Article I of the Convention defines the term “nuclear installation” in its 
Paragraph 1, letter /j/. Pursuant to this provision, the Vienna Convention is 
applicable to:

“any nuclear reactor other than one with which a means of sea or air 
transport is equipped for use as a source of power, whether for propulsion 
thereof or for any other purpose; any factory using nuclear fuel for the pro-
duction of nuclear material, or any factory for the processing of nuclear ma-
terial, including any factory for the re-processing of irradiated nuclear fuel; 
and any facility where nuclear material is stored, other than storage inci-
dental to the carriage of such material”.

Further, according to the Paragraph 1, letter /l/, a ‘nuclear incident’ 
means “any occurrence or succession of occurrences having the same origin 
which causes damage”. However, the nuclear third party liability regime of 
the Vienna Convention is applicable only to those damages, which “arises out 
of or results from the radioactive properties or a combination of radioactive 
properties with toxic, explosive or other hazardous properties of nuclear fu-
el or radioactive products or waste in, or of nuclear material coming from, 
originating in, or sent to, a nuclear installation”.

Consequently, one of the key issues of the nuclear liability is to identify 
those facilities, covered by the special régime created by the Convention. It is 
a matter of fact, that this issue presents a not very ease legal exercise. The rea-
son is, that the wording of the Convention quite naturally reflect technologi-
cal reality of the 1960s, rather than realities of today’s nuclear sector. Follow-
ing paragraphs will deal with this challenging issue.
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Nuclear reactors

Any nuclear reactor other than one with which a means of sea or air trans-
port is equipped for use as a source of power is to be considered as “nuclear in-
stallation” and therefore falls under the scope of the Vienna Convention. Arti-
cle I of the Convention defines the term “nuclear installation” in its Paragraph 
1, letter /i/ as “any structure containing nuclear fuel in such an arrange-
ment that a self-sustaining chain process of nuclear fission can occur therein 
without an additional source of neutrons”. Consequently, both nuclear reac-
tors used for the purposes of electricity production (in nuclear power plants) 
and reactors used for experimental, scientific or educational purposes (in re-
search centres, universities etc.) are to be covered by the liability regime of the 
Convention. In this respect, the Article I of the Convention provides that the 
Installation State “may determine that several nuclear installations of one 
operator which are located at the same site shall be considered as a single 
nuclear installation” in its Paragraph 1, letter /j/.

The Vienna Convention is silent with regard to the nuclear reactors, being 
in the phase of decommissioning. This issue has been faced by the Installa-
tion States only very recently. Scientific literature tends to interpret the appli-
cable provisions in the way, that a facility remains to be covered by the liabil-
ity régime of the Convention until the final removal of any nuclear materials.

Storage facilities

Further, any “facility where nuclear material is stored, other than stor-
age incidental to the carriage of such material”, do fall under the scope of the 
Vienna Convention. Where nuclear materials are stored only as an incidental 
part of their carriage - for example, on a railway station platform - the facili-
ties used for such storage will normally not be deemed to come within the def-
inition of nuclear installation because of the transitory and fortuitous nature 
of the storage.

The Vienna Convention is silent regarding what “storage” means, causing 
discussions on the scope of application of the Convention. Facilities serving 
for temporary storage of nuclear materials (in particular interim storage fa-
cilities for the spent nuclear fuel) are certainly covered by the liability régime 
created by the Convention. However, the Convention does not address direct-
ly those facilities (repositories), serving for final disposal of nuclear materi-
als, in particular for final disposal of radioactive waste. Consequently, this gap 
must be addressed by national legislation of the Installation State.

Mining and milling facilities

However, not all facilities interconnected directly, or indirectly with nu-
clear sector, do fall under the Vienna Convention. Some facilities, as for exam-
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ple those used for mining, milling and the physical concentration of uranium 
ores, do not involve high levels of radioactivity. Hence, these activities do not 
fall within the scope of the Convention. Factories for the manufacture or pro-
cessing of natural or depleted uranium, facilities for the storage of natural or 
depleted uranium, and the transport of natural or depleted uranium, since the 
level of radioactivity is low and there are no criticality risks, are also excluded.

“Low risk installations”

Further, installations where small amounts of fissionable materials are to 
be found, such as research laboratories, are likewise outside the Convention. 
Similarly, risks which arise in respect of radioisotopes usable for any industri-
al, commercial, agricultural, medical, scientific or educational purposes are 
excluded from the scope of the Convention.

Finally, where materials, such as uranium salts, are used incidentally in 
various industrial activities not related to the nuclear industry, such usage 
does not bring the plant concerned within the scope of the Convention.

Nuclear materials to be excluded from the Vienna Convention

At last but not at least, the Article I of the Convention provides for the 
right of an Installation State to exclude small quantities of nuclear material 
from the scope of application in its Paragraph 2. Maximum limits for the ex-
clusion of such quantities are to be established by the Board of Governors of 
the International Atomic Energy Agency.

key features of the liability régime of the Vienna convention
Basically, the Vienna Convention contains some basic liability principles, 

which differ considerably from the principles of the ordinary tort law:
Each nuclear installation must have a person in charge: the operator. In the 

legal régime of the Vienna Convention, the operator is “the person designated or 
recognised as the operator of a nuclear installation by the state”. The operator 
of a nuclear installation is exclusively liable for nuclear damage. No other person 
may be held liable, and the operator cannot be held liable under other legal pro-
visions. Liability is legally channelled solely to the operator of the nuclear instal-
lation. In relation to this, the Convention provides for very limited liability relief. 
The operator will be exonerated from liability only if he proves, for example, that 
the nuclear incident was directly due to armed conflict, hostilities, civil war or in-
surrection, or that it resulted wholly or partly either from gross negligence of the 
victim of from an act or omission of the victim with intent to cause harm.

As a quid pro quo for the very strict conditions of the operator’s liability, 
the Installation State may limit the operator’s liability by the national legisla-
tion. However, the Convention provides for a minimum possible liability limit.
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Further, the Vienna Convention requires the operator to maintain manda-
tory insurance or to provide other financial securities covering its liability for 
nuclear damage in such amounts, of such types and in such terms, as the In-
stallation State specifies.

At the same time, the Convention provides that courts of the Installation 
State where the nuclear incident occurred will have exclusive jurisdiction over 
all actions brought for damages caused by a nuclear incident occurring in their 
territory. In a case where nuclear material in transport causes damage within 
the territory of a contracting party, the court where the nuclear material was 
situated at the time of damage will be exclusively competent.

However, the Convention fails to establish a comprehensive liability sys-
tem. In many aspects, it merely contains a renvoi to national legislation, which 
is intended for providing more detailed rules of nuclear liability.

The operator

In the legal régime of the Vienna Convention, only the operator (“the per-
son designated or recognised as the operator of a nuclear installation by the 
state”) is liable for damages occurred as result of an incident in a nuclear in-
stallation. Consequently, the person liable must be designated by the legisla-
tion of the Installation State, or at least recognised by that state as being in 
charge of the nuclear installation.

National legislations regularly provides for a direct link between nuclear 
liability and a license, issued by the national regulatory authority. A person, 
who is granted a license to operate a “nuclear installation” covered by the lia-
bility regime of the Vienna Convention, is to be considered as an operator in 
the sense of the Convention.

The national legislation doesn’t need to exclude liability of third person 
explicitly. However, liability of these persons for any damages arising from an 
incident that occurred in a nuclear installation is excluded directly by a pro-
vision of the Vienna Convention. Consequently, any claim for damages issued 
against a person different than operator must be rejected by national court. 
Further, the Convention grants to the operator in its Article X only a very lim-
ited right of recourse. This is possible only, if this is expressly provided for by 
a contract in writing; or if the nuclear incident results from an act or omis-
sion done with intent to cause damage, against the individual who has acted 
or omitted to act with such intent.

Limitation of operator’s liability

The Vienna Convention provides that any Installation State may limit op-
erator’s liability in its national legislation. All those Contracting Parties, which 
do operate nuclear installations in theirs territories, used this provision and 
introduced limits of liability. The amounts do basically depend on type of nu-
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clear installation and on the magnitude of risk, which this installation does 
represent.

The Vienna Convention provides for a “floating” limit of operator’s liabil-
ity, when fixing the minimal limit to the price of one troy ounce of fine gold. 
This constitutes a particular challenge for national legislation, which has to 
avoid providing for a minimal limit that may become too low due to the diver-
sions of the price of gold. This problem has been addressed by the Protocol of 
1997, which provides for a liability limit in the Special Drawing Rights.

Consequently, limitation of operator’s liability is to be considered as right 
of the Installation State, which is guaranteed under the international law.

It is a matter of fact that, from the very early beginning, the Contracting 
Parties to the Vienna Convention have been allowed to introduce unlimited li-
ability. The provisions of the Convention do not contain any obligatory maxi-
mum limit of liability. Therefore, limitation of operator’s liability is a right of 
an Installation State, rather than an obligation. However, neither Installation 
State has opted for this possibility so far.

&RQJUXHQFH�RI�OLDELOLW\�DQG�LQVXUDQFH�RU�RWKHU�¿QDQFLDO�VHFXULW\

The Vienna Convention provides in its Article VII, that the operator shall 
be required to maintain insurance or other financial security covering his li-
ability for nuclear damage in such amount, of such type and in such terms as 
the Installation State shall specify in its national legislation. This renvoi to na-
tional legislation makes the amounts to be insured by the operator depended 
on the Installation State, rather than on a binding provision of the Conven-
tion. However, the Convention requires the Installation State to “ensure the 
payment of any claims which have been established against the operator by 
providing the necessary funds to the extent that the yield of insurance or oth-
er financial security is inadequate to satisfy such claims, but not in excess of 
the limit, if any, established in national legislation”.

Consequently, it is a matter of national legislation to provide for applica-
ble rules on insurance, or other means of financial security covering opera-
tor’s liability.

Heads of damages

The Vienna Convention provides for heads of damages covered in its Ar-
ticle I. In general, loss of life, any personal injury or any loss of, or damage to, 
property which arises out of or results from the “radioactive properties or a 
combination of radioactive properties with toxic, explosive or other hazard-
ous properties of nuclear fuel or radioactive products or waste in, or of nu-
clear material coming from, originating in, or sent to, a nuclear installation” 
are to be covered by the régime, created by the Convention.

Also in this respect, the Convention contains a renvoi to national legisla-
tion. Installation State may provide in its legislation, that the operator is lia-
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ble also for other “loss or damage so arising or resulting“ and for „loss of life, 
any personal injury or any loss of, or damage to, property which arises out 
of or results from other ionizing radiation emitted by any other source of ra-
diation inside a nuclear installation”.

Rules of jurisdiction

At last, but not least, the Vienna Convention provides for specific rules on 
jurisdiction in its Article XI. Basically, jurisdiction over all actions shall lie on-
ly with the courts of the Contracting Party within whose territory the nuclear 
incident occurred. In this respect, the Convention does not contain any renvoi 
to national legislation and consequently, the principle of exclusive jurisdiction 
cannot be modified by any Installation State.

Perspectives of the future nuclear liability framework
Most currently, both the International Atomic Energy Agency and the Eu-

ropean Union urged Contracting Parties to the Vienna Convention to strength-
en theirs nuclear liability framework by accession, or ratification of the Pro-
tocol of 1997. The European Commission identified the Protocol as being 
“particularly important, in the interest of the European Union and its Mem-
ber States, because it improves compensation for damage caused by nucle-
ar incidents”.

However, only few Contracting Parties to the Vienna Convention are cur-
rently Contracting Parties to the Protocol at the same time. Nevertheless, due 
to circumstances outlined above, it will be useful to examine the relation of 
the current nuclear liability framework with the requirements arising from 
the Protocol.

The Protocol of 1997 and the basic principles of nuclear liability

It should be stressed that the Protocol did not affected the basic liabili-
ty principles of the Vienna Convention, as outlined above (operator’s exclu-
sive liability, limitation of operator’s liability, congruence of operator’s liabil-
ity with insurance, or other financial security, exclusive competence of the 
court). It merely creates a new, Amended Vienna Convention. This Conven-
tion entered into force in 2003. Since then, the Amended Vienna Convention 
exists together with the (original) Vienna Convention, being in force in the 
most of the Central and Eastern European States.

Basically, the provisions of the Protocol may be divided into three main 
groups. Some of the new and revised provisions deal with the matter of sub-
stance. These will be analysed bellow in a more detail. Other revised provi-
sions deal with the issues of procedural nature. The third group contains no 
new issues, either substantive or procedural, and essentially serves to refine 
the existing provisions of the Convention.
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Installations covered

The Protocol does not amend the definition of “nuclear installation” di-
rectly. However, it contains a new competence of the Board of Governors of 
the International Atomic Energy Agency in its Article I, Paragraph 1, letter 
/j/, which shall from time to time determine, that other installations in which 
there are nuclear fuel or radioactive products or waste are to be covered by the 
liability régime of the Amended Vienna Convention.

In this way, the liability cover of final repositories of spent nuclear fu-
el and installations in the stage of decommissioning may be addressed by the 
Amended Vienna Convention in the future.

Limitation of operator’s liability

Perhaps the most important amendment of the Vienna Convention affect-
ed by the Protocol is severe increase of minimal liability limits. This can be ex-
plained by the fact, one of the main motives for amending the Vienna Conven-
tion was the consideration, that the minimal liability limit laid down in 1963 
had become unrealistic in the meantime.

Consequently, the Protocol provides for increased limits of operator’s lia-
bility in its Article VII. Pursuant to this provision, the liability of the operator 
may be limited by the Installation State for any one nuclear incident, either to 
not less than 300 million Special Drawing Rights, or to not less than 150 mil-
lion Special Drawing Rights provided that in excess of that amount and up to 
at least 300 million Special Drawing Rights public funds shall be made avail-
able by that State to compensate nuclear damage.

Further, the Protocol introduced the so called “phase-in mechanism”, en-
abling the Contracting Parties to fix the liability amount to 100 million Special 
Drawing Rights for a transitional period of 15 years after the entry into the force. 
Therefore, fixing the liability amount to this amount is a rather provisional mea-
sure, intended basically to attract as much as possible new Contracting Parties 
to the liability régime, created by the Amended Vienna Convention. However, 
even the “phasing-in” amount of liability is over 40 times higher than the mini-
mal amount required in the (original version) of the Vienna Convention.

Consequently, increased liability limits will constitute main challenge for 
the national legislation, implementing the Protocol of 1997.

&RQJUXHQFH�RI�OLDELOLW\�DQG�LQVXUDQFH�RU�RWKHU�¿QDQFLDO�VHFXULW\

The Protocol does not amend the rules for congruence between the liabil-
ity and insurance or other financial security. Also under the Amended Vien-
na Convention, the operator shall be required to maintain insurance or other 
financial security covering his liability for nuclear damage in such amount, of 
such type and in such terms as the Installation State shall specify.
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However, the Protocol do address the issue of insurance for the case, a 
Contracting Party will opt for operator’s unlimited liability. In that case, the 
Installation State may establish a limit of the financial security of the operator 
liable, provided that such limit is not lower than 300 million Special Drawing 
Rights. The Installation State shall ensure the payment of claims for compen-
sation for nuclear damage which have been established against the operator 
to the extent that the yield of the financial security is inadequate to satisfy 
such claims, but not in excess of the amount of the 300 million Special Draw-
ing Rights.

Heads of damages

The concept of covered damages is considered to be one of the most signif-
icant changes introduced by the Protocol of 1997. In strict contrast to a rather 
laconic definition of damages covered in the (original version) of the Vienna 
Convention, the list of covered damages in the Amended Vienna Convention 
is more impressive.

In addition to loss of life, any personal injury, loss of or damage to prop-
erty, which were already covered in the (original) Vienna Convention, also fol-
lowing damages are to be covered, each of them to the extent determined by 
the law of the competent court:

(1) economic loss arising from of life, any personal injury, loss of or dam-
age to property, if incurred by a person entitled to claim in respect of such 
loss or damage;

(2) the costs of measures of reinstatement of impaired environment, un-
less such impairment is insignificant, if such measures are actually taken or 
to be taken,

(3) loss of income deriving from an economic interest in any use or en-
joyment of the environment, incurred as a result of a significant impairment 
of that environment,

(4) the costs of preventive measures, and further loss or damage caused 
by such measures;

(5) any other economic loss, other than any caused by the impairment of 
the environment, if permitted by the general law on civil liability of the com-
petent court.

Further, the Protocol introduced very detailed definitions of the terms “mea-
sures of reinstatement”, “preventive measures” and “reasonable measures”.

Rules of jurisdiction

At last, but not least, the Protocol of 1997 introduced also a change in the 
area of jurisdiction. The Article XI provides for this change in its Paragraph 4. 
Pursuant to this provision, the Contracting Party whose courts have jurisdic-
tion shall ensure that only one of its courts shall have jurisdiction in relation 
to any one nuclear incident.
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key messages
What are the main benefits, a state may achieve through the ratification of 

the Protocol of 1997? First of all, this step will certainly lead to strengthening 
of position of potential victims, and also to confirming the legitimacy of nucle-
ar programme in the eyes of general public.

Further, ratification of the Protocol will be certainly motivation also for 
other countries of the region to join the liability régime of the Amended Vien-
na Convention. It is also a matter of fact, that wider accession to the Protocol 
of 1997 in certain region will represent a considerable step towards strength-
ening of nuclear third party liability regime in this area.

At last but not at least, one of the main benefits of the Protocol’s ratifica-
tion will also be strengthening of legitimacy of national legal frameworks vis-
á-vis those neighbouring states, which are opposing peaceful use of nuclear 
energy. Protocol’s ratification can be a sign, showing that the “nuclear renais-
sance” is not restricted only to a mere multiplication of nuclear installations, 
but goes hand-by-hand with further development of legislative framework.

Table 1: The Protocol of 1997 Amending the Vienna Convention on 
Civil Liability for Nuclear Damage of 1963

signatory state 5DWL¿FDWLRQ�$FFHVVLRQ
(date of deposit) entry into force

Argentina 5DWL¿FDWLRQ��������������� 04. 10. 2003

Belarus 5DWL¿FDWLRQ��������������� 04. 10. 2003

Bosnia and Herzegovina Accession (01. 03. 2013) 01. 06. 2013

Kazakhstan Accession (29. 05. 2011) 29. 06. 2011

Latvia 5DWL¿FDWLRQ��������������� 04. 10. 2003

Montenegro Accession (04. 05. 2013) 01. 06. 2013

Morocco 5DWL¿FDWLRQ��������������� 04. 10. 2003

Poland 5DWL¿FDWLRQ��������������� 21. 12. 2010

Romania 5DWL¿FDWLRQ��������������� 04. 10. 2003

Saudi Arabia Accession (17. 03. 2013) 17. 06. 2011

United Arab Emirates Accession (29. 05. 2012) 29. 08. 2012

Explanations:
Further, following Signatory States did not ratify the Protocol yet: the 

Czech Republic, Hungary, Indonesia, Italy, Lebanon, Lithuania, Peru, Phil-
ippines and Ukraine.
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abstract
At the international level there are four instruments for nuclear liabili-

ty i.e. the 1960 Paris Convention, 1963 Vienna Convention, 1997 Protocol to 
Amend Vienna Convention, and 1997 CSC. As none of these has universal ap-
plication, the state practice is diverse and seems inspired by the international 
instrument individually subscribed. Thus while Korean legislation introduces 
the element of fault based liability of the supplier, the Indian law prescribes a 
statutory liability even in the absence of an express contract in writing. India 
enacted the Civil Liability for Nuclear Damage Act, 2010 and signed the Con-
vention on Supplementary Compensation on 27th October, 2010 which is yet 
to be ratified. Cardinal question however, is whether this legislation integrates 
Indian legal framework to a global nuclear liability regime. Indian Act is seen 
as deviating from the traditional liability regimes and serious reservations are 
expressed about the Act’s compatibility with the Convention on Supplemen-
tary Compensation, 1997. While operator fears that the financial security re-
quirements of this law are impracticable to fulfil, suppliers are scared of the 
unconventional Right of Recourse provision.

Such trends in the national jurisprudence offer new dimensions to the in-
ternational nuclear liability regimes and pose hitherto unforeseen issues for 
evolution of a universal global nuclear liability regime. It calls for scrutiny as 
to whether these developments are a pointer to evolution of new norms and 

 1� 7KH�DXWKRU�LV�D�PHPEHU�RI�,1/$�DV�ZHOO�DV�1/$��,QGLD��+H�LV�D�TXDOL¿HG�OHJDO�SUDFWLWLR-
ner in India at Bombay High Court specializing in Nuclear and Aerospace laws and holds Post 
*UDGXDWH�TXDOL¿FDWLRQV�ZLWK�ZRUN�H[SHULHQFH�DW�WKH�,QGLDQ�$WRPLF�(QHUJ\�HVWDEOLVKPHQW�DQG�WKH�
,QWHUQDWLRQDO�$WRPLF�(QHUJ\�$JHQF\��+H�FDQ�EH�DFFHVVHG�WKURXJK�PDLO�WR��adv.vsaxena@yahoo.
com.
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have the potential to contribute to a progressive development of a universal 
global regime or are retrogressive to the growth thereof and therefore, an im-
pediment to nuclear power development. Inquest into tenability of such na-
tional provisions and their implication for the international law therefore, be-
comes an interesting area for research. The proposed paper aims at analyzing 
these legal issues with a view to explore possible future outlook with regard to 
emergence of a universal nuclear liability regime.

overview
Broadly there are four instruments for nuclear liability i.e. the 1960 Par-

is Convention, 1963 Vienna Convention, 1997 Protocol to Amend Vienna Con-
vention, and 1997 Convention on Supplementary Compensation (CSC). Strict 
liability channeled to the operator is at the heart of these conventions. Indi-
an Civil Liability for Nuclear Damage, 2010 (Indian Act) enunciates howev-
er, a fault based right of recourse which holds the supplier of nuclear materi-
al or equipment with patent or latent defect or substandard services liable to 
the operator. If this is seen to be a trend in the national jurisprudence, it intro-
duces new dimensions to the international nuclear liability regimes and poses 
hitherto unforeseen issues for evolution of a universal global nuclear liability 
regime. A scrutiny as to whether this developments is a pointer to evolution of 
new norms and has the potential to contribute to a progressive development 
of a universal global regime or are retrogressive to the growth thereof and 
therefore, an impediment to nuclear power development. Inquest into ten-
ability of such national provisions and their implication for the internation-
al law therefore, becomes an interesting area for research. This paper aims at 
analyzing these legal issues with a view to explore possible future outlook with 
regard to emergence of a universal nuclear liability regime.

conventional Principles
The common principles underlying various international instruments on 

QXFOHDU�OLDELOLW\�PD\�EH�LGHQWLILHG�DV�IROORZV�
(i) Strict liability
(ii) Limitation of Liability in quantum and duration
(iii) Channelling liability to the operator of nuclear installation.
(iv) Strict liability
(v) Limitation of Liability in quantum and duration
(vi) Channelling liability to the operator of nuclear installation.
(vii) Coverage of operator’s liability by insurance or other financial se-

curity
(viii) Single forum for adjudication of claims
�L[��(TXDO�WUHDWPHQW�RI�YLFWLPV
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Channelling of Liability

Liability is ‘strict’ and ‘exclusive’. This means the liability is channelled ex-
clusively to the operator of the nuclear installation which caused the nuclear 
damage and that no one else may be held responsible. A supplier or contrac-
tor may not be held liable, even if he has been negligent or is at fault, except if 
he has accepted liability by contract, in which case the operator has a right of 
recourse. The operator also has a right of recourse against an individual act-
LQJ�ZLWK� LQWHQW� WR�FDXVH�GDPDJH��(YHQ� LQ�WKHVH�FDVHV�� WKH�RSHUDWRU�UHPDLQV�
exclusively liable vis-à-vis the victims. Liability is also based on the principle 
of ‘no fault’ and negligence on the part of the operator need not be proved by 
the claimant but there are few exceptions to this rule. This means the claim-
ant needs simply to prove that he has suffered damage or injury and that the 
damage or injury was caused by the specific nuclear incident. The operator of 
a nuclear installation is the person recognized or designated as the operator by 
the competent public authority. The member country is required to designate 
an operator for each nuclear installation on its territory. The operator is not 
liable for damage caused by a nuclear incident directly due to an act of armed 
conflict, hostilities, civil war, insurrection or, except in so far as the legislation 
of the installation state may provide to the contrary, a grave natural disaster 
of an exceptional character.

Limit of Liability

Liability for damage caused is limited both in amount and in time. If there 
is more than one operator liable, their liability is joint and several. The claims 
H[WLQJXLVK�DIWHU�WKH�SHULRG�RI�SUHVFULSWLRQ��(DFK�LQVWUXPHQW�OD\V�GRZQ�D�OLP-
it of liability and the period of limitation within which the claims have to be 
lodged.

Financial Security

In order to ensure that funds will be available to pay compensation, the 
operator is required to have and maintain compulsory insurance or other fi-
nancial security approved by the installation state for the amount of his liabili-
ty. Although insurance is the most common form of financial security, it is also 
possible to benefit from a state guarantee or a form of indemnity or insurance 
provided by the state. The state determines the form and conditions for the fi-
nancial security which must be used solely to compensate claims for damage.

Competent Court

The courts having jurisdiction are those where the nuclear incident oc-
curred and thus the courts of the installation state of the liable operator have 
jurisdiction.
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state Practice
A number of counties including India have passed national nuclear lia-

bility laws. India signed the Convention on Supplementary Compensation on 
27th October, 2010 and is yet to ratify it. However, Indian Act is seen as devi-
ating from the traditional liability regimes. A look at some of these legal mod-
els may, therefore be instructive.

Canada

The main supervisory authority in the field of nuclear energy is the Min-
LVWU\�RI�(QHUJ\��0LQHV�DQG�5HVRXUFHV�DQG�WKH�5HJXODWRU\�$JHQF\�LV�WKH�$WRP-
LF�(QHUJ\�&RQWURO�%RDUG��VLQFH������UHSODFHG�E\�WKH�&DQDGLDQ�QXFOHDU�VDIHW\�
commission. Nuclear liability is regulated by the Nuclear Liability Act, 1970 2. 
Although Canada is not a contracting party to any of the international nuclear 
third party liability agreements, its Nuclear Liability Act largely follows the le-
gal principles of those agreements.

The operator will be liable for nuclear damage only which constitutes loss 
of life and personal injury, as well as any loss of or damage to property or dam-
age resulting from such loss or damage. The Canadian Act covers damage re-
sulting from any incident caused by the fissionable or radioactive properties 
or a combination of those properties with other hazardous properties of nu-
clear material under the nuclear operator’s control as defined by the Act. The 
Act, however, does not consider to what extent other types of nuclear damage 
may be compensable or not, such as environmental damage, deferred damage, 
and costs of preventive measures.

A Canadian nuclear operator is in principle, not liable for injury or damage 
occurring outside Canada, resulting from a violation of a duty imposed upon it 
by the Nuclear Liability Act or for which it could be held liable under domestic 
law. Nevertheless, the Governor in Council (the government) can decide that, 
due to adequate arrangements existing in a foreign country for compensa-
tion for nuclear damage occurring in the territory of Canada, equal reciprocal 
benefits should be accounted to that country for the purpose of Nuclear Lia-
bility Act in case of transboundary nuclear damage for which a Canadian op-
HUDWRU�LV�OLDEOH��([DPSOH�LV�WKH�DUUDQJHPHQW�EHWZHHQ�&DQDGD�DQG�8�6���&DQ-
DGD���8�6��1XFOHDU�/LDELOLW\�5XOHV��ZKLFK�EHFDPH�HIIHFWLYH�DV�RQ�������������
provides that Canadian operators are liable for injury or damage that is suffi-
FLHQW�LQ�WKH�8�6��EXW�FDXVHG�E\�D�QXFOHDU�LQFLGHQW�RFFXUULQJ�LQ�&DQDGD��6LPL-
larly, the local Canadian Courts having jurisdiction for such incidents are also 
FRPSHWHQW�WR�DGMXGJH�LQ�VXFK�FDVH�ZKHUH�8�6��FLWL]HQV�FODLP�FRPSHQVDWLRQ�IRU�
damage or injury resulting therefrom.

The nuclear operator must, with respect to each installation for which is 
it liable, maintain with an insurer approved by the competent Minister insur-

 2 Adopted on 19.06.1970 and entered into force on 11.10.1976.
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ance covering its liability under the Act, unless the Canadian State operates a 
nuclear installation. The insurance consists of basic insurance not exceeding 
���PLOOLRQ�&DQDGLDQ�GROODUV�����PLOOLRQ�86����DQG�VXSSOHPHQWDU\�LQVXUDQFH�
for the same period and for an amount equal to the difference, if any, between 
the amount for the basic insurance and the ceiling of 75 million Canadian dol-
lars. This means that particular facilities can be subject to an amount less than 
75 million Canadian dollars if the seriousness of the risks presented by that fa-
cility so justifies and provided supplementary insurance for the difference up 
to that amount is obtained, with the Canadian Government acting as reinsur-
er. However, special measures for compensation, requiring active state inter-
vention must be taken where the amount of insurance taken out by the opera-
tor (75 m. Canadian dollars) is likely to be insufficient to cover the amount of 
the damage or where as a result of the nuclear incident, it is in the public inter-
est to take such measures. In such situation, the state shall issue a proclama-
tion; consequently the liability of the operator normally liable for the nuclear 
GDPDJH�FHDVHV�WKH�VWDWH�EHLQJ�VXEVWLWXWHG�IRU�WKH�RSHUDWRU��8QOHVV�DXWKRUL]HG�
by Parliament the aggregate of compensation paid by the state must not for 
any one nuclear incident exceed 75 million Canadian dollars. The court at the 
place of the nuclear installation where the incident occurred will have juris-
diction.

France

The main supervisory authorities in the field of nuclear energy are the 
Ministry for Industry and Regional Development and the Ministry for Re-
search and Technology. France is a contracting party to the Paris Convention 
but has not yet ratified the Joint Protocol. The French Nuclear Liability Act 
of 1990 applies to nuclear incidents occurring in and damages suffered in the 
territory of the contracting parties to the Paris Convention as well as to nucle-
ar incidents and damage occurring on the high seas.

French Act follows the Paris Convention and also covers damage due to 
ionizing radiation emitted by any source of radiation within a nuclear instal-
lation and damage caused to any means of transport carrying nuclear sub-
stances at the time the incident occurred. Damages recoverable also include 
expenses related to personal injury as such (medical expenses, disability pay-
ments, pensions paid to the heirs of persons killed), evacuation costs of the 
local population and any resulting loss of salary, loss of production caused 
by contamination, cleanup costs (decontaminating property), and loss of in-
come suffered by any neighboring enterprises due to interruption of their ac-
tivities. However, the operator will not be liable for damage to the nuclear in-
stallation itself or onsite property, in accordance with the Paris Convention. 
There is no provision for compensation to be paid for transboundary damage. 
The state can either intervene in a subsidiary manner in place of the operator, 
or in a supplementary manner in accordance with the Brussels Supplementa-
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ry Convention. The State, in the last resort, will pay compensation up to the 
liability limit of the operator, in case victims are unable to recover damages 
because of the failure to pay compensation by the financial guarantor, insur-
er or operator.

The United Kingdom

7KH�1XFOHDU�SRZHU�SODQWV�DUH�RSHUDWHG�E\�WKH�%ULWLVK�(QHUJ\�SOF��ZKROO\�
RZQHG�E\�WKH�8.�*RYHUQPHQW�DQG�WKH�FRPPHUFLDOO\�RSHUDWLQJ�$($�7HFKQRO-
RJ\�SOF��XQGHU�WKH�$WRPLF�(QHUJ\�$FW�������7KH�6HFUHWDU\�RI�6WDWH�KDV�D�GX-
W\�WR�SURPRWH�DQG�FRQWURO�WKH�GHYHORSPHQW�RI�DWRPLF�HQHUJ\��7KH�8.�LV�D�FRQ-
tracting party to both the Paris and Brussels Supplementary Convention and 
its legislation follows the rules laid down in the conventions.

The damages cover injury to persons and damage to property caused by 
the radioactive properties, ionizing radiation and contamination to proper-
ty. Transboundary damage suffered in the territory of a non-contracting state 
is not covered. Liability for nuclear damage is limited both in time and in 
amount. The time limit is 10 years to submit claims for compensation from 
the date of the occurrence or after the last occurrence in case of a succession 
or interrelated occurrences on a particular site.

Peoples Republic of China

China is not a contracting party to either the Paris or the Vienna Conven-
tion. It has ratified the Nuclear Safety Convention, which incorporates a du-
ty to ensure an adequate nuclear liability regime. It does not have any general 
legislation addressing the use of nuclear energy in China. All regulations deal 
with only nuclear safety and nuclear exports. No specific rules for nuclear lia-
bility have been developed.

Japan

All power plants are operated by private companies. Japan is not a party 
to either the Paris or Vienna Conventions. However, it established a nation-
al regime in 1961 to deal with compensation for nuclear damage and Law on 
Indemnity Agreements for Compensation of Nuclear Damage and an Ordi-
QDQFH�IRU�WKH�(QIRUFHPHQW�RI�WKH�/DZ�RQ�&RPSHQVDWLRQ��7KH�QXFOHDU�OLDELOL-
ty regime was developed independent from the international nuclear liabili-
ty agreements.

There is no limit to operator’s legal liability. The compensation law re-
quires each installation to be insured for a prescribed amount. Ten years is 
the time limit for bringing action, from the date of occurrence of the incident 
causing the nuclear damage. State intervention may take two forms in Japan, 
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namely the conclusion of an indemnity agreement with the nuclear operator 
to complement the operator’s insurance for liability and a more general and 
less strict undertaking of state aid to provide compensation for any nuclear 
damage exceeding the amount of financial security and that of the Govern-
ment indemnity.

New dimensions - emerging trends
Approach of each individual state seems inspired from the internation-

al instrument subscribed by it. Those states who are yet to join any Conven-
tion adopt individualistic path in channeling liability as also in determination 
of limits of compensation both in terms of quantum as well as duration, juris-
diction and procedure for adjudication of claims. It seems therefore, difficult 
to discern even from national liability laws certain commonly acceptable prin-
ciples of universal applicability which the states consider binding on them-
selves.

As none of the international nuclear liability conventions has universal ap-
plication, the state practice is diverse and seems inspired by the international 
instrument individually subscribed. Thus while Korean legislation introduc-
es the element of fault based liability of the supplier subject to an agreement 
in writing between the operator and the supplier, the Indian law prescribes 
a statutory liability even in the absence of an express contract in writing. In-
dia signed the CSC on 27th October, 2010 which is yet to be ratified. The com-
paratively new CSC envisages a two tier system with respect to the amount of 
compensation e.g. Installation State to ensure availability of the amount of 
compensation (at least 300 million Special Drawing Rights), and Internation-
al Fund for which all contracting parties are obliged to contribute the amount 
based on a formula for calculation of contribution. The Convention is open to 
all countries. However, a state party to it is expected to abide by the basic prin-
ciples of the nuclear liability law and to ensure that its national legislation is 
consistent with the Annex to the CSC.

Cardinal question however, is whether this legislation integrates Indian 
legal framework to a global nuclear liability regime. Indian Act is seen as de-
viating from the traditional liability regimes and serious reservations are ex-
pressed about the Act’s compatibility with the CSC. While operator fears that 
the financial security requirements of this law are impracticable to fulfill, sup-
pliers are scared of the unconventional Right of Recourse provision. A de-
tailed analysis of the Indian Act may therefore, be instructive.

Indian National Legislation

India enacted the Civil Liability for Nuclear Damage Act, 2010 to provide 
for prompt compensation to the victims of a nuclear incident. The Act came 
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into force on 11th November, 2011. Salient features of the Act may be enumer-
DWHG�DV�IROORZV�

���QRWLILFDWLRQ�RI�QXFOHDU�LQFLGHQW�E\�WKH�$WRPLF�(QHUJ\�5HJXODWRU\�%RDUG 3.
2. provides that the operator shall be liable for nuclear damage caused by 

a nuclear incident occurring in his nuclear installation 4.
3. provides for the circumstances under which an operator shall not be li-

able for the nuclear damage 5.
4. provides the limits of liability. The maximum amount of liability in re-

spect of each nuclear incident shall be the rupee equivalent of three hundred 
million Special Drawing Rights (SDRs) and the liability of an operator for each 
nuclear incident shall be rupees one thousand and five hundred crores 6.

5. fixes the liability of the Central Government for nuclear damage result-
ing from a nuclear incident in the following cases 7.

(i) where the liability exceeds the amount of liability of an operator to the 
extent such liability exceeds liability of the operator;

(ii) where the nuclear incident occurs in a nuclear installation owned by 
it; and

(iii) where the nuclear incident occurs on account of grave natural disas-
ter of an exceptional character or on account of act of armed conflict, hostili-
ty, civil war, insurrection or terrorism.

6. imposes an obligation upon the operator to take out, before beginning 
the operation of a nuclear installation, insurance policy or such other finan-
cial security covering his liability as specified under sub-section (2) of Section 
6 and to renew the same 8.

7. confers a right upon a person who suffers nuclear damage to claim com-
pensation and claims for such compensation shall be adjudicated by one or 
more Claims Commissioners to be appointed by the Central Government 9.

8. provides that the operator of a nuclear installation shall have a right of 
recourse in the circumstances specified therein 10.

9. empowers the Central Government to establish a Nuclear Damage 
Claims Commission in certain cases 11.

10. empowers the Central Government to make rules for carrying out pur-
pose of the Act 12.

 3� 6HFWLRQ����$WRPLF�(QHUJ\�$FW�������
 4 Id, Section 4.
 5 Id, Section 5.
 6 Id, Section 6.
 7 Id, Section 7.
 8 Id, Section 8.
 9 Id, Section 9.
 10 Id, Section 17.
 11 Id, Section 19.
 12 Id, Clause 48.
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1RWL¿FDWLRQ�RI�1XFOHDU�,QFLGHQW

7KH�$FW�UHTXLUHV�WKH�$WRPLF�(QHUJ\�5HJXODWRU\�%RDUG�WR�QRWLI\�QXFOHDU�LQ-
cident within a period of fifteen days from the date of its occurrence and give 
wide publicity to the occurrence of such nuclear incident. However, the Atom-
LF�(QHUJ\�5HJXODWRU\�%RDUG�ZRXOG�QRW�EH�UHTXLUHG�WR�QRWLI\�QXFOHDU�LQFLGHQW�
where it is satisfied that the gravity of threat and risk involved in such nucle-
ar incident is insignificant 13.

Channelling of Liability

The operator shall be liable for nuclear damage caused by a nuclear inci-
dent occurring in his nuclear installation 14. The Act also provides that where 
more than one operator is liable for nuclear damage, the liability of the oper-
ators so involved shall be joint and several if the damage attributable to each 
operator is not separable. However, the total liability of such operators shall 
not exceed the extent of liability specified 15. It is further provided that where 
several nuclear installations of one and the same operator are involved in a 
nuclear incident, such operator shall, in respect of each such nuclear installa-
tion, be liable to the extent of liability specified in sub-clause (2) of clause 6. 
([SODQDWLRQ�WR�VXE�VHFWLRQ�����VSHFLILHV�WKH�FLUFXPVWDQFHV�XQGHU�ZKLFK�D�SHU-
son shall be deemed to be an operator.

Section 5 provides for the circumstances under which an operator shall 
not be liable for nuclear damage. It provides that where a nuclear damage is 
FDXVHG�E\�QXFOHDU�LQFLGHQW�GLUHFWO\�GXH�WR�

(i) a grave natural disaster of an exceptional character, or
(ii) by acts of armed conflict, hostility, civil war, insurrection or terrorism, 

the operator shall not be liable.
It further provides that the operator shall not be liable for any nuclear 

GDPDJH�FDXVHG�WR�
a. the nuclear installation itself or any other nuclear installation includ-

ing a nuclear installation under construction, on the site where such installa-
tion is located;

b. any property on the same site which is used or to be used in connection 
with any such installation;

c. the means of transport upon which the nuclear material involved was 
carried at the time of nuclear incident.

Any compensation paid by the operator for nuclear damage shall not have 
the effect of exonerating him from proceedings under any other law for the 
WLPH�EHLQJ�LQ�IRUFH��+RZHYHU��WKH�RSHUDWRU�VKDOO�QRW�EH�OLDEOH�

 13 Section 3, The Civil Liability for Nuclear Damage Act, 2010.
 14 Id, Section 4.
 15 Id, sub-section (2) of Section 6.
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(i) where a nuclear damage is suffered by a person on account of his own 
negligence, or

(ii) where a nuclear damage occurs from the acts of commission or omis-
sion of a person, to such person suffering damage 16.

Section 46 further provides that the provisions of the Act shall be in addi-
tion to, and not in derogation of, any other law for the time being in force and 
it shall not exempt the operator from proceeding against the operator under 
the provisions of any other law for the time being in force. The Section is clear 
in its import in as much as it refers to liabilities other than the civil liability for 
nuclear damage e.g., criminal liability or environmental offences etc.

Limit of Operator’s Liability

Section 6 provides that the maximum amount of liability for each nucle-
ar incident shall be the rupee equivalent of three hundred million SDRs and 
the liability of an operator for each nuclear incident shall be rupees one thou-
sand five hundred crores. However, it empowers the Central Government to 
increase or decrease, by notification, the amount of liability of the operator, 
having regard to the extent of risk involved in a nuclear installation but, such 
liability shall not be decreased less than rupees one hundred crore. It also pro-
vides that the amount of liability of the operator shall not include any interest 
or cost of proceedings 17.

Liability of the Central Government

Section 7 seeks to fix the liability on the Central Government in certain cir-
cumstances and provides that the Central Government shall be liable for nu-
FOHDU�GDPDJH�LQ�UHVSHFW�RI�D�QXFOHDU�LQFLGHQW�

a. to the extent such liability exceeds the amount of liability of the opera-
tor specified in sub-clause (2) of clause 6; or

b. where such nuclear damage occurs in a nuclear installation owned by 
it; or

c. occurring directly due to a grave natural disaster of an exceptional char-
acter or by acts of armed conflict, hostility, civil war, insurrection or terrorism.

Liability Fund

Sub-section (2) of Section 7 provides that the Central Government may es-
tablish a fund to be called the Nuclear Liability Fund by charging such amount 
of levy from the operators for the purpose of meeting part of its liability under 
clause (a) or clause (c) of sub-section (1).

 16 Id, Section 5.
 17 Id, Section 7.
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Cover for Operator’s Liability

Section 8 imposes an obligation upon the operator to take out, before be-
ginning the operation of a nuclear installation, insurance policy or such oth-
er financial security covering his liability as specified under sub-section (2) of 
Section 6 and to renew the same. However, the Central Government shall not 
be required to take out such insurance or financial securities 18.

Exclusion of Jurisdiction of Civil Courts

Section 35 excludes the jurisdiction of civil courts. It provides that no civil 
court shall have jurisdiction to entertain any suit or proceedings in respect of 
which the Claims Commissioner or the Nuclear Damage Claims Commission 
is empowered to adjudicate under the Act and no injunction shall be granted 
by any court or other authority in respect of any action taken or to be taken in 
pursuance of any power conferred by or under the proposed legislation. How-
ever, the jurisdiction of a High Court under Articles 226 and 227 and the ju-
risdiction of the Supreme Court is expressly protected 19.

Right of Recourse

The operator of a nuclear installation shall have a right of recourse, under 
Section 17 only where—

a. such right is expressly provided for in a contract in writing;
b. the nuclear incident has resulted as a consequence of an act of the sup-

plier or his employee, which includes supply of equipment or material with 
patent or latent defects or sub-standard services;

c. the nuclear incident has resulted from the act of commission or omis-
sion of an individual done with the intent to cause nuclear damage 20.

Rule 24 of the Civil Liability for Nuclear Damage Rules, 2011 promulgat-
ed under clause (a) has become a bone of contention between different stake 
holders and it is argued that the said rule circumscribes the provision of Sec-
tion 17. A finer and objective scrutiny of this Rule would however reveal that 
in fact this Rule does not restrict the scope of the operator’s right of recourse 
contained in Section 17 of the Act, either in quantum or duration. The Rule 
specifies a minimum amount for the operator’s right of recourse under Sec-
tion 17(a), and the corresponding time period for which this must be valid. 
However, nothing in the Rule 24 prohibits the operator and the supplier from 
agreeing to a larger right of recourse in the contract. It makes no mention of 
the other two clauses of Section 17 which are stand alone 21.

 18 Id, Section 8.
 19 Id, Section 35.
 20 Id, Section 17.
 21� 5XOH�����WKH�&LYLO�/LDELOLW\�IRU�1XFOHDU�'DPDJH�5XOHV��������7KH�5XOHV�ZHUH�QRWL¿HG�RQ�

11th November, 2011.
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The Rule 24 also protects the interests of the suppliers who would be sup-
plying nuclear material or nuclear equipment or components of low value. It 
would be unreasonable to expect every supplier, irrespective of the value of 
the contract with the operator, to be liable for the full amount of the opera-
tor’s liability under the Act. Argument that large contracts can be split into 
several smaller value contracts thereby effectively limiting liability is neither 
based on the facts nor practice. As a matter of fact any nuclear incident is the 
result of failure of several safety equipments. Thus supplier of one particular 
component cannot be held solely responsible for an incident. Also the dura-
tion of the operator’s right of recourse needs to be examined keeping in mind 
WKDW�SODQW�OLIH�DQG�HTXLSPHQW�OLIH�LV�QRW�WKH�VDPH��(TXLSPHQW�OLIH�FDQ�EH�PXFK�
less than the life of the nuclear power plant and equipment is guaranteed on-
ly for its own life and not for the life of the plant. Thus, right of recourse for 
an equipment or service has to be linked to the specific product liability peri-
od and Rule 24 extends the duration of this right to the period of initial license 
in cases where this period is longer than the product liability period stipulat-
HG�LQ�WKH�FRQWUDFW��$V�WR�WKH�PLVFRQFHSWLRQ�WKDW�([SODQDWLRQ���WR�5XOH����UH-
stricts the operator’s right of recourse, Section 17 of the Act provides the oper-
ator with a right of recourse only “after paying the compensation for nuclear 
damage in accordance with section 6” of the Act. This inherently means that 
the operator’s right of recourse cannot be more than the amount actually paid 
as compensation under Section 6.

Current Status

While operator fears that the financial security requirements of this law 
are impracticable to fulfill, suppliers are scared of the unconventional Right of 
Recourse provision. The civil society complains that the Act violates the Con-
stitutional fundamental right to life and the rules circumscribing the Right of 
Recourse are ultra vires and opposed to the established environmental juris-
prudence.

Section 17 and Rule 24 of the Civil Liability for Nuclear Damage Rules, 
2011 promulgated under clause (a) thereof are a bone of contention between 
different stake holders and it is argued that the said rule circumscribes the 
provision of Section 17. A finer and objective scrutiny of this Rule would how-
ever reveal that in fact this Rule does not restrict the scope of the operator’s 
right of recourse contained in Section 17 of the Act, either in quantum or du-
ration. The Rule specifies a minimum amount for the operator’s right of re-
course under Section 17(a), and the corresponding time period for which this 
must be valid. However, nothing in the Rule 24 prohibits the operator and the 
supplier from agreeing to a larger right of recourse in the contract. It makes no 
mention of the other two clauses of Section 17 which are stand alone 22.

 22 Supra p. 25.
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Rule 24 also protects the interests of the suppliers who would be supply-
ing nuclear material or nuclear equipment or components of low value. It 
would be unreasonable to expect every supplier, irrespective of the value of 
the contract with the operator, to be liable for the full amount of the operator’s 
liability under the Act. Argument that large contracts can be split into sever-
al smaller value contracts thereby effectively limiting liability is neither based 
on the facts nor practice. As a matter of fact any nuclear incident is the result 
of failure of several safety equipment. Thus supplier of one particular compo-
nent cannot be held solely responsible for an incident. Duration of the oper-
ator’s right of recourse needs to be examined keeping in mind that plant life 
DQG�HTXLSPHQW�OLIH�LV�QRW�WKH�VDPH��(TXLSPHQW�OLIH�FDQ�EH�PXFK�OHVV�WKDQ�WKH�
life of the nuclear power plant and equipment is guaranteed only for its own 
life and not for the life of the plant. Thus, right of recourse for an equipment 
or service has to be linked to the specific product liability period and Rule 24 
extends the duration of this right to the period of initial license in cases where 
this period is longer than the product liability period stipulated in the con-
WUDFW��$V�WR�WKH�PLVFRQFHSWLRQ�WKDW�([SODQDWLRQ���WR�5XOH����UHVWULFWV�WKH�RS-
erator’s right of recourse, Section 17 of the Act provides the operator with a 
right of recourse only “after paying the compensation for nuclear damage in 
accordance with section 6” of the Act. This essentially means that the opera-
tor’s right of recourse cannot be more than the amount actually paid as com-
pensation under Section 6 23.

The constitutionality of both the Act and the Rules is currently under ex-
amination of the Supreme Court of India in the public interest litigation pend-
ing before it, and, hence, is a matter sub-judice. It is, therefore the Supreme 
Court judgment that must be seen as the only authoritative interpretation of 
the Act and the Rules since interpretation of laws is ultimately a judicial pre-
rogative 24.

Compatibility with CSC

Critics argue that the Act is not compatible with the CSC which India might 
ratify since it does not unequivocally channel the liability to the operator of a 
nuclear installation in as much as it allows the operator a right of recourse 
against the supplier of nuclear material, equipment or services with patent or 
latent defects under clause (b) of Section 17. Question therefore, arises wheth-
er the Indian Act facilitates the Nuclear Power Program and integrates India 
into the international nuclear liability regime.

 23 Supra p. 26.
 24 Supra p. 28.
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conclusion
Indian law must be seen as pointing to new dimensions in the evolution of 

the law relating to nuclear liability. It sets rolling a new trend towards nuclear 
supplier’s liability. A fair assessment of its provisions concludes that while the 
Act conforms to the basic principles of international liability 25, it does away 
with some conventional notions of nuclear liability, and in particular the re-
stricted view of legal channeling devoid of incentive for safety on the part of 
the suppliers. It may be discerned from the outcome of this new trend that it 
may in the long run influence the outlook of the classic international nuclear 
liability regimes 26 and may well be a forebode of a new model of domestic leg-
islation 27.

Diplomacy and statesmanship seem to have important role to play in the 
whole enterprise. The stakes involved call for not only the Indian policy mak-
ers’ urgent indulgence but also an effective, mature and circumspect national 
debate for churning of ideas that will ultimately influence the choice of solu-
tions for energy needs of teeming millions. World appears at the right junc-
ture for unification and harmonization of the scattered international nucle-
ar liability regimes to evolve a universally adhered international convention. 
Case for sincere efforts in that direction is well made out. International insti-
tutions and regional organisations have a pivotal role to play in this whole en-
terprise.

 25 Supra p. 41.
 26 Supra p. 42.
 27 Taking a leaf out of Indian legislation Japan is reported considering review of its liability 

legislation; See The Hindu(Chennai, 5th March, 2013).
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By Dave McCauley 1 & Jacques Hénault 2

abstract
On January 30, 2014, a Bill entitled the Energy Safety and Security Act, was 

introduced in Canada’s Parliament that, among other things, would strengthen 
Canada’s nuclear civil liability legislation by replacing the current Nuclear Lia-
bility Act. The proposed legislation also includes implementing provisions that 
would permit Canada to join the International Atomic Energy Agency’s Con-
vention on Supplementary Compensation for Nuclear Damage. This paper 
will discuss the importance of a comprehensive civil liability regime for nuclear 
damage to a country’s legislative framework for nuclear development and will 
present the key elements of Canada’s new legislation and the policy consider-
ations behind them.

introduction
In Canada, the federal Parliament has legislative competence over the 

development, application and use of nuclear energy. This responsibility was 
re-affirmed in a 1994 ruling by the Ontario Court (General Division), in re-
sponse to litigation that claimed that Canada’s Nuclear Liability Act (NLA) 
infringed certain sections of the Canadian Charter of Rights and Freedoms 
and elements of constitutional law. The Court ruled that Parliament’s legisla-
tive competence in regard to nuclear energy was based on sections 91, 91(29) 
and 92(10)(c) of the Constitution Act, 1867. As such, the Government of Can-
ada is responsible for the nuclear civil liability and compensation regime that 

 1  Director, Uranium and Radioactive Waste Division, Natural Resources Canada.
 2  Advisor, Nuclear Liability, Natural Resources Canada.
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would address civil liability and compensation for injury and damage arising 
from nuclear incidents occurring at certain nuclear facilities 3.

The NLA is legislation that dates back to 1970, but came into force in 1976. 
Since that time, major developments have taken place in the area of tort law, and 
vast improvements have been made in legislation and international conventions 
governing nuclear civil liability. Thus, the NLA needed to be replaced with a mod-
ern statute that would impose increased liability on operators of nuclear facilities 
subject to the Act and that would improve and clarify civil compensation.

Natural Resources Canada, which has responsibility for federal nuclear pol-
icy development, conducted a comprehensive review of the NLA which result-
ed in recommendations to the Government and the introduction, on four sepa-
rate occasions, of proposed legislation to replace the NLA. Each of the bills died 
on the Order Paper. In 2012, Natural Resources Canada re-examined previous 
proposals to replace the legislation, focusing particularly on the key areas of lia-
bility limits, nuclear damage definitions, claim limitation periods, and the scope 
of the legislation. It also considered the matter of Canadian membership in one 
or more of the international nuclear civil liability conventions to bolster Cana-
da’s nuclear civil liability regime and to address liability and compensation for 
trans-boundary and transportation nuclear incidents. Consultations were con-
ducted among nuclear operators whose facilities are covered by the legislation, 
nuclear insurers, and provinces with nuclear power facilities.

On January 30, 2014, the Minister of Natural Resources introduced Bill 
C-22, An Act respecting Canada’s offshore oil and gas operations, enacting 
the Nuclear Liability and Compensation Act, repealing the Nuclear Liabili-
ty Act and making consequential amendments to other Acts (Energy Safe-
ty and Security Act), in the House of Commons and it was given first reading.

The Nuclear Liability and Compensation Act (NLCA) component of the 
Bill would replace Canada’s current legislation, the NLA, and strengthen Can-
ada’s regime for civil nuclear liability by updating and clarifying the elements 
of Canada’s nuclear liability regime and by including provisions that would 
permit Canada to join the International Atomic Energy Agency’s Convention 
on Supplementary Compensation for Nuclear Damage.

the nuclear fuel cycle and major nuclear facilities in Canada
The history of nuclear energy in Canada dates back some 75 years, with 

the design of one of the world’s first nuclear reactors at the National Re-
search Council (NRC) laboratories in Ottawa. Today, nuclear energy repre-
sents an important component of Canada’s electricity sources. Nuclear ener-
gy is a significant contributor to Canada’s ability to meeting its total electricity 
needs, providing around 15% of Canada’s total electricity needs (over 50% in 
the province of Ontario) and contributing meaningfully to climate change and 
other atmospheric emissions objectives, since it is virtually emissions free.

 3  Energy Probe v. Canada (Attorney General), 1994 7247 (ON SC).
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The Canadian nuclear industry consists of a mixture of private sector firms 
and public sector organizations at both the federal and provincial levels and 
covers the entire nuclear energy fuel cycle from R&D, uranium mining, and 
fuel fabrication to nuclear reactor design, nuclear plant construction, mainte-
nance, waste management and decommissioning. The Canadian nuclear ener-
gy industry is mainly concentrated in Ontario, but has a presence in many oth-
er provinces as well, particularly, Saskatchewan, Quebec and New Brunswick.

In 2013, Canada ranked second in world uranium production (supply), 
producing roughly 15% of the world’s demand. Its remaining uranium re-
sources (reserves) are among the largest in the world. All of Canada’s oper-
ating uranium mines and mills are located in the province of Saskatchewan. 
The uranium concentrate (U3O8) product from the mills is shipped to cus-
tomers abroad or shipped to a refinery in Blind River, Ontario to produce ura-
nium trioxide (UO3), an intermediate product. The UO3 from Blind River is 
shipped to a conversion facility in Port Hope, Ontario, where it is converted to 
uranium dioxide (UO2) for use in CANDU reactors or is converted to uranium 
hexafluoride (UF6), which is shipped abroad and enriched for use in light-wa-
ter reactors. Fuel bundle production for Canada’s CANDU reactors takes place 
in Port Hope and Peterborough Ontario.

There are currently 19 operating power reactors in Canada located at five 
nuclear power stations, four in Ontario and one in New Brunswick. The Pick-
ering power station, operated by Ontario Power Generation Inc. (OPG), has 6 
reactors. The Darlington power station, also operated by OPG, has 4 reactors. 
Bruce A and Bruce B, both operated by Bruce Power, each have 4 reactors. 
Point Lepreau, operated by New Brunswick Power, has 1 reactor. In 2012, the 
Government of Quebec decided to end electricity production at the Gentilly-2 
nuclear power station in Bécancour, Quebec.

In addition to Canada’s existing fleet of power reactors, there exist six op-
erating research reactors. These include four SLOWPOKE reactors (Saskatch-
ewan Research Council, University of Alberta, École polytechnique, and Royal 
Military College), the McMaster research reactor at McMaster University, and 
Atomic Energy of Canada Limited’s (AECL) NRU reactor at Chalk River Labo-
ratories in Ontario.

Radioactive waste, including nuclear fuel waste, that is a by-product of nu-
clear power generation, is currently safely managed in facilities licensed for 
interim storage at nuclear reactor sites in Ontario, Quebec, New Brunswick 
and at AECL’s nuclear research sites in Manitoba and Ontario. The waste will 
remain at these sites until appropriate long-term management facilities be-
come operational.

nuclear legislation
Nuclear energy in Canada falls constitutionally within the jurisdiction 

of the federal government, pursuant to the Government’s declaratory pow-
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ers, and the federal government has established a comprehensive legislative 
framework for nuclear activities. It consists of the following legislation:

��Nuclear Safety and Control Act (Overall Regulation);
��Nuclear Fuel Waste Act (Nuclear Fuel Waste);
��Nuclear Liability Act (Civil Liability); and
��Nuclear Energy Act (Nuclear Research and Development).
The Nuclear Safety and Control Act came into force on May 31, 2000 

and replaced the Atomic Energy Control Act. The Nuclear Fuel Waste Act 
came into force on November 15, 2002 and established the responsibility and 
framework for managing nuclear fuel waste over the long term. These two 
Acts can be regarded as modern pieces of legislation, reflecting current norms 
of nuclear regulation and nuclear waste management. The Nuclear Liability 
Act (NLA), however, received Royal Assent in 1970 and came into force on De-
cember 11, 1976. It is in need of updating.

existing nuclear liability regime
The chance of an accident occurring in a Canadian nuclear facility, which 

would result in harmful releases of radioactivity into the environment, is ex-
tremely remote. Nevertheless, it is prudent that Canada’s legislative frame-
work anticipates such a circumstance with an appropriate civil liability regime 
that will serve the public interest. The NLA responds to this requirement. Its 
purpose is to establish a compensation and liability regime in the event of a 
nuclear accident resulting in civil injury and damages.

The NLA is modelled on the provisions of the 1963 Vienna Convention on 
Civil Liability for Nuclear Damage. While the basic principles of the NLA re-
main current, it was important to conduct a comprehensive review of the leg-
islation to ensure that the legislation was clear and that it continued to reflect 
modern legislation and practice as well as international norms in the field of 
nuclear civil liability. Some of the areas of the legislation requiring updating 
are outlined below.

Nuclear facilities designated to be nuclear installations under the NLA are 
determined by the Canadian Nuclear Safety Commission (CNSC), and include 
nuclear power generating plants, research reactors, nuclear material processing 
plants, as well as facilities for managing used nuclear fuel. In order to be desig-
nated as a ‘nuclear installation’, the Act requires that a nuclear facility must con-
tain ‘nuclear material’. However, the term ‘nuclear material’ as defined in the 
current Act is somewhat ambiguous, and has been subject to differences in in-
terpretation in the past, especially in relation to the liability related to the trans-
port of radioactive material originating at a nuclear power plant.

While the NLA makes the nuclear operator absolutely liable for nuclear 
damage, the mechanism for defining that liability is somewhat indirect. The 
liability of the operator of a nuclear installation designated under the NLA is 
based on a duty of the operator to not cause injury or damage to other per-
sons as a result of the fissionable or radioactive properties of nuclear material 
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in the operator’s nuclear installation, nuclear material being transported from 
the operator’s nuclear installation to another nuclear installation, or nucle-
ar material being transported to the operator’s nuclear installation from out-
side Canada. If the operator breaches that duty, the operator is liable. This is a 
rather circuitous approach to establishing liability: more direct approaches to 
defining the operator’s liability have been established in modern nuclear civil 
liability legislation and international conventions.

The operator’s liability is absolute, meaning that fault does not have to be 
proven. The claimant must only demonstrate that the damage incurred was 
caused by the nuclear operator, and must also establish the amount of com-
pensation to which they are entitled.

The operator’s liability is also exclusive, meaning that no other person can 
be held liable, even a supplier or contractor that contributed to the nuclear in-
cident causing the damage through gross negligence. The operator’s only right 
of recourse against another person for damages, is against a person who in-
tentionally caused the nuclear incident.

The existing legislation limits the liability of the operator to $75 million. 
This has been a key policy issue associated with the legislation. As there is no 
provision in the NLA to increase the liability limit by regulation, the legisla-
tion must be amended to change the liability limit.

Operators are required to maintain financial security in the form of in-
surance against their $75 million liability. There are no other options than 
insurance to meet the financial security requirements of the legislation. The 
insurance itself consists of ‘basic insurance’ and ‘supplementary insurance’. 
The CNSC sets the basic insurance requirements. Operators of nuclear power 
plants are required to carry the full $75 million of liability in ‘basic insurance’ 
obtained from an insurer approved by the Minister of Natural Resources. Op-
erators of low-risk nuclear installations are prescribed lower ‘basic insurance’ 
amounts by the CNSC, based on their respective risk, with the difference be-
tween the lower amount and the $75 million reinsured by the Government of 
Canada through a reinsurance agreement with the insurers. Operators pay the 
Government a nominal amount for this reinsurance.

In terms of geographic scope, the operator’s liability under the current Act 
is limited to damages in Canada, unless reciprocity arrangements are entered 
into by the Government with another country. Currently, the only reciprocity 
arrangements are with the United States (U.S.), whereby U.S. citizens would 
have access to compensation under the NLA for damages incurred in the U.S. 
from a nuclear incident in Canada, and reciprocally, Canadian citizens would 
have access to the U.S. regime for damages in Canada arising from a nuclear 
incident in that country.

Compensable damages under the Act are limited to injury, loss of or dam-
age to property, including any damage arising out of or attributable to loss of 
or damage to that property. The fairly limited definition of compensable dam-
ages has given rise to questions as to what other forms of damage might be 
covered by the legislation and whether categories of damage relating to envi-
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ronmental damage or preventive measures, in particular, might be covered. 
Those categories of damage that the insurers are unable to cover are includ-
ed in the reinsurance coverage that the Government provides to the operators.

The Act provides for a ten-year limitation period for making claims. This 
means that a claimant has ten years from the date of the nuclear incident to make 
a claim for damage. After ten years from the nuclear incident, even if a person 
were to discover that they had suffered damage, all claims will be barred. The 
Act also imposes a three-year discovery period for making claims. This means 
that a claimant must make a claim within three years of having discovered the 
damage. For example, if a person has discovered that their land has been con-
taminated by radiation as a result of a nuclear incident, the claim for that dam-
age must be made within three years of the date of the discovery, and cannot be 
postponed in anticipation of a possibly more favourable settlement. Similar lim-
itation periods and discovery periods are found in provincial statutes.

To address the large amount of claims that could be expected from a ma-
jor nuclear incident, the NLA provides for a special compensation regime to 
be put into place when the Government of Canada determines that the extent 
and the estimated cost of the nuclear damage warrant the advantages of hav-
ing claims dealt with by an administrative quasi-judicial claims tribunal. The 
Act, however, does not elaborate on the establishment of the administrative 
tribunal or the details of its functioning.

The Act provides for this dual system for the compensation of claims since it 
is recognized that both the judicial system and the administrative law system have 
their respective advantages depending on the nature of a nuclear incident. The ju-
dicial system functions well in many circumstances, and has numerous procedur-
al requirements which operate to safeguard the rights and liberties of both the de-
fendant and the plaintiff. For instance, in order not to be besieged by claims of 
unlikely damages in the event of a small accident, where little or no radiation is 
released, the operator may be better served by the full procedural protections and 
requirements of the judicial system than by the administrative law system.

The basic principles and features of Canada’s nuclear liability regime, as es-
tablished in the NLA, continue to be valid. The legislation is, however, almost for-
ty years old and needs to reflect modern approaches to liability and, particular-
ly the standards set out in revised international nuclear civil liability conventions.

Strengthening Canada’s nuclear liability regime
On June 10, 2013, the Minister of Natural Resources announced his inten-

tion to table a new bill in Parliament to strengthen Canada’s nuclear liability 
regime above most international standards. He also announced the Govern-
ment’s intention to join the International Atomic Energy Agency’s Convention 
on Supplementary Compensation for Nuclear Damage (Convention).

Following the announcement in June, Canada signed the Convention on 
December 3, 2013, and it was tabled in Parliament on December 6.
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On January 30, 2014, the Minister of Natural Resources introduced Bill 
C-22, An Act respecting Canada’s offshore oil and gas operations, enacting 
the Nuclear Liability and Compensation Act, repealing the Nuclear Liabili-
ty Act and making consequential amendments to other Acts (Energy Safe-
ty and Security Act), in the House of Commons and it was given first reading.

The Nuclear Liability and Compensation Act (NLCA) portion of Bill C-22 will 
replace the NLA with stronger legislation to better deal with liability and compen-
sation for a nuclear accident within Canada. It will increase the financial liability 
of nuclear operators for civil damages, improve the claims compensation process 
for victims, and provide greater certainty for the nuclear industry. It will also im-
plement Canadian membership in the Convention to address liability and com-
pensation for damage within member countries, and particularly, damage arising 
from nuclear trans-boundary and transportation accidents.

Overview of the proposed legislation

Domestic improvements – absolute liability

Under the NLCA, the liability provisions on the operator have been clari-
fied. The nuclear operator will be absolutely and exclusively liable for damag-
es within Canada or its exclusive economic zone, or within a Contracting State 
and its exclusive economic zone, caused by ionizing radiation emitted from 
the operator’s nuclear installation, or subject to certain criteria, from nucle-
ar material being transported to or from the operator’s nuclear installation.

In addition, the legislation will make it clear that the operator is liable for 
nuclear damage caused by natural disasters, including those of an exception-
al nature.

The legislation does not apply to a nuclear incident that results from an 
act of war, hostilities, civil war or insurrection, however, the NLCA will clari-
fy that the operator will be absolutely liable for nuclear damage resulting from 
acts of terrorism.

Under the proposed legislation, the operator would not be liable for dam-
age that is suffered by a person who intentionally caused a nuclear incident or 
caused a nuclear incident through gross negligence, but the operator does re-
main liable to other persons for damage resulting from such nuclear incidents.

As a corollary to the principle of channeling of liability, the NLCA provides 
that the operator has no right of recourse against any other person in respect 
of compensation paid for damages, including a person who caused the incident 
through gross negligence. The only exception is that the operator would have a 
right of recourse against an individual who intentionally caused the nuclear in-
cident by an act or omission. The right of recourse would be limited to a right 
against the individual; there is no right of recourse against the employer of the 
individual.
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Under the new legislation, the absolute operator liability limit for nucle-
ar power plant operators will be significantly increased from the $75 million 
under the current NLA to $1 billion. To allow for a transition period for oper-
ators and insurers, the new liability limit will be phased in over three years – 
$650 million limit set at proclamation, $750 million set one year after procla-
mation, $850 million set two years after proclamation, and the full $1 billion 
amount three years after proclamation.

The Minister will have the authority to review the operator liability lim-
it regularly and the amount could be increased by regulation. This is an im-
portant new element of the legislation as it permits the liability amount to be 
kept up-to-date without the legislation having to be re-opened and amended.

The $1 billion is an appropriate amount. It is sufficient to deal with conse-
quences of controlled releases of radiation. It is within the capacity of insurers to 
provide insurance at reasonable costs. It brings Canada more in line with liabili-
ty limits in other countries and meets the financial security requirement for coun-
tries seeking membership to the Convention. Table 1 provides current and pro-
posed operator liability limits and required financial security amounts under the 
respective nuclear civil liability laws of a representative range of countries.

As Table 1 indicates, certain countries (Finland, Germany, Japan and Switzer-
land) legally have unlimited liability. In practice, however, the capacity of opera-
tors to compensate for damages is limited to the amount of their financial securi-
ty and any assets. In the event of a major nuclear incident, a government would be 
obliged to step in to provide support to the operator of the nuclear power plant, in 
order to allow it to continue to supply electricity to customers.

The new legislation will provide for lower liability limits to be established for 
operators of low-risk nuclear installations (e.g. research reactors), based on their 
respective risk. These lower limits would be set by the Government through regu-
lations. In keeping with the provisions of the Convention, the Government would 
cover any damages exceeding the limit set for the low-risk nuclear installation up 
to the amount set for the operator of a nuclear power plant.

Under the proposed legislation, nuclear operators would be required to cover 
the full amount of their liability with insurance provided by an insurer approved 
by the Minister. The bill, however, proposes that, subject to the Minister’s approv-
al, operators would be permitted to cover up to 50% of their liability with other 
forms of financial security such as self-insurance or provincial guarantees.

In keeping with the provisions of the Convention, the operator’s financial se-
curity would not be used to pay the operator’s costs of administering claims, court 
costs, legal fees or interest on compensation. This provision is meant to ensure 
that the operator’s financial security is reserved for the payment of civil damages.

Domestic improvements – compensable damages & claims period

The new legislation will also clarify compensable damages. Compensable 
damages under the NLCA will reflect the damages provided for in the Conven-
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tion where required and Canadian jurisprudence where the Convention pro-
vides the opportunity for the domestic courts to define compensable damages. 
Compensable damages will include: 1) bodily injury, loss of life and proper-
ty damage; 2) psychological trauma resulting from bodily injury; 3) econom-
ic loss arising from the aforementioned damages; 4) costs incurred as a result 
of loss of use of property, including the wage loss of employees; 5) reasonable 
costs of remedial measures taken to repair, reduce or mitigate environmen-
tal damage if the measures are ordered by an authority acting under federal 
or provincial legislation relating to environmental protection.; 6) reasonable 
costs of preventive measures and the costs and economic loss—including lost 
wages—arising from the loss of use of property as a result of those measures, if 
the measures are recommended by an authority acting under a nuclear emer-
gency scheme established under federal or provincial legislation.

The NLCA will also make it clear that costs incurred by authorities in ex-
ercising preventive measures during a nuclear incident will not be reimburs-
able. For example, the costs incurred for the administration of evacuation cen-
tres, salaries of emergency services personnel, and the cost of equipment will 
not be compensable under the legislation. This will ensure that compensation 
will be reserved exclusively for claimants who have suffered loss of life, injury 
or property damage from the nuclear incident.

The limitation period for making claims for bodily injury and death will 
be increased to 30 years from the current 10 years to address latent illnesses, 
such as certain forms of cancer detected more than 10 years after an incident. 
As the insurers will not provide coverage for claims beyond 10 years, however, 
the Government will cover claims from 10 to 30 years. The 10-year period will 
be maintained for all other forms of damage.

Operator Liability Limits and Operator Pool Funds – Nuclear 
Civil Liability Legislation – Internationally. Current and 
Proposed Amounts in Canadian$ millions

Country Current 
Operator 
liability 
limit and 
Financial 
Security 
amount

Current 
Operator  
Pool 
Funds

Current 
total 
Operator 
Funds

Proposed 
Operator 
liability 
limit and 
Financial 
Security 
amount

Proposed  
Operator 
Pool Funds

Proposed 
total 
Operator 
Funds

Canada 75 75 1,000 1,000

Norway 101 101 1,040 1,040

France 136 136 1,040 1,040

Spain 223 223 1,040 1,040
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Country Current 
Operator 
liability 
limit and 
Financial 
Security 
amount

Current 
Operator  
Pool 
Funds

Current 
total 
Operator 
Funds

Proposed 
Operator 
liability 
limit and 
Financial 
Security 
amount

Proposed  
Operator 
Pool Funds

Proposed 
total 
Operator 
Funds

United 
Kingdom 256 256 1,040 1,040

Romania 252 252 unchanged unchanged

Ukraine 252 252 unchanged unchanged

India # 268 268 unchanged unchanged

South 
Africa 240 240 unchanged unchanged

Belgium 442 442 1,040 1,060

Korea * 515 (52) 515 (52) unchanged unchanged

Sweden 504 504 1,040 1,040

Nether-
lands 506 506 1,040 1,040

US 409 12,685 13,094 unchanged unchanged unchanged

Japan 1,279 1,279 unchanged unchanged

Switzer-
land 1,218 1,218 1,235 1,235

Finland 1,008 1,008 1,040 1,040

Germany 379 3,339 3,718 1,040 2,678 3,718

Amounts based on exchange rates on June 4, 2014
The nuclear civil legislation of Japan, Switzerland, Finland and Germany pro-

vide for unlimited liability.
# India’s nuclear civil legislation does not provide channelling of liability to the 

operator, and allows for claims for civil damages under other Indian laws
* Note that while the Korean operator liability limit is $515M, the required finan-

cial security is only $52M.
Table 1

Domestic improvements – indemnity agreements

The Government will continue to cover certain risks under the legislation. 
These include risks that the insurers will not cover (e.g. claims for bodily inju-



705

Strengthening Canada’s nuclear liability regime

ry 20 to 30 years after the nuclear incident), and the difference between the li-
ability limits for low-risk installations prescribed in regulations and $1 billion.

Under the current NLA this coverage is provided through a reinsurance 
agreement with the nuclear insurers, whereby the Government reimburses 
the insurer for claim payments for those risks covered by the Government. 
Under the NLCA, the coverage will be provided through an indemnity agree-
ment with the operator. The Government will determine an appropriate fee to 
be charged operators for this coverage.

Domestic improvements – dual system for the compensation of claims

As under the current NLA, the NLCA will provide that a special compen-
sation regime may be established to replace the courts in the event of a major 
nuclear incident when the Government determines that claims would be bet-
ter dealt with by an administrative quasi-judicial tribunal to accelerate claims 
payments and provide an efficient and equitable forum.

Once the Government has declared that the claims resulting from a nuclear 
incident are to be dealt with by a tribunal, the regular routes of receiving com-
pensation, whether directly from the insurers, or indirectly through the courts, 
are replaced by a nuclear claims tribunal. All court actions are halted and the 
operator ceases to be liable to the public for any damage caused by the incident. 
The operator becomes instead liable to the Crown in Right of Canada.

As there are very good reasons for providing for a dual system for the com-
pensation of claims, the new legislation carries this forward from the current 
NLA, and further strengthens the provision by elaborating how the adminis-
trative quasi-judicial tribunal would operate.

It is recognized that both the judicial system and the administrative law 
system have their respective advantages depending on the nature of a nucle-
ar incident. The judicial system functions well in many circumstances, and has 
numerous procedural requirements which operate to safeguard the rights and 
liberties of both the defendant and the plaintiff. For instance, in order not to be 
besieged by claims of unlikely damages in the event of a small incident, where 
little or no radiation is released, the operator may be better served by the full 
procedural protections and requirements of the judicial system than by the ad-
ministrative law system. On the other hand, in the event of a large incident, 
the administrative quasi-judicial claims tribunal would be able to ensure that 
claims are handled quickly and fairly –with victims receiving at least a mini-
mum of compensation– without the need to hire expensive legal counsel.

The proposed legislation will elaborate the features and process of this ad-
ministrative quasi-judicial tribunal. The Tribunal is to be made up of a mini-
mum of five members, the majority to be appointed by the Government to be 
judges or lawyers. Claims are to be heard by panels of the Tribunal consisting 
of one or more members. The Tribunal may, in order to process claims expe-
ditiously, establish classes of claims that may be determined by a claims offi-
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cer. A claimant or operator who is dissatisfied with a claims officer’s decision 
may apply to the Tribunal for a rehearing by a panel. If a claim has been heard 
by a panel that consists of fewer than three members, the claimant or operator 
may bring an appeal to a panel consisting of three other members.

The proposed legislation will provide that the Minister –without delay af-
ter the Government has made the declaration to deal with claims by a tribu-
nal– report to Parliament on the estimated cost of the damage arising from 
the nuclear incident. The advantages of such a report would be to inform Par-
liament of the extent of the nuclear incident, to permit the Government to de-
cide on next steps and whether additional funds would need to be appropri-
ated for related compensation, and to inform the Government on the need for 
regulations relating to the payment of claims.

Membership in a convention

The Government of Canada recognizes the importance of joining an in-
ternational nuclear civil liability convention to bolster its nuclear civil liabil-
ity regime and to address liability and compensation for trans-boundary and 
transportation incidents. It has joined other countries, in fora such as the G8 
Nuclear Safety Group (2012), the G20 (2013), and in the IAEA Action Plan on 
Nuclear Safety (2011), in calling on all countries to work towards establishing 
a global nuclear liability regime that addresses the concerns of all countries 
that might be affected by a nuclear accident with a view to providing appro-
priate compensation for nuclear damage.

Joining an international nuclear civil liability convention would provide 
more uniform protection for citizens by ensuring that adequate funds are in 
place for compensation for damages, that compensation is expeditious and fair, 
and that claimants are relieved of the burden of proving fault or negligence. It 
would establish common rules to address liability arising from trans-bound-
ary and transportation nuclear incidents. It would provide for a single compe-
tent court to hear all claims in the country where the nuclear incident occurred, 
which avoids the potential of multiple lawsuits and uneven treatment of claims. 
It would encourage participation of suppliers and contractors in world-wide nu-
clear development, by removing uncertainty with respect to liability.

Of the existing conventions, the IAEA Convention on Supplementary 
Compensation for Nuclear Damage (Convention) is the most attractive for 
Canada as it is the only instrument available that could establish nuclear civ-
il liability treaty relations with the United States (U.S.). It is the only interna-
tional nuclear civil liability treaty that the U.S. has indicated it can belong to. 
Given that the U.S. is the country most likely to affect Canada, or be affected 
by Canada, in a nuclear accident, it is prudent that the two countries are mem-
bers of the same nuclear civil liability convention.

The purpose of the Convention is to provide for a system of compensation 
to supplement what is provided under domestic law. Member countries have 
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access to a pool of supplementary damage funding, ($125 million - $500 mil-
lion) to supplement domestic compensation. Canada would pay up to $25 mil-
lion in the event of an accident in a member country, which would be reim-
bursed by Canadian nuclear operators. The Convention also clarifies liability 
for operators, suppliers and contractors, and limits legal actions to the mem-
ber country in which the accident occurs.

Joining the Convention would make available an additional assured and 
meaningful amount of compensation to claimants in Canada in the event that 
an incident in Canada, another Convention country, or a transportation inci-
dent between Convention countries caused damage in Canada.

It would provide legal certainty by providing rules on jurisdiction in the 
case of a nuclear incident in Canada or another Party to the Convention.

Upon entry into force of the Nuclear Liability and Compensation Act, 
Canada would be in a position to ratify the Convention. However, the Con-
vention in not yet in force, and has been ratified by only the U.S., Romania, 
Argentina, and Morocco. It will enter into force following the ratification of 
at least five countries which together have a minimum of 400,000 MWth of 
installed nuclear capacity. Given the current status of Convention members, 
this would happen if –in addition to Canada– at least one more country with a 
minimum capacity of 38,300 MWth were to join, for example, Japan (131,000 
MWth), South Korea (59,900 MWth) or the Ukraine (41,760 MWth).

Conclusion
The Parliamentary process for strengthening Canada’s nuclear liability re-

gime is currently underway. Bill C-22 received Second Reading in the House 
of Commons on May 29, 2014, and was referred to the House of Commons 
Standing Committee on Natural Resources for debate. It was adopted by the 
Committee on June 10, 2014 and reported back to the House on June 11, 2014 
with a few technical amendments. It is expected that the bill will receive third 
reading soon after Parliament resumes in the fall and then proceed to the Sen-
ate for review. Royal Assent of the Bill could occur before the end of 2014.

Entry into Force of the NLCA will be dependent on critical regulations be-
ing in place, namely the regulation designating nuclear installations, and the 
regulation establishing classes of nuclear installations and their respective li-
ability amounts. Entry into Force will also be dependent on an appropriate in-
surance policy –approved by the Minister– being in place.

Once the NLCA –with its provisions to implement the Convention– has 
entered into force, the Government will take the necessary steps to bind Can-
ada to the treaty. This could occur in 2015.
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abstract
Insurance for nuclear facilities has been in place for nearly 60 years & its 

presence has been one of the most enduring private sector involvements in the 
nuclear industry; historically the limitations of the insurance market helped 
to shape a number of the key principles behind what we now describe as the 
established nuclear liability regimes. This paper seeks to outline the history 
of this close partnership; it is aimed at an audience whose knowledge of in-
surance & nuclear liability is relatively low. The paper then moves on to to-
day, where these same limitations within the insurance market are also be-
hind some of the current difficulties that have arisen from the changes to the 
nuclear liability regimes. The paper concludes with an optimistic look forward 
to the resolution of these issues & a refreshment of the close relationship be-
tween the insurance & nuclear industries that will allow the insurance market 
to provide much greater support to a reinvigorated nuclear sector.

introduction
This paper is in three parts; part 1 explains the basic concepts of insurance 

and the history of the nuclear insurance; the second part 2 looks at some of 
the current problems that insurance market faces in trying to insure the wid-
er coverage of the revised nuclear liability Conventions; part 3 looks forward 
a little to investigate what more the insurance market could do for the nucle-
ar sector and its image.

 1 Managing Director, Price Forbes & Partners. marktetley@priceforbes.com.
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Part 1. yesterday: a brief history of nuclear insurance
It is a fair assumption that most of humanity has some concept of what in-

surance is, although any understanding is likely to be quite low for the major-
ity; this lack of knowledge inevitably leads to preconceptions and prejudices 
about insurance. Therefore, in a paper on the relatively complex world of nu-
clear insurance, it is best to start with some basic knowledge of what problem 
insurance seeks to address.

What is insurance?

Insurance is a method of rectifying the financial status quo following an 
unforeseen accident, whether it is helping victims of a severe nuclear accident 
or simply providing the funds to repair a motor vehicle accidentally damaged. 
The most important feature of insurance is the ability to call on the balance 
sheet of an unaffected entity, once an accident has occurred. This transfer of 
financial risk to a specialist third party whose sole objective is to handle claims 
and compensate for loss – the insurance company – ensures that both the 
buyer of insurance and, just as important, those he is liable to are assured of 
swift compensation.

The concept of risk

Almost everything we humans do involves some kind of risk, whether 
crossing the road or flying to the moon; engaging in enterprise is the same, 
whether it is the risk of fire, the risk of damage to exported goods or the risk 
of natural disasters, all these incidents will have a financial impact on a busi-
ness enterprise should they occur. This is what is being referred to when we 
use the term ‘risk’. Most businesses take small steps to manage the effects of 
risk. For example, by installing smoke alarms and sprinkler systems to reduce 
the damage caused by fire or by installing security alarms to deter thieves. 
However, business owners also want to protect themselves against the finan-
cial consequences of something untoward happening, and this is where in-
surance comes in. In effect, the business can transfer the financial risk of loss 
away from themselves and on to someone else. This transfer of risk is the ba-
sis of all insurance, and is something that has been prevalent in Europe since 
the 16th century and elsewhere for at least 100 years.

How insurance works

When things go wrong it can be expensive and so, for many of these even-
tualities, the financial risk is transferred to the insurer. A business that provides 
insurance agrees to take on risks on behalf of a company or individual, in ex-
change for a fee. It does this by providing the business or individual concerned 
with an insurance contract, generally called a ‘policy’. This policy will cover a 
person or business for many of the costs they have to meet as a result of a risk 
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occurring and provides the policyholder with some security should the worst 
happen; it also shows the fee, or premium, for providing this security.

There are a few key principles that form the basis for most contracts of 
insurance. It is important to understand these concepts of insurance before 
looking at the application of insurance to nuclear liability.

��Uberrimae Fidei or utmost good faith: it is essential for a contract of 
insurance that all known material facts about the risks to be assumed by the in-
surer are disclosed prior to the insurance being taken out. If a claim occurs and 
it is discovered that some of the key facts relating to the subject insured were not 
disclosed, the policy can be cancelled. However, legislation only requires those 
facts that a reasonable person would be expected to know be disclosed.

��Insurable interest: it is generally not possible for someone to insure 
something that is not theirs; it would indeed seem strange to insure someone 
else’s house or car. This interest in whatever is to be insured is called insurable 
interest and is an essential part of any contract, so that the “owner” of some-
thing stands to lose financially if it is damaged.

��Fortuity: whatever accident that befalls the thing insured must be for-
tuitous, which is why insurers refuse life insurance to those knowingly suffer-
ing terminal diseases because their death is a certainty within a short period.

��Indemnity: indemnity means that a financial amount is actually pay-
able to the person who is the beneficiary of the insurance.

��Subrogation: in the event that a claim occurs under the policy of in-
surance, subrogation allows the insurer to assume the rights of any recovery 
once that claim is paid. The insurer is able to step into the shoes of the person 
who made the claim and perhaps pursue some other party who may have been 
responsible for causing the loss. Any recovery will be due back to the insurers.

Insurance premiums

The fee an insurer receives from a policyholder (in return for their policy) is 
called the insurance ‘premium’. This premium, and the terms and conditions of 
the policy, are based on the likelihood of the risk happening and its value. The 
insurer collects premiums on a number of policies and pools these funds, which 
it then invests to increase the amount of money held. Should any insured person 
or business make a claim on a policy, the insurer will pay out on that claim from 
the pool of funds. The insurer is in business to make a profit and will be hoping 
that the total premiums it receives from all the policies it issues in any one year, 
together with any money it can make through investments, will exceed the total 
claims it has to pay out. Insurers are very closely supervised to make sure that 
they always have enough money to pay all their claims.

Underwriters

Before deciding whether or not to provide insurance cover, the insurer will 
look at all the circumstances surrounding a risk, such as: the likelihood of it 
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happening, the steps already taken to reduce the risk and the financial con-
sequences of any loss; this whole process is called ‘underwriting’. Underwrit-
ers are the specialists employed by the insurer to carry out this task and many 
are experts at devising tailored and innovative solutions to new and complex 
problems that clients want insured.

Insurance brokers

Brokers are sometimes used to act as intermediaries between the insur-
ance buyer (the client) and the insurer and they will place the risks in the in-
surance market on behalf of clients; these brokers use their specialist knowl-
edge of more complex insurance markets to negotiate competitive terms and 
conditions for clients. Each broker is required to demonstrate an understand-
ing of the market they operate in and regulators also assess all brokers, af-
firming their reputation and financial standing and investigating the charac-
ter and suitability of officers and employees.

What is reinsurance?

Reinsurance is an extension of the concept of insurance, in that it passes 
on to other insurers (called ‘reinsurers’) a part of the risk for which the origi-
nal insurer is liable. Due to the size and complexity of some risks, some insur-
ers take out their own, additional insurance - as added protection for them-
selves. When insurers insure a risk again, it’s called reinsurance.

Reinsurance is a large, specialist area of insurance and makes up a signif-
icant part of all business carried out globally; it is also important in ensuring 
adequate cover for nuclear risk.

Importance of reinsurance

Reinsurance is important for four main reasons:
��to protect an insurer against very large claims.
Insurers spread the costs of paying out on large risks by reinsuring part 

of what they have agreed to insure with other reinsurers. This ‘spread’ means 
that the loss incurred by each individual insurer is not as severe.

��to reduce exposure to peaks and troughs.
Insurers want a balanced set of underwriting results each year, without 

peaks and troughs. Because reinsurance covers them against unusually large 
losses, this keeps a cap on the claims the insurer has to pay.

��to obtain an international spread if risk.
This is important when a country is vulnerable to natural disasters and an 

insurer is heavily committed in that country. Insurance may be reinsured to 
spread the risk outside the country.
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��to increase the capacity of the direct insurer.
Sometimes, insurers want to insure a very large risk but are unable to do 

this on their own. By using reinsurance, the insurer can accept the whole risk 
and then reinsure the parts it cannot keep with other insurers.

Like the direct insurance market, reinsurance usually involves specialist 
brokers.

Types of insurance

Insurance is available for all sorts of risks; for example life insurance pro-
vides compensation for unexpected death, health insurance provides compen-
sation for sickness and marine insurance provides insurance for the value of 
ships.

For the nuclear sector two major types of insurance are relevant: first a 
physical damage policy which will cover all the operator’s assets on the nu-
clear facility against various types of actual damage and in some cases loss of 
operating income that may result and second the nuclear third party liabili-
ty policy. This liability insurance covers all aspects of off-site nuclear damage 
suffered by people, businesses and other property off the nuclear site that aris-
es as a result of nuclear damage originating from the insured nuclear facility. 
The extent of off-site nuclear damage will depend upon many factors includ-
ing the exact location of the plant, the weather at the time of the accident and 
the number of large population centres nearby. This type of insurance is crit-
ical to the nuclear operator who has a strict liability to compensate victims of 
any nuclear accidents and often requires insurance before a construction and 
operating licence can be obtained.

The risk faced by nuclear insurers on both their third party liability and 
physical damage policies is mostly of a catastrophic nature, that is to say the 
accident is likely to be severe and have widespread consequences. Insurers 
model a maximum loss assuming a full payment of the site material damage 
(property) policy and widespread off-site radioactive contamination causing 
many thousands, or even hundreds of thousands of claims to be made against 
the operator; this would lead to exhaustion of the third party liability insur-
ance policy limit. It is to the remote possibility of this event that insurers com-
mit their capital. However, insuring the nuclear industry is very different to 
insuring other businesses; there are very few other single risks that could pro-
duce such a severe loss from a single site, perhaps some chemical or oil facil-
ities are the only comparable risks in the world. Much more importantly, as 
has been described above, insurance works on the basis of insurers assess-
ing many hundreds of thousands of risks and using the loss experience from 
a wide sample of risks to come up with a realistic premium. The nuclear in-
dustry does not have a large number of risks; there are around 500 sites in the 
world and certainly not all of these are insured. The premium produced is very 
small (about USD 650 million globally), hence insurers are faced with very lit-
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tle data on which to base premium and a relatively small portfolio of risks to 
insure. There is a substantial amount of theoretical loss data available from 
the nuclear industry (for example some of the site probabilistic safety analysis 
studies required for nuclear site licensing), and these have proved to be very 
useful to insurers. However, the result of the dearth of real data is that much 
of the modelling and premium assessment is done on an actuarial and theo-
retical basis; this reliance on theoretical data makes many insurers reluctant 
to commit their capital to nuclear risks.

Historical background to nuclear insurance

Insurers had been aware of the risks posed by radiation since the 1920s, 
when radioisotopes and X-rays began to be used in industrial processes; the 
risks associated were viewed generally without concern, as the scale of appli-
cation was small. It was not until the nuclear bombs were dropped on Hiro-
shima and Nagasaki and the post-war nuclear weapon tests of the late 1940s 
that insurers’ eyes were opened to the wider implications of nuclear explo-
sions. In several European countries, insurance markets began to concentrate 
on what a nuclear explosion could mean to insurers despite some in the sci-
entific community playing down the possible outcomes of a nuclear accident. 
Some markets unilaterally began to exclude “radioactive contamination” from 
homeowner insurance policies and by 1950, several European countries had 
such exclusions. However, these exclusions did not catch on everywhere and 
it was only in 1953, when an article in the Economist magazine highlighted 
the likely private sector involvement in the nuclear industry on both sides of 
the Atlantic, that nuclear became more of a concern for insurers. In particu-
lar in the United States and the United Kingdom, it was becoming clear that 
insurers were going to have to consider providing insurance to the nuclear in-
dustry if nuclear power was to be developed commercially. Insurance trade 
associations began to form committees to consider the risks with the prelim-
inary conclusions being that radioactive contamination should be excluded 
from general insurance policies, that the insurance associations should man-
age special underwriting entities to accept these nuclear risks and that liabili-
ty and compensation should be limited. However, there was still no definitive 
study on the risks posed by nuclear power generation and how insurers should 
deal with these risks.

In 1957, a committee of insurers in the United Kingdom prepared such 
a report that analysed the insurance requirements and problems associated 
with nuclear power, which was still well before any of the nuclear third party 
liability conventions existed. Notwithstanding the now peaceful use of radio-
activity, it was recognised at this early stage that a catastrophic loss could oc-
cur which could cause the escape of radioactive material into the atmosphere 
and nuclear damage to the site and its surrounding area. Reading this report 
today many of the conclusions reached by insurers are still highly relevant. 
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The catastrophic potential of any nuclear accident was noted in the report and 
this meant that from the earliest stages of the nuclear industry’s development, 
the insurance market was heavily involved in the parallel creation of legisla-
tion and insurance policies. Insurers have remained an essential party to the 
development of the nuclear industry and the nuclear third party liability re-
gimes.

With insurers playing such a key role in the early days of the nuclear in-
dustry’s development, the insurance industry itself had to design and imple-
ment structures and processes to deal with the new hazard, the most impor-
tant of these being the insurance pool.

Introduction to insurance pools

In order to calculate the premium accurately, the insurer needs to know 
how many of the risks he covers are likely to be exposed to loss. This may not 
just be the consequences of loss at a single location, it may also be an accumu-
lation of losses arising from the same consequence through the aggregation of 
multiple policies.

Insurance contracts can be concluded to cover the perils involved in all 
kinds of occurrences. Frequently insured perils are, amongst others, loss of 
life, fire, storm, theft, transport and various liabilities, inclusive of nuclear lia-
bility. For the latter a special vehicle is used - an insurance pool.

A pool is essentially a group of insurance companies jointly participating 
up to a fixed proportion in the insurance of a particular risk or class of busi-
ness.

This is known as “coinsurance” which is where a number of insurers col-
lectively insure a certain risk, the sum of their individual shares equalling 
100%. An associated term is “reinsurance” which has already been described.

Before going into the concept of nuclear insurance in a more detailed fash-
ion, we shall address the reason why nuclear insurance pools were established 
in the first place. With the knowledge that radiation resulting from a nuclear 
accident could cause widespread damage, we have already seen that insurance 
markets all over the world decided to protect their solvency by the exclusion 
of radioactive contamination from those classes of business where the risk of 
such exposure was considered uninsurable. However, in order to provide for 
alternative cover to the nuclear industry, in many countries insurers agreed to 
co-operate for this particular risk by forming pools. Although the concept of 
a pool has already been explained before, the understanding of the existence 
of nuclear insurance pools will no doubt benefit from some further explana-
tion of their use.

Pools are commonly formed for a number of reasons: first, when the con-
sequences of the hazards concerned are unknown but the number of risks is 
low, the development of specific know-how at individual insurance companies 
would be too costly. It therefore makes sense to build up jointly the knowl-
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edge needed to estimate the insurance exposure involved. The pooling mecha-
nism is also employed where the risk in question requires an amount of insur-
ance which could not possibly be provided by the individual means of a single 
insurer. Furthermore, it is applied where the risk presents some particular-
ly hazardous aspect which would render acceptance by conventional methods 
difficult if not impossible. All these characteristics are problems underlying 
the insurance of nuclear risks. It is therefore clear that the pooling mechanism 
has proven to be a very suitable vehicle to serve the cover requirements of this 
particularly sensitive industrial sector.

$OWHUQDWLYH�ULVN�¿QDQFLQJ

Although the conventions oblige the operator to have and maintain pri-
vate insurance cover or some other form of financial security, initially only the 
private insurance industry was prepared to provide financial protection at an 
affordable price. However recently, insurers, operators and governments have 
investigated alternative forms of financial security other than pure risk trans-
fer insurance. These alternatives fall mainly into two categories:

��risk retention: various nuclear industry owned groups have devel-
oped since the late 1970s which provide insurance backed by the utilities 
themselves. These entities seek limited reinsurance in the conventional insur-
ance market, to enhance their insurance capacity, but they have generally on-
ly provided physical damage insurance. One such entity has been established 
to provide third party liability insurance, but with limited financial resourc-
es and access to only restricted reinsurance capacity, the amount of insurance 
it can offer is limited, both in time and the number of losses payable. There-
fore, these shortcomings may prevent the entity from fully satisfying the obli-
gations imposed by the liability conventions on operators, where effective fi-
nancial security is required for each and every site at all times.

��other financial instruments: apart from self or mutual insurance, 
the nuclear industry itself has sought (and the insurance industry has of-
fered) other financial instruments as a means of fulfilling its liability obliga-
tions. However, in general, risk transfer based insurance has proven beyond 
any doubt the cheapest method open to operators to meet their obligations.

An advantage for the operator of these industry owned risk retention vehi-
cles is that since they are generally owned by the utility itself, they can accept 
the full scope of an operator’s legal obligations. A limited number of the liabil-
ity obligations are difficult for traditional insurers to accept as the focus is on 
maintaining solvency not generating electricity. However, we should also rec-
ognise that if the operator of a nuclear power installation had retained the risk 
itself (so called self or – in case of a number of operators collectively retain-
ing their risks – mutual insurance), following a loss its share price would suf-
fer, the sector share values would fall and its assets as well as its credit rating 
may be materially affected. It may not be in a proper position to handle inde-
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pendently claims from third party victims, let alone fund them. Therefore, the 
substantial claims settlement infrastructure of the insurance industry, with 
its independent attitude, is also of benefit to the victims of nuclear accidents. 
Generally speaking, so far operators largely seem to share the above opinion, 
as self and mutual insurance of their statutory liability has remained limited 
to a small part of their overall financial security requirement.

Part 2. today: current issues facing nuclear insurers
The next two parts of this paper have been written with the assumption 

that the reader has a reasonable knowledge of the nuclear liability Convention 
system, including its history, scope of cover and the key changes proposed to 
these regimes.

This part 2 focuses on a number of issues that top the current list of con-
cerns for the nuclear insurance market; all of these issues are the subject of 
discussion with stakeholders and resolution should be achievable over time.

Changes to the nuclear liability regimes

In 1986 the Chernobyl accident highlighted some potential shortcomings 
in the liability regimes; therefore a revision process was initiated and in 1997 
(for the Vienna Convention) and 2004 (for the Paris Convention and Brussels 
Supplementary Convention) major changes were made to the scope of the li-
ability obligation for nuclear operators. The key objective of the participating 
governments was to update both conventions by offering more compensation 
to more people for a wider range of nuclear damage. Some of these updates 
have created problems for the insurance markets. In particular, insurers are 
concerned about two aspects: the introduction of environmental damage and 
the extension of the time limitation.

Environmental damage

Insurers in all sectors of the market (not just nuclear) are frequently re-
luctant to offer insurance for some aspects of environmental damage, in par-
ticular biodiversity damage, as there is relatively little experience anywhere 
as to how loss patterns might develop. In addition, an increasingly litigious 
and compensation seeking culture and a poor history with pollution insur-
ance claims in certain jurisdictions make providing such compensation very 
uncertain for insurers. In the nuclear liability Conventions, extending the 
scope of nuclear damage to include damage to the environment is a materi-
al change from the original texts and represents a step into the unknown and 
a significant loss of certainty – a key feature of the early legislation that at-
tracted insurers to nuclear activities. Full environmental liability insurance 
is now available, but in small amounts and in less complex industries, with-
out long and sometime dubious environmental track records. With no data for 
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more hazardous and poorly perceived industries (such as nuclear), setting a 
premium for an uncertain type of loss is difficult, thus hitherto insurers have 
been extremely reluctant to commit to this less clearly defined head of dam-
age. However, experience and knowledge should grow and if insurers are able 
to limit coverage to accidental damage or damage above a certain contamina-
tion threshold, these and other similar restrictions should permit cover to be 
offered soon.

Extension of the time limitation

One critical exposure limiting safeguard for insurers has been the legal 
time limit for bringing claims following a nuclear incident. Currently, all nu-
clear claims need to be made to insurers within 10 years of an occurrence be-
cause beyond this period, increasing uncertainty as to the origin of any claims 
makes determining the cause difficult. With the incidence of many everyday 
diseases increasing as we age, there is a threat to nuclear operators and in-
surers alike from people assuming that, for example, a cancer is the result of 
living near to a nuclear facility. From the insurers’ perspective, an addition-
al consideration is that the longer the period of time from any occurrence, the 
more likely it is that individual insurer’s commitments may be harder to en-
force over time through company consolidation, insolvency or closure; thus 
for the victims, a shorter time period gives a greater assurance of a reliable 
claims payout. Currently nuclear insurers provide almost all the cover re-
quired by the liability conventions; however, 10 years is the maximum time 
limit available from the private insurance market, notwithstanding the fact 
that some nuclear legislation now incorporates longer periods during which 
a claim can be made. Hitherto, longer periods to make a claim have been ap-
plied sporadically around the world, for example as regards claims relating 
to bodily injury and death many countries already have a 30 year period dur-
ing which it is possible to make a claim. However these countries also legislate 
that any claims beyond 10 years are to be made to government, which pushes 
the possible societal aspect of claims onto the State. With the entry into force 
of the revisions, this time period with respect to loss of life and personal inju-
ry will become 30 years and will shift to nuclear operators. Hence insurers will 
need to co-operate with governments to ensure that adequate cover is provid-
ed and a balance of risk between the obvious compensation required as a re-
sult of an accident and the more general claims of a litigious society is found. 
This topic is covered in more detail in the Insurance Coverage section below.

Insurance capacity

Some European countries currently require operators to provide the high-
est amount of liability insurance globally at approximately USD 1.5 billion at 
today’s exchange rate; in addition many operators insure their assets using a 
property policy. The combination of the two insurance policies can be over $3 
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billion, which represents the possible insurance payout in the event of a claim; 
this amount is just within the current capacity of the global insurance market.

Now imagine we are a few years into the future when (we all hope) sever-
al brand new reactors are operating in both in the USA and Europe. The cost 
of these projects has escalated materially recently and the likely insurance re-
quirements will be much higher than the $3bn of today; moreover, the intro-
duction of the CSC and gradual liability requirement harmonisation global-
ly could see a wider application of the $1.5bn noted above. Therefore in future 
nuclear sites may be seeking substantially higher amounts of insurance, per-
haps nearer $10bn when property, revenue and liability policies are combined. 
The insurance market therefore needs to find more capacity to cover this; on 
the face of it, this should not be a challenge; for example large non-nuclear 
projects can find this amount of insurance today. However, the wide scope of 
cover for the liability policies, market constraints over the radioactive contam-
ination exclusion clauses and the perceived ‘difference’ of the nuclear industry 
make obtaining such an amount for nuclear risks more of a challenge.

Insurance coverage

The un-revised Paris and Vienna Conventions have a very clear defini-
tion of nuclear damage: damage to or loss of life and any property (but exclud-
ing on-site property). The revised Conventions now include several new heads 
of nuclear damage which have caused insurance markets some difficulty and 
therefore may not be fully insurable. These new heads of damage are econom-
ic loss, costs of reinstating impaired environment, loss of income from eco-
nomic interest in use in the environment and the cost of preventative mea-
sures; as noted above remote economic loss and environmental damage are 
both heads of cover that are not at present fully insurable, primarily due to 
lack of clear thresholds of damage occurrence. However, arguably some cover 
has always been available as certain aspects of economic loss or environmen-
tal damage may fall within property damage, but it is this very uncertainty 
which concerns the insurers – should a claim occur the ambiguity could result 
in a long and expensive legal dispute; something that does not benefit either 
the financial security provider, the operator and particularly the victim. Guid-
ance at a national or, better still, art a Convention level which sets out clear 
definitions for the attachment of cover could help address these concerns.

Other changes that are enshrined in the revisions are raising the financial 
amount of compensation, a reduction in the scope of exoneration from loss 
for operators and extending the jurisdiction and geographical scope; general-
ly these changes are not problematic for the insurance market.

In a previous section the extension of the time to bring a claim for bodi-
ly injury from 10 years to 30 years was noted as a major concern. At present 
there are no obvious private sector solutions for this lack of coverage, with 
the result that state intervention is generally considered the only option. This 
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state of affairs is not beneficial to the nuclear industry image in the longer 
term solutions. A few words on why this particular issue is problematic are 
worthwhile. There are a number of reasons for the absence of private sector 
participation in the longer term coverage, some of which are:

��causality: the further away from the initiating incident a claim occurs, 
the more difficult it becomes to establish that incident as the firm cause of the 
claim. Other factors that cloud the cause begin to intervene and create diffi-
culty in establishing a clear right to compensation. This then leads to disputes, 
which protract and complicate settlement; uncertainty and delay are the en-
emies of a just, speedy settlement and are certainly the key disincentives for 
insurers. Most illnesses that might arise from a significant off-site release of 
radiation will manifest themselves within 10-15 years of the incident, but not 
all. Therefore, imagine how it becomes more difficult to assess any long term 
claim when societal factors come into play as well – does the person smoke? 
Has the victim worked in a hazardous environment before the accident? What 
about their lifestyle? All these are factors that make assessing the cause of 
bodily injury a long time after the accident itself more difficult. Justice can be 
done, but it costs much more and takes much longer; it is largely the delay and 
uncertainty that put off private sector insurance. The bitter insurance indus-
try experience from industrial diseases such as asbestosis has seen a manifes-
tation of these factors and has left many reluctant to participate in so called 
very long tail liability insurance.

��capital requirement: Following the financial crises of earlier this 
century, a further complicating factor is that insurers are required by regula-
tory authorities to hold capital to insure certain liability lines of business suf-
ficient to match a certain frequency of loss; if an insurer is unable to model 
such frequency with a degree of accuracy, the capital requirement will be in-
creased, so reducing the viability of that particular line of business; instead the 
insurers can make more attractive returns elsewhere on lines of business that 
offer more certainty. This acts as a disincentive to participate on long tail lia-
bility business.

��Viability: currently the private sector does not provide much insur-
ance outside of the life and pensions sectors for long term exposure; especial-
ly where individual losses could give rise to a significant loss. The small scale 
of financial loss and the certainty of the cover (generally retirement or death) 
from individual life and pensions policies are easily managed by insurers to-
day, as a loss is generally insignificant when measured against insurers’ finan-
cial strength, even when allowing for a claim well into the future. However if 
a single, perhaps minor, nuclear incident could lead to over $1 billion of loss-
es in 25 or 30 years’ time, then the regulatory and actuarial challenges in pro-
viding enough capital for such an event are obvious. How many insurers wish 
to have such uncertainty hanging over them, with minimal information avail-
able to model such an event?

Therefore the long period to bring a nuclear claim for such a relatively 
large amount for a single event combined with so much uncertainty about 
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causation currently finds the private sector risk transfer insurance market un-
willing to participate in the 30 year bodily injury prescription period. The con-
cept is very different from putting capital against a ‘catastrophe’ loss and this 
alternative is discussed later in this paper.

Is there any cause for optimism when considering the 30 years? Perhaps, 
as the insurance market can innovate and consider structures for longer term 
exposures, but this needs a willingness of all parties, including lawmakers, 
to consider how a little flexibility might better serve the victim’s interest in 
the longer term. Different policy structures, more ability to pre-fund poten-
tial losses, closer cooperation with nuclear operators to share some of the risks 
are just some ideas that could be investigated to ensure that the private sec-
tor, rather than the state, acts as the security for the nuclear industry’s long 
term liabilities.

Overall the impact of including these new heads of damage is that the in-
surers could face less certainty than before of outcome, of limit, of who will 
be claiming and when and this will not help maintain the insurance market’s 
presence in this sector. However, solutions are possible and insurers are cur-
rently working with Governments to try to ensure continuity of full scope le-
gal cover.

Erosion of strict liability

Implementation of the channelling principle was key to ensuring the pri-
vate insurance market’s support for the nuclear industry; it guaranteed that by 
use of the radioactive contamination exclusion clause claims would be chan-
nelled to one point of liability (the operator) and coupled with the time and 
financial limits, offered insurers greater certainty as to the outcome of any 
claim. Accumulation of exposure from a particular event is one of several mea-
sures that insurers need to understand in today’s regulatory environment and 
the channelling principle has assisted materially in supporting the insurers’ 
participation in nuclear insurance. However, today we see an increasing will-
ingness of operators to pass some liability onto contractors who work on their 
sites. This is indeed permitted in the Conventions (e.g. PC Article 6) and is 
frequently seen in the field of transport, where carriers may take the place of 
operators as the home of the strict liability. In India, a fundamental part of 
its national nuclear liability law makes a virtue of this, by permitting certain 
claims to be made against suppliers.

For insurers, such arrangements make the management of risk accumu-
lation and exposure management more difficult, which in turn causes regula-
tory difficulties; they therefore acts as a further disincentive to participate in 
nuclear insurance, when compare to other ‘easier’ lines of business. It is not 
so much of a problem for insurers who can manage their exposures carefully, 
but overall it has the effect of reducing capacity, purely on the basis of the pre-
cautionary principle (the risk of taking on unknown accumulation is greater).
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New build exposure

Nuclear power is widely perceived as ‘different’; one manifestation of this 
perception is the siting of new nuclear plants. Outside of China and the ‘new’ 
nuclear nations, nuclear new build is frequently restricted to existing sites. The 
stigma surrounding nuclear means it cannot be permitted to spoil new areas 
and must contained largely within its current footprint; moreover it is assumed 
that only current nuclear communities will be willing to accept new build. This 
means that the industry is presented with a unique financial restriction for new 
plants – a potentially damaging limitation of insurance cover.

To demonstrate this, the example of Hinkley Point in the UK is used; here a 
new NPP is probably going to be constructed but inevitably for ease of approval, 
the site will be built adjacent to existing NPPs. In fact adjacent to the proposed 
NPP site (Hinkley C) is Hinkley B (an operating 2 unit NPP) and Hinkley A, 2 
units in decommissioning; all of these 3 sites have a separate nuclear liability ar-
rangement. Therefore, if an accident occurs during the decommissioning at Hin-
kley A which contaminates Hinkley B and C (assuming Hinkley C is complete), 
then the 4 operating units would be joining with the affected surrounding com-
munity & entitled to the current UK maximum site liability financial security limit 
of £140m – hardly sufficient to cover an investment of over £10bn! With increas-
ing private sector involvement in the financing of new build, this issue of inade-
quate third party limits may become more of an issue in future, although addi-
tional insurance capacity is available for this sort of exposure, but not yet for 30 
years of bodily injury and not for any ambiguous environmental cover.

Risk management

The nuclear renaissance that never happened has left us with an ageing 
fleet of reactors; add to this a greater use of contractors on nuclear sites, the 
demands on cash flow of more stringent financial controls and a number of 
life extensions or power uprates - the result is a greater risk of loss, both to the 
physical assets and to third parties off site. In general, the risk profile of the 
nuclear industry is changing; these changes need to be counterbalanced by 
greater investment and a practical mixing of older experience with younger 
technical expertise on the ground. The shortage of qualified and talented staff 
is also an issue globally for the industry and regulatory bodies alike.

The insurance market is aware of these developments and has also recog-
nised that a strong safety culture, above all, helps towards a trouble free per-
formance record; therefore a greater scrutiny of the human performance and 
culture is now a focus, which will further enhance independent peer review of 
the nuclear industry, thus benefitting both the industry and consumers.

Part 3. tomorrow: future developments for nuclear insurance
This part of the paper is intended to look with some optimism into the fu-

ture, when some of the issues in part 2 could be addressed through greater co-
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operation between insurers and the nuclear sector. In the opinion of the au-
thor an outcome of such successful cooperation could see Governments and 
taxpayers further removed from the cost of a nuclear accident, the nuclear in-
dustry enjoying a better reputation with the public thanks to greater internali-
sation of accident costs and the full development of superior ‘before the event’ 
claims management infrastructure.

Legal harmonisation

A frequently asked question is whether the Convention revisions mark 
progress towards legal harmonisation; you may recall that such harmonisa-
tion is a key objective of the conventions. The short answer is “yes”, but there 
is still some way to go as more than half of the world’s reactors are still outside 
the liability convention system. The adoption of the CSC by the United States 
and now perhaps others may be a sign that might encourage other nations 
outside the system to join at least one convention soon. However, it should be 
noted that from the insurer’s point of view, the scope of the CSC has equally 
difficult aspects since it is also based on the revised Paris/Vienna regimes’ li-
ability language.

What would mark real progress towards a global regime that offered sim-
ilar outcomes for nuclear accident victims, irrespective of location? A number 
of developments would help towards harmonisation:

��$�FRQVLVWHQW�ILQDQFLDO�VHFXULW\�OLPLW�DFURVV�DOO�&RQYHQWLRQV�RI�DERXW���EQ�
��&OHDU�ODQJXDJH�DQG�JXLGDQFH�IRU�FRPSHWHQW�FRXUWV�WR�HQVXUH�FRQVLVWHQW�

application of the law and clear thresholds above which nuclear damage is 
deemed to have occurred.

��6WDQGDUGLVDWLRQ�DFURVV�OLDELOLW\�UHJLPHV�IRU�WKH�WUHDWPHQW�RI�WUDQVSRUW�ULVNV�
�� ,QWHUQDWLRQDO�DJUHHPHQW� WKDW� WKH� FXUUHQW� UHJLPHV�DUH� VXIILFLHQW�� DGGL-

tional regional initiatives that generally serve to confuse rather than harmon-
ise should be avoided.

��)LUP�DJUHHPHQW� DQG� FRQVLVWHQW� DSSOLFDWLRQ�RI� NH\� DVSHFWV� VXFK�DV� UH-
course.

Legal harmonisation for nuclear liability is supported by the insurance 
market simply because over time it improves the certainty of claim outcome 
and loss management for insurer participants. Therefore the Convention revi-
sions are themselves a strong indication of the will to make progress towards 
harmonisation, but there is more work to do.

+LJKHU�¿QDQFLDO�VHFXULW\�OLPLWV

The insurance market regularly pays substantial claims arising from sin-
gle events; below is a table which shows the cost of a selection of large losses 
that the insurance market has paid out without issue in recent years.
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year Paid claim event

2011 $35bn Tohuku earthquake & tsunami (excl. Fukushima).

2012 $30bn +XUULFDQH�6DQG\�±�1(�86$�ZLQG�	�ÀRRGV�

2005 $72bn +XUULFDQH�.DWULQD�±�VRXWK�86$�ZLQG�	�ÀRRGLQJ�

2001 $23bn US terrorism attacks WTC, Pentagon etc.

1992 $25bn +XUULFDQH�$QGUHZ�±�6(�86$�ZLQG�	�ÀRRGLQJ�

It can be seen that payment for a non-nuclear claim of the magnitude of 
Fukushima can easily be met by insurance, yet the financial obligations placed 
upon nuclear sites are much lower than these amounts. Therefore, transfer-
ring the nuclear accident risk at its true scale to the insurance market is entire-
ly feasible and well within the financial capability of the global market; it just 
needs some new thinking to enable this capacity to be utilised.

One possible model for the future is to create a new higher ‘catastrophe’ 
loss amount that would provide substantial additional amounts of insurance 
independent of both operators and Governments, but only once a specified 
loss threshold had been met and all the underlying Convention amounts and 
any industry contributions have been exceeded. This concept has been dis-
cussed recently by the European Commission in recognition of the inadequa-
cy of current financial security compensation limits when measured against 
likely nuclear accident claims. This model permits a $20bn (but perhaps more 
is achievable) financial contribution from a number of sources: from the in-
dustry through self-insurance (as currently provided for in the USA and Ger-
many), from the current wide scope of cover provided by specialist insurance 
pools and mutual and, critically, from a whole new sector of the insurance 
market that currently will not get involved because of the difficulties relat-
ing to the nuclear damage definition and prescription periods. The key fea-
ture of the model is that it provides much greater financial compensation for 
accidents from private sources, so relieving taxpayers. To access these ‘new’ 
markets would require simple triggers that would initiate payment only in the 
event of a serious accident; in this example the trigger is above an INES 5 lev-
el – but it could equally be measured radiation of certain levels at strategic 
points around the accident site. Whatever the trigger used, its purpose would 
be to ensure sufficient unambiguity to allow so called ‘catastrophe’ insurers 
and reinsurers to commit capital to a large nuclear accident. These events are 
easily modelled, so easier to price and the payment would probably be made 
instantly to the body that has the task of managing the claim.

Risk transfer insurance is about providing distress funding to businesses 
for unexpected events; it protects company balance sheets from shock losses 
and permits management to focus on dealing with the accident consequences. 
This new model for financial security would therefore allow nuclear operators 
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to concentrate on stabilising the site, rather than on dealing with compensa-
tion claims or worrying about post-loss refinancing.

In practical terms, the provision of the higher financial security would not 
need to be available for each site; after all, in the 15,000 operating years of nu-
clear power, only 2 such accidents have occurred, therefore insurers would be 
able to limit their involvement to one or two events. Ideally cover would be 
obligatory across the industry, thus providing for sufficient premium to justi-
fy insurance market capital commitment.

And what about cost for such cover? For a small premium amounting to 
tenths of cents per kilowatt hour, the provision of substantially greater finan-
cial security limits is possible in a cost effective way; also, with new generation 
technology and the passage of time, the premium costs would reduce.

Claims and accident management

Although frequency of losses has been extremely low, the insurance mar-
ket nevertheless has felt an obligation to have in place some infrastructure and 
planning to deal with a major nuclear incident. Such an interest in planning is 
not done just for altruistic motives, it is also done for financial ones as it is the 
insurers’ capital that in almost every jurisdiction is the first money to be called 
on in the event of a major accident and it is the nuclear pool managers job to 
safeguard that capital and to make sure that any payments made are valid and 
totally justifiable. More recently, most of the mature insurance markets have 
built up more robust and efficient systems for handling of severe claims of a 
catastrophic nature. A myriad of different professionals are ready to act upon 
a catastrophic occurrence to ensure that the insurer’s capital is preserved but 
also to ensure that any victims of any accident are swiftly and justifiably com-
pensated. This infrastructure will be particularly important in an accident of 
the severity of a major nuclear incident with off-site implications. A large third 
party liability claim will require the mobilisation of the sort of resources that 
are only available to a wide representation from the insurance market of the 
whole country affected, and is able to provide call centres, adjustments facili-
ties, claims handling and file storage areas. The insurance market’s role across 
almost all lines of insurance is to provide a total claims handling service; the 
nuclear sector is no different although the value of this infrastructure is often 
underestimated because no major loss has occurred yet to test it. It is not just 
insurers who will benefit from this; Governments should also consider that by 
having this infrastructure available they may also benefit politically from hav-
ing any nuclear catastrophe efficiently and fairly handled.

Concluding comments

In this paper, the objective has been to show that the specialised nucle-
ar insurance market has a demonstrable record of strong support for the de-



726

Mark Tetley

velopment of civil nuclear power and the liability regimes that govern it. The 
near 60 year partnership between the insurance and nuclear sectors has been 
mutually beneficial and has ensured that some compensation has always been 
available should a serious accident occur; however, the nuclear industry needs 
have been changed by experience and the insurance offering needs to adapt to 
these changes to offer greater security, more cover and comprehensive claims 
handling systems. Therefore, the author hopes that this paper also points to 
an optimistic route forward to continue the strong partnership by further de-
veloping what the insurance market can offer.
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60 years ago, on June 30, 1954 the first nuclear power plant (NPP) was 
launched at the city of Obninsk near Moscow, Russia.

As of today, according to the report by the Director General of the IAEA 
«International Status and Prospects for Nuclear Power 2014» there are 435 
nuclear power reactors in 30 countries around the world 3.

In those 60 years the global nuclear energy sector has seen ups and downs. 
Major nuclear accidents at Three Mile Island nuclear power facility in the USA 
in 1979, at the Chernobyl NPP in 1986 and finally, at the Fukushima Daiichi in 
Japan in 2011 resulted in a downward trend for the global nuclear market. But 
still despite these serious setbacks the mainstream tendency for the steady de-
velopment of nuclear energy in the world is a reality.

In 2013 the International Ministerial Conference on Nuclear Power in the 
21st Century, organized by the IAEA and hosted by the Government of the 
Russian Federation took place in Saint Petersburg, Russia. It was attended 
by ministers, high-ranking officials and experts from 87 States and 7 interna-
tional organizations, with over 500 participants. The conference was the first 
major international event to address the outlook for nuclear power after the 
Fukushima Daiichi accident. The Conference «recognized that nuclear pow-
er remains an important option for many countries to improve energy secu-
rity, reduce the impact of volatile fossil fuels prices and mitigate the effects of 
climate change». «Nuclear power, as a stable base-load source of electricity 

 1 Director. International Cooperation Department. State Atomic Energy Corporation 
«Rosatom».

 2 Advisor. Legal and Corporate Affairs Department. State Atomic Energy Corporation 
«Rosatom».

 3  International Status and Prospects for Nuclear Power 2014. - Report by the Director 
*HQHUDO���*29�,1)���������±�*&������,1)������Ǹ����
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in an era of ever increasing global energy demands, complements other ener-
gy sources including renewables» 4. The Conference «concluded that for many 
countries nuclear power is a proven, clean, safe, and economical technology 
that will play an increasingly important role in achieving energy security and 
sustainable development goals in the 21st century» 5.

The Agency made low and high projections for global nuclear power ca-
pacity. It is significant that both projections indicate an increase by 2030. Al-
though, since 2010 each projection has been lower than the one made the year 
before, the long term potential remains high. IAEA counts that altogether to-
day there are 72 nuclear power reactors under construction in 15 countries. 
There are 33 countries interested in introducing nuclear power. Of 30 coun-
tries already operating nuclear power plants, 13 are either constructing new 
ones or actively completing previously suspended constructions. Further 12 
actively plan to either construct new plants or to complete suspended con-
struction projects 6.

Similarly, according to the second «Global and Russian Energy Outlook 
up to 2040» made by the Institute of Energy Studies of the Russian Academy 
of Sciences, «in the 2040th rates of increase in electric energy generation at 
nuclear power plants will be almost 60% higher than in 2010» 7.

The clear trend of long term expansion of nuclear power in the world dic-
tates the necessity to expand and finally universalize the international nu-
clear liability regime. The IAEA 2013 Conference at Saint Petersburg «rec-
ognized the need to work for the establishment of a global nuclear liability 
regime that addresses the concerns of all States that might be affected by a nu-
clear accident with a view to providing appropriate compensation for nucle-
ar damage» 8.

The Nuclear Energy Agency of the Organization for Economic Co-opera-
tion and Development in its Strategic Plan for 2011-2016 also intends to «con-
tribute to the modernization of the international nuclear liability regime and 

 4  International Ministerial Conference “Nuclear Power in the 21st Century”. St. Peters-
burg, June 27 to 29, 2013. Concluding Statement by the President of the Conference. http://www-
pub.iaea.org/iaeameetings/43049/International-Ministerial-Conference-on-Nuclear-Power-in-
WKH���VW�&HQWXU\����Ǹ����

 5  International Ministerial Conference “Nuclear Power in the 21st Century”. St. Peters-
burg, June 27 to 29, 2013. Concluding Statement by the President of the Conference. http://www-
pub.iaea.org/iaeameetings/43049/International-Ministerial-Conference-on-Nuclear-Power-in-
WKH���VW�&HQWXU\����Ǹ����

 6  International Status and Prospects for Nuclear Power 2014. - Report by the Director 
General / GOV/INF/2014/13 – GC (58) INF 6, p. 1.

 7� �*OREDO�DQG�5XVVLDQ�(QHUJ\�2XWORRN�XS�WR�������ǴȐȘȖȊȈȧ�ȥȒȖȕȖȔȐȒȈ�Ȑ�ȔȍȎȌțȕȈȘȖȌȕȣȍ�
ȖȚȕȖȠȍȕȐȧ������������ȹ����ǹ�����

 8  International Ministerial Conference “Nuclear Power in the 21st Century”. St. Peters-
burg, June 27 to 29, 2013. Concluding Statement by the President of the Conference. http://www-
pub.iaea.org/iaeameetings/43049/International-Ministerial-Conference-on-Nuclear-Power-in-
WKH���VW�&HQWXU\����Ǹ����
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encourage the strengthening of treaty relations between interested countries 
to address liability and compensation for nuclear damage» 9.

The need for such a globalization has several reasons.
Among the countries that do not participate in existing nuclear liability 

conventions there are not only beginners, but also some countries mostly de-
veloped in terms of nuclear power technologies.

16 and 39 countries respectively participate in Paris and Vienna Nuclear 
Liability Conventions. They are linked by the 1988 Joint Protocol.

The United States are claiming that it cannot be party to those conventions or 
their Joint Protocol without major changes to its domestic law. At the same time 
the USA are advocating other countries to join the Convention on Supplementa-
ry Compensation (CSC) for Nuclear Damage, which has not entered into force yet.

Not surprisingly many countries especially newcomers are hesitant in 
making a choice, which convention to join. As a result what we have now is 
a fragmentation of the international nuclear liability regime or rather the ab-
sence of a harmonized consolidated regime.

It is well known that India has adopted the Legislation (The Civil Liability 
for Nuclear Damage Act, 2010) which stipulates the right of recourse for the 
operator against the supplier and which goes beyond the norms of the acting 
international nuclear liability conventions. Moreover, India puts its national 
law above international law. In our view, it undermines the foundations of the 
international nuclear law.

Russia as a leading supplier of nuclear technologies at the internation-
al market strongly supports globalization of international nuclear liability re-
gime. This position, for example, was postulated in the joint declaration on 
nuclear energy, adopted at the level of heads of governments of Russia and 
France in Moscow on November 1, 2013. The document states that «Russia 
and France attach great importance to the development of universal interna-
tional regime on civil liability for nuclear damage aimed at fair compensation 
in case of nuclear damage and urge states that have not yet done so to accede 
to the relevant international legal instruments» 10.

Now let us make a few remarks about the Convention on Supplementary 
Compensation for Nuclear Damage. In our view the CSC may create a sepa-
rate nuclear liability regime and will add fragmentation to the nuclear liabil-
ity regime already established by the Paris and Vienna Conventions and the 
1988 Joint Protocol.

We have several concerns regarding the CSC.
First, during transportation of a nuclear material there appears to be an 

overlap in operators’ liabilities. Unlike the Paris and Vienna Conventions and 

 9  The Nuclear Energy Agency of the Organization for Economic Co-operation and Devel-
opment / the Strategic Plan of the Nuclear Energy Agency 2011-2016 // P. 24.

 10  Russian – French Declaration on Nuclear Energy. Adopted by Prime Ministers of Russia 
and France. http://www.rosatom.ru/resources/b598d78041ba14e7883edc0bb97c3242/rus_fr_
declaration.pdf.



730

Mikhail N. Lysenko & Andrey A. Shkarbanov

the Joint Protocol, the CSC does not allow the operators of the States being 
only a party to the CSC to contractually agree upon the point where the nucle-
ar liability shall be transferred from one operator to another during the trans-
portation of a nuclear material. It in turn leads to overlapping of the operators’ 
liability and induces additional insurance costs by the operators and creates a 
multiple choice of jurisdictions.

Second, unlike the revised Vienna and Paris Conventions the CSC by de-
fault has a different geographical scope and does not establish a general rule 
for compensation of nuclear damage “regardless of where it is suffered”.

Third, the CSC also lacks flexibility with regards to the definition of nucle-
ar installation and in comparison with the enhanced Vienna and Paris regimes 
does not contain a provision allowing the Board of Governors of the IAEA to 
determine on the inclusion of other installations in which there are nuclear fu-
el or radioactive products or waste.

Forth, the CSC Annex contains the so-called “Grandfather clause”. Under 
it the countries with nuclear liability legislation established before 1995 inher-
ently meet all the requirements of the CSC. In our view such a provision does 
not contribute to equality in the perception of the CSC and derogates the val-
ue of the principle of legal channeling.

Fifth, the mechanism of international funding available to the public also 
gives rise to questions. Thus, the total power of installed NPP units in a coun-
try with nuclear program is taken as a basis for calculation of a contribution by 
a state. This formula does not take into account such nuclear facilities as facto-
ries using nuclear fuel for the production of nuclear material, for the process-
ing of nuclear material, including for re-processing of irradiated nuclear fuel, 
as well as storage facilities.

In conclusion, we would like to underline that the task of creating a glob-
al nuclear liability regime is indeed difficult and challenging. What would help 
here is a series of broad professional discussions on the best options to achieve 
this aim. Russian experts are keen and ready to make their constructive con-
tribution for such a dialogue.
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abstract
The Korean nuclear liability schemes are found in two separate laws: one 

is the Nuclear Liability Act, and the other is the Act on the Indemnity Agree-
ment for Nuclear Damage. The former provides for the basic details of the lia-
bility schemes, including exclusive strict liability, channeling of liability, man-
datory financial security, and intervention by the government, which are not 
that different from the related international conventions or legislations of oth-
er countries. This legislation is supplemented by the latter, which specifies the 
conditions of the indemnification agreement, a type of financial security.

The schemes that were first introduced in 1969 underwent changes sever-
al times along with the development of the nuclear energy industry. In 2001, 
the Act was amended to reflect the spirit of the new Vienna Convention. The 
key details of the amendment included the specification and clarification of 
the definition of nuclear damages to include environmental damages therein, 
exclusion of grave natural disaster from the cause of exoneration, putting a li-
ability limit of 300 million SDRs, extension of the extinctive prescription for 
personal damage claims to 30 years, and upward adjustment of the limit of fi-
nancial security amount.

As many people have advocated the necessity to raise the liability amount 
or the financial security amount after the Fukushima incident, the work to in-
crease the financial security amount of KRW 50 billion per site to SDRs 300 
million per site has been underway since 2103. The work will be made by way 
of amending the table of required financial security amount in the presidential 
decree. We expect this work to be completed by the end of this year.

In addition to the raise of financial security amount, the following amend-
ments were made at the same time:
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1) The covering risks were adjusted between the nuclear liability insurance 
and the state indemnity agreement for nuclear damage. If the revision of the 
decree enters into force, environmental damage will be covered by the state 
indemnity agreement.

2) The premium rate of the state indemnity agreement will be raised from 
5/10,000 to 20/10,000.

3) Some provisions were rephrased to specify clearly the unit of financial 
security (i.e. site basis). One liability insurance policy or one indemnity agree-
ment for a site can only cover six or fewer power reactors thereon.

1. overview of nuclear liability Schemes in Korea
We can find Korean nuclear liability schemes in two (2) acts; the Nuclear 

Liability Act of 1969 and the Act on Indemnity Agreement for Nuclear Damag-
es. The former provides for the basic details of the liability schemes, while the 
latter sets forth the basic contents of indemnity agreements for nuclear dam-
ages as a mandatory financial security provided for in the former.

The Korean schemes for nuclear liability are similar to those under the 
legislations of other countries or international agreements. In other words, 
the operator or licensee of a nuclear installation assumes strict or no-fault lia-
bility when nuclear damage is sustained by a general third party due to an ac-
cident that takes place during nuclear activity. The operator or licensee may 
not claim exoneration from liability except in cases of armed conflict, hostili-
ty, civil war, and insurrection.

The liability is exclusively channeled to the operator; therefore, vendors or 
suppliers may not be held liable for such nuclear damages. However, the oper-
ator may exercise recourse rights to others when there is a special agreement 
on recourse rights, or when damage was caused by an intentional act by the 
vendors or suppliers or other third party.

There is a limit on liability in the amount of SDR 300 million.
The Act provides the ceiling of financial security as SDRs 300 million, un-

der which the Presidential Decree of the act provides for the required finan-
cial security amount considering the type of installations that use nuclear en-
ergy and the nature of nuclear material they handle. Currently, it is KRW 50 
billion per site in the case of power plants.

The liability insurance covers all damages except risks covered by the in-
demnity agreement. The latter covers i) nuclear accidents caused by the nor-
mal operation of facilities, ii) nuclear damages caused by tsunami, flood, 
storm, lightning, or earthquakes, and iii) nuclear damages for which the vic-
tim failed to claim compensation against the operator before the end of the pe-
riod for claiming compensation under the liability insurance due to unavoid-
able causes.
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If the size of damages caused by an incident exceeds the financial security 
amount, the government may support the operator as per a resolution by the 
National Assembly

Liability Limit = 
SDRs 300 Mil
(KRW 500 billion)

Government aid (available as per a resolu-
tion by the National Assembly if a gap exists 
EHWZHHQ�WKH�¿QDQFLDO�VHFXULW\�DQG�WKH�DFWXDO�
damage amount)

$UPHG�FRQÀLFW��
hostility, civil war, 
and insurrection

Financial Security 
= KRW 50 billion

Insurance agreement Indemnity 
agreement

Scope of the operator’s liability Intervention by 
Government

2. 2014 Revision of nuclear liability legislation

a. Raising the Financial Security Amount

After witnessing the volume of estimated damages caused by the Fukushi-
ma incident, the general public or legislators noted that the maximum liability 
or required financial security amount in Korean nuclear liability scheme is too 
small, considering the potential results of a nuclear accident.

Therefore, some advocated an increase of the maximum liability amount 
or an increase of the financial security amount. In other words, since it is too 
small, the current liability cap of SDRs 300 million should be raised to a rea-
sonable one, or the ceiling should be entirely removed. Likewise, considering 
the fact that the current financial security amount (under liability insurance 
or indemnity agreement) is only KRW 50 billion (approx. SDRs 30 million) or 
one-tenth of the liability limit of SDRs 300 million (approx. KRW 500 billion), 
they asserted that the financial security amount should be raised to SDRs 300 
million to make the two match based on the congruence principle.

The government decided to raise the financial security amount to the li-
ability limit (SDR 300 million) to eliminate the gap between the two, while 
adopting the issue of raising or removing the limit itself on liability amount as 
a long-term task for review.

The operators objected to the government idea since they are concerned 
that the insurance premium and indemnity would be too burdensome when 
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the financial security amount is raised so rapidly, i.e., about ten times. They 
argued that there would be no problems with compensation resources in case 
of an incident since nearly all the nuclear installation operators are big enter-
prises and government-owned ones.

Still, the government finally succeeded in obtaining the unwilling consent 
of the operators to raise the financial security amount by persuading them. 
The government pointed out that the schemes need advance financial security 
not only because the compensation resources need to be secured but also be-
cause the damages should be compensated for in a timely manner in case of 
an incident, and that financial security aims at the prevention of bankruptcy 
of the operators, too.

The financial security can be raised by revising the table of financial secu-
rity amounts per installation in the Presidential Decree. Finally, if the revision 
enters into force, Korea has nuclear liability legislation stipulating that the 
ceiling of the liability amount and the financial security amount is also SDRs 
300 million, which means that the new financial security meets the “congru-
ence principle.”

E��$GMXVWPHQW�RI�ULVNV�FRYHUHG�EHWZHHQ�¿QDQFLDO�VHFXULWLHV

The Korean nuclear insurance pool reported that its capacity does not 
meet the level of 300 million SDRs if the risk of environmental damage is in-
cluded in the coverage. Although the Pool made every effort to obtain the ca-
pacity in the market, their acceptance capacity was found to reach only 140 
million SDRs.

They previously had no objection to the coverage of environmental dam-
ages since it was not necessary for them to raise any issue regarding securi-
ty for environmental damages because the limited insurance amount of KRW 
50 billion will be depleted to cover search and rescue expenses or traditional 
damages (human and physical).

Therefore, the government had no choice but to take over the risks for en-
vironmental damages by way of the state indemnity agreement. Finally, the 
risk for environmental damage compensation moved to indemnity agreement 
from liability insurance.

At the same time, the government decided that damages caused by “Tsu-
nami, flood, storm, lightning, earthquake,” which has been covered so far un-
der the indemnity agreement, be covered by liability insurance.”

c. Raising the indemnity premium rate

At the same time, the premium rate of the state indemnity agreement was 
raised from 5/10,000 to 20/10,000 since it newly covers environmental dam-
ages. Considering the huge magnitude of nuclear damage caused in the in-
cidents in Chernobyl and Fukushima, the Government and the public have 
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discussed about raising the premium rate for the indemnity agreement. The 
Japanese case of increased premium rate might have affected the Korean dis-
cussion. The Korean nuclear liability scheme is very similar to the Japanese 
one.

G��&ODUL¿FDWLRQ�RI�VLWH�EDVHG�¿QDQFLDO�VHFXULW\

In most countries, financial security is on a per site, per accident basis. 
Since there was some unclear wording with regard to this basis, however, it 
was clarified to meet the basis fully.

In addition, this draft amendment contains a newly put limit of six on the 
numbers of reactors or plants covered by one financial security. Current leg-
islation has no limit on how many plants or reactors can be covered by one fi-
nancial security (i.e., one liability insurance policy or one indemnity agree-
ment). If it enters into force, under new legislation, with one insurance policy 
or one indemnity agreement, only six or fewer reactors can be covered.
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AllocAtion of nucleAr civil liAbility 
During trAnsportAtion of nucleAr 

MAteriAls unDer Different  
legAl regiMes

By Andrey Shlyakhtov 1

Use of nuclear energy is potentially dangerous and hazardous activity, 
therefore people, companies and environment should be adequately protect-
ed against possible loss and injury.

In all countries in the world exist certain rules in civil law providing tortu-
ous liability of a tortfeasor in most cases based on its fault. However such rules 
cannot provide adequate protection against nuclear damage due to its specif-
ic features, such as:

— high level of danger;
— possible transboundary damage;
— latent consequences for victims (may become apparent after long pe-

riod of time from the date of incident).

In 1986 Chernobyl accident confirmed prior theoretical assessments that 
a nuclear accident might cause damage of an extreme magnitude. The detri-
mental effects of such an accident do not stop at State borders; they may ex-
tend into regions far beyond the territory of the accident State. There may be 
damage to individuals, to property and to the environment in several States 2.

Therefore civil liability for nuclear damage cannot be regulated by gen-
eral tort law and needs separate specific regulation. Due to potential trans-
boundary damage such regulation should be based on international rules. In 
this paper I will try to analyze existing international instruments in the field 
of nuclear liability (Section 1), their common features and differences (Sec-

 1 Head of Legal Department. JSC “Techsnabexport”.
 2 Stoiber, C. - Baer, A. - Pelzer, N. - Tonhauser, W. (2003), Handbook on Nuclear Law, 

International Atomic Energy Agency, Vienna, p.107.
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tion 2), pros and cons for a global nuclear liability regime and its future pros-
pects (Section 3).

Currently several international conventions regarding nuclear liability 
exist both on international (open to all States) and regional (open to certain 
group of States) level. Also some states which are major players in the civ-
il nuclear market either have not joined any international convention (China, 
Japan, South Korea) or have joined international convention which is not in 
force (USA).

The following international instruments regarding nuclear liability are 
now in force:

1. The 1963 Vienna Convention on Civil Liability for Nuclear Damage 3. 
Currently there are 39 contracting parties. In 1997 was adopted Protocol to 
Amend the 1963 Vienna Convention on Civil Liability for Nuclear Damage 4. 
Currently there are 11 contracting states.

2. The 1960 Paris Convention on Third Party Liability in the Field of Nu-
clear Energy, as amended by the Additional Protocol of 1964 and by the Proto-
col of 1982 5 and by the Protocol of 2004 6 (which is not yet in force). Current-
ly there are 15 contracting parties.

3. The 1963 Brussels Supplementary Convention to the Paris Convention, 
amended by three Protocols successively adopted in 1964, 1982 7 and 2004 8 
(which is not yet in force). Currently there are 12 contracting parties.

4. The 1988 Joint Protocol Relating to the Application of the Vienna Con-
vention and the Paris Convention 9. Currently there are 27 contracting parties.

The 1997 Convention on Supplementary Compensation for Nuclear Dam-
age 10 is not yet in force. The Convention, pursuant to Article XX.1, “shall come 
into force on the ninetieth day following the date on which at least 5 States 
with a minimum of 400,000 units of installed nuclear capacity have deposit-
ed an instrument referred to in Article XVIII”. As of today only 4 states from 
16 signatories have ratified it (USA, Argentina, Morocco, Romania).

These Conventions are based on the civil law concept and share the fol-
lowing main principles:

1. Liability is channelled exclusively to the operators of the nuclear instal-
lations;

2. Liability of the operator is absolute, i.e. the operator is held liable irre-
spective of fault;

 3 http://www.iaea.org/Publications/Documents/Infcircs/1996/inf500.shtml.
 4 http://www.iaea.org/Publications/Documents/Infcircs/1998/infcirc566.pdf.
 5 http://www.oecd-nea.org/law/nlparis_conv.html.
 6 http://www.oecd-nea.org/law/paris_convention.pdf.
 7 http://www.oecd-nea.org/law/nlbrussels.html.
 8 http://www.oecd-nea.org/law/paris_convention.pdf.
 9 http://www.iaea.org/Publications/Documents/Infcircs/Others/inf402.shtml.
 10 http://www.iaea.org/Publications/Documents/Conventions/supcomp.html.
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3. Liability is limited in amount. Under the Vienna Convention, it may be 
limited to not less than US$ 5 million (value in gold on 29 April 1963), but an 
upper ceiling is not fixed. The Paris Convention sets a maximum liability of 15 
million SDR provided that the installation State may provide for a greater or 
lesser amount but not below 5 million SDRs taking into account the availabili-
ty of insurance coverage. The Brussels Supplementary Convention established 
additional funding beyond the amount available under the Paris Convention 
up to a total of 300 million SDRs, consisting of contributions by the installa-
tion State and contracting parties;

4. Liability is limited in time. Compensation rights are extinguished un-
der both Conventions if an action is not brought within ten years from the 
date of the nuclear incident. Longer periods are permissible if, under the law 
of the installation State, the liability of the operator is covered by financial se-
curity. National law may establish a shorter time limit, but not less than two 
years (the Paris Convention) or three years(the Vienna Convention) from the 
date the claimant knew or ought to have known of the damage and the oper-
ator liable;

5. The operator must maintain insurance of other financial security for an 
amount corresponding to his liability; if such security is insufficient, the in-
stallation State is obliged to make up the difference up to the limit of the op-
erator’s liability;

6. Jurisdiction over actions lies exclusively with the courts of the Contract-
ing Party in whose territory the nuclear incident occurred;

7. Non-discrimination of victims on the grounds of nationality, domicile 
or residence 11.

In this article we will consider allocation of nuclear liability during trans-
portation of nuclear materials between countries which have common and dif-
ferent nuclear liability regimes.

From the tables below we can see that allocation of nuclear liability be-
tween operators from countries which have different nuclear liability regime 
is impossible. In case of potential nuclear incident it is unclear what legal re-
gime will be applied and whether all victims will be satisfied.

From this analysis we can conclude that unification of legal regime of civ-
il liability for nuclear damage is currently the most important task for inter-
national nuclear law. Chernobyl incident leaded to changes in Paris and Vien-
na conventions (increase of minimal limits of liability, extension of the term 
damage to be compensated, etc.). We hope that Fukusima incident will give 
rise to new developments in this sphere.

 11 http://www.iaea.org/Publications/Documents/Conventions/liability.html.



740

Andrey Shlyakhtov



741

Allocation of Nuclear Civil Liability During Transportation...



742

Andrey Shlyakhtov



743

Allocation of Nuclear Civil Liability During Transportation...



744

Andrey Shlyakhtov



745

Allocation of Nuclear Civil Liability During Transportation...



746

Andrey Shlyakhtov



747

US and IndIa - two nUclear StateS 
wIth legISlatIon that trUly holdS 

reSponSIble partIeS lIable of a nUclear 
accIdent - ShoUld have no reaSon  

to dISagree

By Evelyne M. Ameye 1

Nuclear law tends to be an “exception” to ordinary tort law in many ways. 
This is due to its early military roots and initial fears of catastrophe contain-
ment.

Yet this “exception” is not justified anymore. Producing energy in nuclear 
power plants is business-as-usual nowadays and is insured by multinational 
corporations like Swiss Re, Generali, Münich Re, AXA, etc.

In this article, a key exception provided by nuclear law will be explained: 
how suppliers and designers of defective reactors escape any responsibility in 
case of a nuclear accident.

Two nuclear states have adopted laws that deviate from this exception: the 
US and India. Indeed, both in the US and India, suppliers and designers of de-
fective reactors can be held liable in case of a nuclear accident.

In this author’s opinion, the nuclear liability package provided for in the 
laws of the US and India is a gateway to justice in case of a nuclear accident 
and should be an example for the rest of the world. Surprisingly, though, both 
countries are in disagreement on nuclear law issues.

Explanations in this article will be given in simple terms, in an attempt to 
demystify legal issues surrounding nuclear energy. Nuclear energy should not 
be an exception, and Indian and US laws have understood that.

 1 Of Counsel at Gómez-Acebo & Pombo Abogados.
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1. nuclear law historically construed as an “exception”
Nuclear law tends to be an “exception” to ordinary tort law in many ways. 

This is because, when it was first regulated upon, nuclear energy had just 
emancipated from its sole military purpose —it had thus far only been used 
for the manufacture of nuclear weapons— and not much was known about this 
new source of energy, in particular about its waste. Since, nuclear business 
lobbies have nurtured this aura of “exception” whenever it has suited their 
purposes. An easy task as all that relates to nuclear law is usually surround-
ed by a mysterious aura of danger, prohibition and hazard, a best-seller pub-
lic opinion topic fueling media campaigns.

This constant fostering of the “nuclear exception” explains why nuclear 
law has remained an “exception” notwithstanding the fact that nuclear ener-
gy has been operating for more than half a decade now and is far from being a 
mystery source of energy anymore.

True, it poses catastrophic risks, but Three Mile Island, Chernobyl and 
Fukushima Daiichi have provided sufficient experience in order for operators 
and insurers to be prepared to deal with these catastrophic risks. Further-
more, a large quantity of minor nuclear accidents on the International Nu-
clear Event Scale have contributed over the years to broaden the knowledge 
of nuclear risks, e.g. the minor accidents at Ascó (Spain), Atucha (Argenti-
na), Blayais (France), Buenos Aires (Argentina), Chalk River (Canada), Fors-
mark (Sweden), Goiâna (Brazil), Gundremmingen (Germany), Gravelines 
(France), Jaslovské Bohunice (Czech Republic), Krško, (Slovenia), Lucens 
(Switzerland), Mayak (Russia), Paks (Hungary), Penly (France), Saint-Lau-
rent (France), Sellafield (UK), Shika (Japan), SL-1 Experimental Power Sta-
tion (US), Tokaimura (Japan), TNPC (France), Vandellos (Spain) and Wind-
scale (UK).

2. the most glaring “exception”: nuclear law generally 
allows suppliers and designers of defective reactors to 
avoid any responsibility in case of a nuclear accident

The most glaring exception of nuclear law is that it generally allows sup-
pliers and designers of defective reactors to escape any responsibility in case 
of a nuclear accident.

This implies that, even if a meltdown is due to a defective reactor design, 
the designer will never bear any liability for an ensuing nuclear accident. Or 
if a supplier provides defective emergency equipment, he will not be held li-
able if these technological flaws lead to a nuclear accident. In both cases, the 
nuclear power plant operator will be exclusively liable for a nuclear accident.

In nuclear law terms, this rule has a name: it is elegantly called “legal 
channelling” towards the nuclear power plant operator.
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The “operator” of a nuclear power plant is the company designated or rec-
ognized as such by the competent public authorities. Where there is a system 
of licensing or authorization, the operator is the licensee or duly authorized 
company. In all other cases, it is the company required by the competent pub-
lic authority to hold the necessary financial protection to meet third party li-
ability risks.

The operator is the only party which victims may legally hold responsible 
for a nuclear accident, i.e. no civil lawsuits may be initiated against any other 
party (suppliers, designers, constructors, transporters, etc.) and on any oth-
er civil basis than the channelling legal basis. Ordinary tort law is, in other 
words, set aside and the operator has no right of recourse against the supplier, 
designer or constructor but fully bears the financial liability burden of the nu-
clear accident vis-à-vis all third parties world-wide, unless he made them sign 
an express clause to the contrary.

Legal channelling is rigid: it applies when the operator did not even re-
motely contribute to the nuclear accident.

Legal channelling has been incorporated in nearly all nuclear laws world-
wide. This is because most countries have adhered to an international con-
vention —the Paris Convention of the OECD’s Nuclear Energy Agency 2, the 
IAEA’s Vienna Convention 3 or the free-standing Convention on Supplemen-
tary Compensation for Nuclear Damage (“CSC”) 4— and because all these in-
ternational conventions provide for legal channelling. Even in countries that 
did not adhere to any international convention, e.g. Japan, the legislator in-
troduced legal channelling in its nuclear law.

3. the origins of this most glaring “exception”
The rule that only the operator is liable in case of a nuclear accident dates 

back to the beginning of the 50ies, when the first nuclear power plants were 
exclusively operated by the US State. Logically, the US suppliers and design-
ers asked for contractual “hold harmless clauses” in their contracts to chan-
nel liability to the State 5 because, at the time, no insurance was available for 
nuclear activities.

In the US itself, legal channelling was never introduced: in 1954, when the 
US allowed private companies to be nuclear power plant operators, studies 

 2 The Paris Convention on Third Party Liability in the Field of Nuclear Energy of 29th July 
1960, www.nea.fr/html/law/nlparis_conv.html.

 3 The Vienna Convention on Civil Liability for Nuclear Damage of 21 May 1963, www.iaea.
org/Publications/Documents/Infcircs/1996/inf500.shtml.

 4 The Convention on Supplementary Compensation for Nuclear Damage of 12 September 
1997, http://www.iaea.org/Publications/Documents/Infcircs/1998/infcirc567.pdf.

 5 These clauses did not prevent victims from initiating lawsuits against US companies in 
the nuclear business. However, they contractually guaranteed that the State would fully bear the 
¿QDQFLDO�EXUGHQ�RI�DQ\�DULVLQJ�OLDELOLW\�LQ
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were launched 6 that finally led to the 1957 Price-Anderson Act, which formally 
introduced the principle of economic channelling in US law: suppliers and de-
signers can be held liable in case of a nuclear accident. Indeed, by contrast to 
the principle of legal channelling, US law held —and still holds— suppliers and 
designers liable (the details of the difference between economic channelling as 
opposed to legal channelling will be set out in detail in Section 4 below).

Yet when the US suppliers and designers also started exporting nuclear 
raw material, technology and know-how to Europe’s emergent nuclear busi-
nesses at the end of the 50’ies, they did not want to bear any liability for nucle-
ar accidents in Europe, where their material was being incorporated and used 
in nuclear power plants. A US Report 7 therefore heavily lobbied for the intro-
duction of legal channelling in all nuclear legislations world-wide: US suppli-
ers and designers would, therefore, never be held liable in case of a nuclear ac-
cident outside the US. Through lobbying, the rule that suppliers and designers 
could not be held liable became the basis for the international conventions: 
the Paris Convention of the OECD’s Nuclear Energy Agency, the IAEA’s Vien-
na Convention and even the free-standing CSC 8.

In other words, US nuclear suppliers and designers heavily lobbied in or-
der to export their material and technology to Europe without taking any risks 
on the liability front. Even though it pioneered and actively promoted interna-
tional cooperation, the US carefully crafted a system in which they avoided be-
coming a party to any of the Conventions except for the CSC (which has not yet 
come into force). However, the CSC requires all its Contracting States to in-
corporate legal channelling in their nuclear laws, i.e. avoiding liability for sup-
pliers and designers in case of a nuclear accident. In effect, the CSC’s Annex 
obliges its contracting parties who are not members of the Paris Convention or 
Vienna Convention to ensure that their national legislation is consistent with 
the Annex, which imposes legal channelling as one of its requirements. The 
US was one of the first Contracting States to sign the CSC and to subsequently 

 6� 9DQGHQ� %RUUH�� 7RP�� ³(I¿FLsQWH� SUHYHQWLH� HQ� FRPSHQVDWLH� YDQ� FDWDVWURIHULVLFR¶V�� +HW�
voorbeeld van schade door kernongevallen”, in Energierecht 4, 2001, Antwerpen-Groningen, 
p. 230.

 7 The “Harvard Report” —a Report drafted in 1959 under the auspices of the Harvard Law 
School and Atomic Industrial Forum, Inc.— held that “what may have been well designed may 
have become dangerous because badly run” 6 and stressed that post-delivery, suppliers naturally 
“loose control” over their products and services.

 8� 9DQGHQ� %RUUH�� 7RP�� ³(I¿FLsQWH� SUHYHQWLH� HQ� FRPSHQVDWLH� YDQ� FDWDVWURIHULVLFR¶V�� +HW�
voorbeeld van schade door kernongevallen”, in Energierecht 4, Antwerpen-Groningen, 2001, p. 
225. See also Vanden Borre, Tom, “Channelling of Liability: A Few Juridical and Economic Views 
on an Inadequate Legal Construction”, in Horbach, N.L.J.T. (ed.), Contemporary Developments 
in Nuclear Energy Law: Harmonising Legislation in CEEC/NIS, Kluwer Law International 
1999, p. 21; Ameye, Evelyne, “Channelling of Nuclear Third Party Liability towards the Operator: 
Is it sustainable in a Developing Nuclear World or is there a Need for Liability of Nuclear Archi-
tects and Engineers”, in European Energy and Environmental Law Review, February 2010, Vol. 
19, issue 1, p. 33 and in the Proceedings of the Biannual Conference of the International Nuclear 
Law Association of October 2009, Toronto.



751

US and India - two Nuclear States with Legislation...

ratify it in May 2008. Yet, it —unsurprisingly— insisted on keeping econom-
ic channelling applicable to the US. In order to do so, a “grandfather clause” 9 
was invoked to make way for an exception for the US. This explains why Arti-
cle 2 of the CSC’s Annex contains a tailor made grandfather clause exempting 
the US from its obligations as regards legal channelling and allowing it to hold 
onto its economic channelling.

A similar phenomenon happened in the 90ies. When Western European 
companies started supplying nuclear material to Eastern Europe after the fall 
of the Berlin wall, the European nuclear manufacturers, which had just wit-
nessed the blatant legal gap of the Chernobyl accident in 1986, required the 
ex Soviet countries to introduce legal channelling in their domestic laws 10. To 
achieve this, the European and American suppliers of nuclear equipment and 
technology heavily pressurized the Eastern European countries as of the nine-
ties to adhere to the 1963 Vienna Convention providing for legal channelling 11. 
Their efforts were not limited to guaranteeing the adhesion to the Vienna Con-
vention itself, but also to monitor its due implementation into national law 12. 
They did not encounter much political resistence (e.g. by 1994 Estonia, the 
Czech Republic, Lithuania, Romania and Bulgaria had adhered to the Vienna 
Convention) but faced long and burdensome domestic procedures to imple-
ment it into national law (e.g. the Czech Republic ratified the Vienna Conven-
tion in 1994 but only implemented it into Czech law in 1997).

However, there is a difference between the US situation in the 50ies and 
the EU situation in the 90ies. The US was and continues to be a strong defend-
er of legal channelling, but only outside the US, when it benefits its exporting 
business. In-house in the US it prefers to have fair liability rules whereby sup-
pliers and designers can be held liable for nuclear accidents. Western-Europe 
was and is a strong defender of legal channelling towards Eastern-Europe’s 

 9 A grandfather clause in a legal instrument exempts those already involved in a regulated 
activity or business from the new regulations established by this legal instrument.

 10� 9DQGHQ� %RUUH�� 7RP�� ³(I¿FLsQWH� SUHYHQWLH� HQ� FRPSHQVDWLH� YDQ� FDWDVWURIHULVLFR¶V�� +HW�
voorbeeld van schade door kernongevallen”, in Energierecht 4, Antwerpen-Groningen, 2001, p. 
225. See also Vanden Borre, Tom, “Channelling of Liability: A Few Juridical and Economic Views 
on an Inadequate Legal Construction”, in Horbach, N.L.J.T. (ed.), Contemporary Developments 
in Nuclear Energy Law: Harmonising Legislation in CEEC/NIS, Kluwer Law International 
1999, p. 21; Ameye, Evelyne, “Channelling of Nuclear Third Party Liability towards the Operator: 
Is it sustainable in a Developing Nuclear World or is there a Need for Liability of Nuclear Archi-
tects and Engineers”, in European Energy and Environmental Law Review, February 2010, Vol. 
19, issue 1, p. 33 and in the Proceedings of the Biannual Conference of the International Nuclear 
Law Association of October 2009, Toronto.

 11 Blanchard, P., “The Risk of Civil Nuclear Liability of Foreign Contractors in Central and 
Eastern Europe and the NIS”, in Horbach, N.L.J.T. (ed.), Contemporary Developments in Nu-
clear Energy Law: Harmonising Legislation in CEEC/NIS, Kluwer Law International 1999, p. 
534.

 12 Horbach, N.L.J.T.,“Nuclear Energy Law and Regulation in Central and Eastern Europe”, 
in Horbach, N.L.J.T. (ed.), Contemporary Developments in Nuclear Energy Law: Harmonising 
Legislation in CEEC/NIS, Kluwer Law International 1999, p. 139. See also, “Overview of Nuclear 
Legislation in Central and Eastern Europe and the NIS”, OECD/NEA, Paris, 1998.
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nuclear business, but also applies the same rules in-house, in Western-Eu-
rope (imposed by the US), where suppliers and designers cannot be held lia-
ble for nuclear accidents.

4. Initial debates and opposition to this “exception”
In Europe, some countries have marked their opposition against legal 

channelling since the very inception of the international nuclear liability con-
ventions. Indeed, the introduction of legal channelling in the Paris and Vienna 
Convention in the 60ies generated lengthy debates on its suitability.

During the initial debates of the Paris Convention, Germany, Austria and 
Switzerland actively argued against the principle of legal channelling and sup-
ported economic channelling instead 13. However, the final version of the Paris 
Convention upheld legal channelling, principally because the European insur-
ance sector was not willing to offer “umbrella insurances” 14. That is why some 
Member States —Austria, Germany and Greece— decided to articulate a res-
ervation to the Convention (“reservation of the right to provide, by national 
law, that persons other than the operator may continue to be liable for da-
mage caused by a nuclear incident on condition that these persons are fully 
covered in respect of their liability, including defence against unjustified ac-
tions, by insurance or other financial security obtained by the operator or 
out of State funds”). When the provisions of the Convention had to be trans-
posed into domestic law, many German authors also expressed their scepti-
cism on legal channelling, a.o. Pelzer and Fischerhof 15. These authors main-
ly opposed the fact that nuclear liability rules deviate from ordinary liability 
rules. Norbert Pelzer held that legal channelling unfairly concentrated liabili-
ty on one party, whilst unjustly exempting other parties from their liability 16.

It is noteworthy that an initial draft version of the text of the Vienna Con-
vention of 1963 provided for economic channelling 17. Ultimately, however, the 
final text of the Vienna Convention endorsed legal channelling. This explains 
why 14 contracting parties tabled a joint amendment, according to which the 
operator would not only have a right of recourse if the nuclear accident was 

 13 Carnier, M.-C., Responsabilité et Assurance du Risque Atomique dans les Droits Euro-
péens, Centre Français de Droit Comparé, Tome I, p. 117.

 14� 9DQGHQ� %RUUH�� 7RP�� ³(I¿FLsQWH� SUHYHQWLH� HQ� FRPSHQVDWLH� YDQ� FDWDVWURIHULVLFR¶V�� +HW�
voorbeeld van schade door kernongevallen”, in Energierecht 4, Antwerpen-Groningen, 2001, p. 
259. See also Murphy, A. W., “Third Party Liability of Suppliers in International Nuclear Trans-
actions”, in Weinstein, J. L. (ed.), Progress in Nuclear Energy, Law and Administration, Vol. 3, 
Nuclear Liability, Pergamon Press, 1962, p. 180.

 15 Fisherhof, H., “Essai d’une théorie juridique de la canalisation de la responsabilité d’une 
installation nucléaire”, 118.

 16 “Dire rechtliche Kanalisierung der Haftung auf den Inhaber einer Atomanlage eine juris-
tischer und wirtschaftlicher Fehlgriff?”, in Versicherungsrecht, 1966, p. 1010.

 17 1962 “Draft Vienna Convention on Minimum International Standards regarding Civil Li-
DELOLW\�IRU�1XFOHDU�'DPDJH´��2I¿FLDO�5HFRUGV�9LHQQD�&RQYHQWLRQ��S�����
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caused intentionally, but also if it was due to a fault by another player 18. This 
amendment was, however, rejected 19.

The issue of whether to apply legal channelling or not was also heavily de-
bated during the negotiations of the CSC. As mentioned above, the CSC end-
ed-up requiring contracting states to provide for legal channelling, but made 
an express exception for the US.

5. US law deviates from this “exception”, holding suppliers 
and designers liable in case of a nuclear accident

As said above, even though the principle of legal challenging was intro-
duced in the international conventions under the impulse of the US industry, 
the US does not itself apply legal channelling in case of a nuclear accident. The 
US applies what is elegantly called “economic channelling” towards the nu-
clear power plant operator: this is a rule that, as opposed to legal channelling, 
does not rule out the suppliers’ and designers’ liability in case of a nuclear ac-
cident. This rule is embedded in the Price-Anderson Act of 1957, which was re-
newed for 20 years in 2005, i.e. until 2025.

According to this rule, the operator bears the financial liability burden of a 
nuclear accident, which is channelled towards him, but has a right of recourse 
against suppliers, designers, constructors, etc. This implies that victims can 
initiate civil lawsuits both against the operator and against any of the oth-
er parties involved (suppliers, designers, etc.) in line with ordinary tort law. 
However, the operator, whose insurance needs to not only cover his third par-
ty liability for a nuclear accident but also the liability of suppliers, designers, 
etc. for a nuclear accident —this is called an “omnibus coverage” or “umbrel-
la insurance”— ultimately needs to indemnify the suppliers, designers, etc. 
The result is similar to legal channelling in that the operator bears the finan-
cial liability burden of the nuclear accident vis-à-vis third parties. However, 
contrarily to legal channelling, ordinary tort law is not set aside and suppli-
ers, designers, constructors, etc. are not exempt from liability in case of a nu-
clear accident.

This explains why the victims of the nuclear accident in Three Mile Is-
land, in the US, in 1979 did not only sue the operator —Metropolitan Edison 
General Public Utilities— but also the designer (Babcock & Wilcox) and the 
constructor (United Engineers and Construction-Catalytic). Metropolitan Ed-
ison GPU, in turn, used its right of recourse and sued the designer Babcock & 
Wilcox, a lawsuit which never came to an end because parties settled out of 
court 20.

 18 Amendment CN-12/CW/92 by Argentina, Brazil, Colombia, Greece, the Philippines, In-
donesia, Iran, Lebanon, Mexico, Morocco, Austria, Portugal, Spain and Vietnam.

 19� 2I¿FLDO�5HFRUGV�9LHQQD�&RQYHQWLRQ��S������
 20 Bonnie Anne, Osif - Baratta, Anthony J. - Conkling, Thomas W., “TMI 25 Years Later: The 

Three Mile Island Nuclear Power Plant Accident and Its Impact”, in Pennsylvania State Univer-
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6. Indian law deviates from this “exception”, holding 
suppliers and designers liable in case of a nuclear 
accident

The 2010 Indian Civil Liability for Nuclear Damage Act, which entered in-
to force in November 2011, allows a right of recourse by the operator against 
suppliers and designers. Its Section 17 holds that the operator of a nuclear 
power plant shall have a right of recourse where the nuclear incident has re-
sulted as a consequence of an act of the supplier or designer, including sup-
plies of equipment or material with patent or latent defects or sub-standard 
services.

In cases where the right of recourse is expressly provided for in a contract 
in writing, the 2011 Indian Civil Liability for Nuclear Damage Rules that im-
plement the Act limit this right of recourse against suppliers and designers to 
the duration of the initial license (5 years) or to the product liability period, 
whichever the longer, on the one hand, and to the operator’s own (capped) lia-
bility or to the contract price, whichever is lesser, on the other hand (Rule 24). 
Yet these limitations will only apply when the operator’s right to sue suppli-
ers and designers has previously been negotiated and included in a contract 21.

Apart from this, the 2010 Indian Civil Liability for Nuclear Damage Act 
does not protect suppliers or designers from additional civil or criminal liabil-
ity for their acts (Section 46).

In September 2013, India’s Government posed a question to Attorney Gen-
eral Vahanvati, asking him whether the operator’s right of recourse against 
suppliers and designers provided by the 2010 Indian Civil Liability for Nucle-
ar Damage Act amounted to an obligation or a choice. In other words, he was 
asked whether a nuclear power plant in India is free to choose to exercise its 
right of recourse or not to. The Attorney General confirmed that suing suppli-
ers and designers was the operator’s own choice and that he is under no obli-
gation to do so by law 22. However, from the Attorney General’s opinion, it is 
not clear whether the operator is only free not to sue the supplier when he pre-
viously negotiated his right to sue in his contract with the supplier, or wheth-
er he is also free not to sue the supplier when the supplier provides defective 

sity Press, 2004; Meshkati, Najmedin, “Human Factors in Large-Scale Technological Systems’ 
Accidents: Three Mile Island, Bhopal, Chernobyl”, in Industrial Crisis Quarterly, 1991, Vol. 5, 
131; Ahearne, John F., “Three Mile Island and Bhopal: Lessons Learned and Not Learned”, in 
Hazards: Technology and Fairness, National Academy of Engineering, 1986, ps. 198-199.

 21� 'U��*RSDODNULVKQDQ��$��� ³:K\� WKH�1XFOHDU�/LDELOLW\�5XOHV�QHHG� WR�EH�PRGL¿HG´����'H-
cember 2011; www.dnaindia.com/analysis/comment-why-the-nuclear-liability-rules-need-to-
EH�PRGL¿HG���������

 22 Venkatesan, J., “Opinion on liability waiver based on legality, says AG”, www.thehindu.
com/news/national/opinion-on-liability-waiver-based-on-legality-says-ag/article5154648.ece; 
“Don’t waver now on nuclear liability”, Mohit Abraham and M.P. Ram Mohan, www.thehindu.
com/opinion/lead/dont-waver-now-on-nuclear-liability/article5147177.ece.
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material in cases where he did not previously manage to contractually negoti-
ate a right to sue the supplier.

In October 2013, upon complaints from foreign suppliers and the Indian 
Atomic Industrial Forum, asking the Indian government to “weed out unnec-
essary liability” when they supply nuclear material to India, the Indian De-
partment of Atomic Energy formed two committees to examine the controver-
sial right of recourse issue in-depth 23. At the time this article is being written, 
the analysis by these committees is ongoing.

In sum, Indian law clearly sets out a right for the operator to sue suppli-
ers and designers in case of a nuclear accident. Yet ambiguities have been in-
voked in an attempt to dilute this unquestionable rule due to political contro-
versy and intense lobbying by the nuclear manufacturing sector.

7. US and Indian law are better-suited legislations in the 
wake of three Mile Island, chernobyl and fukushima

As set out above in Sections 4 and 5, even though US law and Indian law 
differ, both in the US and India, suppliers and designers of defective reac-
tors can be held liable in case of a nuclear accident. In the US, this is achieved 
through economic channelling —with umbrella insurances covering the lia-
bility of operators, suppliers and designers— whereas Indian law provides for 
a right of recourse by the operator against the operator against suppliers and 
designers where a nuclear accident is due to supply or design deficiencies.

These laws are undoubtedly superior to protect victims in case of a nuclear 
accident. Whilst allowing a one-stop-shop for victims, who can limit their le-
gal actions to suing the operator, they allow the operator to turn to more pock-
ets and sue nuclear equipment suppliers and designers, typically huge multi-
national corporations with a solid financial structure.

This is all the more important if one considers that the three major nu-
clear accidents to date —Three Mile Island, Chernobyl ad Fukushima— were 
caused by a combination of design defects and operator errors. In situations 
where the nuclear plant’s personnel did not sufficiently understand the plant’s 
design features, human error is, in fact, design-related.

After the Three Miles Island accident, a US Presidential Commission spe-
cifically created to examine its causes, concluded that the failure of the suppli-
er, Babcock and Wilcox, to provide the operator with timely information about 
the emergency cooling system contributed to the accident 24. The operating 
staff at Three Mile Island would probably not have made the water boil in the 
core if it had correctly understood the design features of the reactor.

 23 “DAE to look into suppliers concerns on Nuclear Liab ility Act”, articles.economictimes.
indiatimes.com/2013-10-27/news/43432748_1_nuclear-liability-act-liability-law-npcil.

 24 Kemeny, John G. (Chairman, 1979), “The Need For Change: The Legacy Of TMI, Report 
of the President’s Commission on the Accident at Three Mile Island (1979)”, archive.org/stream/
needforchangeleg00unitrich/needforchangeleg00unitrich_djvu.txt.
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In Chernobyl, a key role was played by the “positive void coefficient” of 
the reactor core and the lack of an adequate containment structure 25. Also, the 
operating staff at Chernobyl would probably not have disconnected the emer-
gency core cooling system if it had correctly understood the design character-
istics of the plant.

At Fukushima, weaknesses in General Electric’s Mark-1 design contrib-
uted to the accident. Indeed, the Fukushima disaster combined a natural ca-
tastrophe with man-made errors 26. After the March 11th earthquake and the 
following tsunami, the plant stopped generating electricity, stopping the nor-
mal source of power. The tsunami led to a flood in the basement of the turbine 
buildings and disabled the emergency diesel generators located there. The 
failure of the cooling system subsequently led to the full meltdown in certain 
reactors. A series of accidents was reported in the following weeks, includ-
ing hydrogen explosions and leaking of cooling water. The supplier —General 
Electric— has been criticized for designing a plant that is vulnerable to earth-
quake and flooding risks 27. According to General Electric’s design, the reac-
tor’s energy diesel generators and DC batteries were located in the basements 
of the reactor turbine buildings, which were flooded because of the tsuna-
mi 28. If the switching stations that connect the generators and reactor cooling 
systems had been moved inside the reactor 29 buildings instead of the poorly 
protected turbine building, the failure of the cooling system would probably 
not have happened. According to the IAEA Report on Reactor and Spent Fu-
el Safety in the Light of the Accident at the Fukushima Daiichi Nuclear Pow-
er Plant, the tsunami factor was not sufficiently taken into account 30. The Nu-
clear and Industrial Safety Agency of Japan confirmed in its Report of March 
2012 that most communications facilities became unavailable due to loss of 

 25 INSAG-7 “The Chernobyl Accident - Updating of INSAG-1”, INSAG 7, IAEA, Vienna 1992; 
IAEA Summary Report on the Post-Accident Review Meeting on the Chernobyl Accident of 1986, 
p. 76; Meshkati, Najmedin, “Human Factors in Large- Scale Technological Systems’ Accidents: 
Three Mile Island, Bhopal, Chernobyl”, Industrial Crisis Quarterly, 1991, Vol. 5, 131.

 26 W. M. & Mary, “Tsunami of March 2011 and the Fukushima Accident”, in Envtl. L.& Pol. 
Rev., Vol. 37:129 2012. It was reported that mid-level engineers working on the construction of 
WKH�SODQW�ZHUH�FRQFHUQHG�ZLWK�WKH�YXOQHUDELOLW\�RI�WKH�EDFN�XS�SRZHU�V\VWHPV�WR�ÀRRGLQJ�DQG�WKDW�
*HQHUDO�(OHFWULF�ZDV�ZDUQHG�RI�WKH�PDMRU�GHVLJQ�ÀDZV�LQ������E\�WKUHH�RI�LWV�QXFOHDU�WHFKQLFLDQV�
who resigned from their positions out of concerns for the safety of the reactor they were design-
ing.

 27� <RVKLGD��5HLML��³*(�3ODQ�)ROORZHG�ZLWK�,QÀH[LELOLW\´��LQ�WKH�Japan Times, 14 July 2011, 
www.japantimes.co.jp/text/nn20110714a2.html.

 28 “Timeline for the Fukushima Daiichi Nuclear Power Plant Accident”, Nuclear Energy 
Agency, www.oecd- nea.org/ress/2011/NEWS-04.html.

 29 Shirouzu, Norihiko - Dawson, Chester, “Design Flaw Fuelled Nuclear Disaster”, Wall St. 
J., 30 June 2011, http://online.wsj.com/news/articles/SB100014240527023048879045763955
80035481822.

 30 “Timeline for the Fukushima Daiichi Nuclear Power Plant Accident”, Nuclear Energy 
Agency, www.oecd-nea.org/press/2011/NEWS-04.html.
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electric power, etc., significantly obstructing contact with the central control 
room and fields affected and that, under a situation that fundamentally re-
quired a swift response, it consequently took an enormous amount of time 
to restore 31. The Nuclear Energy Institute expressed similar concerns in its 
Special Report on the Nuclear Accident at Fukushima Daiichi 32. The question 
could be asked whether the wrongful placement is the result of negligent ac-
tion by the operator TEPCO or rather the result of bad design or engineering 
by General Electric. In the words of the International Atomic Energy Agency: 
“If the wrongful placement was due to negligence on the side of General Elec-
tric, a painful aspect of the nuclear liability regime in Japan, but also world-
wide, becomes clear: channeling of liability. According to the Japanese Act 
on Compensation, only the operator of the nuclear power plant can be held 
liable, thus excluding liability of other potential partners that contributed to 
the risk, in this particular case, perhaps General Electric” 33.

After Fukushima, the US NRC tightened up its guidelines, adding safe-
guards and measurement devices for spent fuel pools, ordering hardened, 
more reliable vents from containment buildings and requiring greater emer-
gency communications, all areas that failed at Fukushima, whilst utilities 
added new back-up generators at or near reactor sites to make sure power to 
plants cannot fail as it did in Fukushima. Similarly, the EU launched volun-
tary “stress tests” for all of its 143 nuclear power plants based on a set of com-
mon criteria in an effort to enhance safety and security.

In the light of these precedents, it is unacceptable that suppliers and de-
signers of defective reactors and other nuclear equipment escaped any liabili-
ty in case of a nuclear accident.

The US and India, whose laws deviate from mainstream supplier and de-
signer indemnity, created to serve the nuclear manufacturing industry’s inter-
ests, are a gateway to justice in case of a nuclear accident and an example for 
the rest of the world. In addition, an exposure of suppliers and designers to li-
ability can only increase their incentive to deliver safe material, enhance pre-
vention and efficiently internalise risk costs.

The issue of the absence of designer/constructor liability and the reli-
ance upon the principle of legal channelling is even more important now-
adays, because the operation of the new nuclear power plant technologies 
—GEN III— and GEN IV —installations— is more design-centred and fully 
relies upon a correct understanding by the operating personnel of their com-
plex design features.

 31 www.nsr.go.jp/archive/nisa/english/press/2012/06/en20120615-1-1.pdf.
 32� ZZZ�QHL�RUJ�FRUSRUDWHVLWH�PHGLD�¿OHIROGHU���B���B6SHFLDOB5HSRUWBRQB)XNXVKLPDB

Daiichi_MASTER_11_08_1.
 33 http://www.iaea.org/newscenter/focus/actionplan/reports/spentfuelsafety2012.pdf.
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8. austria: a similar exception by a non-nuclear state
A special reference should be made to Austria. Even though le-

gal channelling had been the rule in Austria since 1964, legal channelling 
was abolished with the Austrian nuclear third party liability law of 1999 
(“Atomhaftplichtgesetz” 34), because legal channelling was considered to act 
against the interests of victims of nuclear accidents and to remove any in-
centives from suppliers to guarantee maximum safety. The 1999 Atomhaft-
plichtgesetz allows victims, instead, to indistinctly sue the operator, carriers, 
suppliers, designers, constructors or any other party involved in a nuclear ac-
cident without restricting civil liability grounds.

In this sense, the 1999 Atomhaftplichtgesetz stipulates that ordinary tort 
law is maintained and expressly states that victims can sue suppliers 35. The 
law also provides for jurisdictional forum rules that ensure that an Austrian 
court has jurisdiction and Austrian law applies if damage occurs in Austria, re-
gardless of where it is caused. It also introduces a regime of unlimited liability 
with very limited exceptions (e.g. situations of armed conflict, hostilities, civil 
war or insurrection do not discharge the operator or carrier, who should have 
taken adequate precautions to anticipate such events).

This Austrian law needs to be placed in the context of Austria’s anti-nucle-
ar state policy. In Austria, the operation of commercial nuclear power plants 
has been prohibited by law following a referendum 36. This implies that Aus-
tria’s interest primarily relates to environmental, health and safety concerns 
arising from nuclear power plants in neighbouring countries (Czech Republic, 
Germany, Hungary, Slovak Republic, Slovenia and Switzerland) and essen-
tially comprises potential victims of a nuclear accident 37.

The 1999 Atomhaftplichtgesetz has been held to target, in particular, 
the nuclear power plants in the neighbouring Czech and Slovak Republic. It 
puts the Czech and Slovak operators of nuclear power plants, as well as the 
suppliers and transporters working for these plants, at risk of third party 

 34 Bundesgesetz über die zivilrechtliche Haftung für Schäden durch Radioaktivität (Atom-
haftplichtgesetz) 1999, BGBI I Nr. 170/1998 (as amended by BGBI. I Nr. 98/2001 and BGBI I Nr. 
33/2003).

 35 Article 16. The action will be dismissed if the defendant supplier can prove that an action 
against the operator will lead to a decision within a reasonable period of time, that this decision 
FDQ�EH�HQIRUFHG��DQG�WKDW�WKHUH�DUH�VXI¿FLHQW�IXQGV�DYDLODEOH�WR�HQVXUH�FRPSHQVDWLRQ�RQ�EHKDOI�
of the operator. If this assumption proves false, the case against the supplier can be reopened. 
This provision is intended to ensure that responsibility for nuclear damages stays primarily 
with the operator, who is in the best position to prevent damage and to provide insurance if 
damage occurs.

 36 Austria only has a few research and pilot plants.
 37 “Regulatory and Institutional Framework for Nuclear Activities, Austria”, Nuclear Legis-

lation in OECD Countries, NEA (OECD), 2003.
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liability in Austria in the event of a nuclear accident, forcing them to take out 
adequate insurance 38.

9. the oxymoronic US-India discord on nuclear law
India’s exceptional right of recourse against suppliers and designers has 

vehemently been resisted by major supplier countries on the grounds that this 
exception is not consistent with the international conventions listed in Section 
2 of this paper: the Paris Convention, the Vienna Convention and the CSC. 
These countries include, oddly enough, the United States.

The Indian exception has prevented foreign suppliers from signing any 
commercial nuclear contract with India’s publicly-owned power plant oper-
ator. The US has been a particularly vocal country in its opposition to the In-
dian exception because in 2008, India promised US companies contracts for 
setting-up nuclear power plants in return for the US administration helping 
to end India’s nuclear isolation. Indeed, India committed to buying reactors 
from US suppliers in return for Washington’s help in persuading the Nucle-
ar Suppliers’ Group to create a special exemption to allow its members to en-
gage in nuclear trade with India, although it is not a signatory to the nuclear 
non-proliferation treaty 39.

Westinghouse and General Electric have lobbied hard with Washington 
and Delhi since 2010 to have the Indian exception removed 40.

Even though India is not a member to Paris Convention or the Vienna 
Convention, it signed the 1997 IAEA’s CSC on 27 October 2010, under pres-
sure to do so by the US. The CSC, which establishes a regime of additional 
compensation by the State or a pool of States if the financial securities sought 
by the nuclear operator under national law do not suffice to indemnify in case 
of a nuclear incident, has been fiercely promoted abroad by the US, which was 
one of the first Contracting States to sign the CSC. The CSC channels all liabil-
ity away from suppliers and designers toward the operator, but makes an ex-
ception for the US through its “grandfather clause” (see Section 3).

In other words, even though India signed the CSC in 2010, its 2010 Indi-
an Civil Liability for Nuclear Damage Act does not comply with its provisions. 
However, this does not presently pose a major problem given that India has 
not yet ratified the CSC and given that the CSC has not yet entered into force 
(to enter into force, it needs at least 5 contracting parties and 400,000 units 
of nuclear power).

 38 “In Search of a Civil Nuclear Liability Regime for North Korea”, Patricia Goedde, in Asian 
Perspective, Vol. 27 No. 1, 2003, p. 238.

 39 “Finally, it’s done: India back on the nuclear train”, Chidanand Rajghatta, in The Times of 
India, 2 October 2008.

 40 “Manmohan may carry nuclear liability dilution as gift for U.S. companies”, Sandeep 
Dikshit and J. Venkatesan, www.thehindu.com/news/national/manmohan-may-carry-nuclear-
liability-dilution-as-gift-for-us- companies/article5142882.ece.
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In September 2013, under sustained pressure from the Obama adminis-
tration, India’s Government tries to take shelter behind the Attorney-Gener-
al’s opinion, which somehow neutralizes the exception that allows Indian op-
erators to hold suppliers and designers liable in case of a nuclear incident 
caused by faulty or defective equipment 41 (see Section 5) in order to pres-
surise India’s Nuclear Power Corporation to sign a “working agreement” with 
the American suppliers. In this context, an India-US meeting was held at the 
White House. At this meeting, the US and India signed two landmark agree-
ments: a commercial deal, on the one hand, and an agreement to enhance de-
fence cooperation, on the other hand. The commercial deal paves the way for 
US’ Westinghouse to start licensing its AP-1000 nuclear reactor technology to 
India’s Nuclear Power Corporation for the building of a nuclear power park in 
Gujarat and for General Electric-Hitachi to start licensing its ESBWR technol-
ogy for the construction of nuclear power plants in Andhra Pradesh 42.

In this context, it is odd, to put it softly, that the US Government requires 
India to adopt rules which it does not itself apply, neither at purely domestic 
level (the Price- Anderson Act allows operators to sue suppliers and design-
ers) nor when dealing with the outside world (the US asked for an exception 
to the CSC whilst putting pressure upon India to ratify the CSC without any 
exception). There is no reason why US nuclear power plant operators should 
be allowed to sue suppliers and designers throughout the world in case of de-
fective material, whilst the Indian publicly-owned power plant operator would 
not be allowed to do so. There is no reason why India should yield to manoeu-
vres by US multinationals and exempt them from the full liability of a nucle-
ar incident, in particular if one considers their catastrophic nature and takes 
stock of Fukushima’s mind boggling liability.

10. conclusion
Despite the political clash between India and the US since India enacted 

its Indian Civil Liability for Nuclear Damage Act in 2010, it strikes this author 
that both States are almost the only nuclear power states world-wide that al-
low the operators of nuclear power plants to sue suppliers and designers.

These laws are undoubtedly superior to protect victims in case of a nuclear 
accident. Whilst still allowing a one-stop-shop for victims, who can limit their 
legal actions to suing the operator, they allow the operator to turn to wider 
pockets and sue nuclear equipment suppliers and designers, mostly huge mul-

 41 Manmohan may carry nuclear liability dilution as gift for U.S. companies”, Sandeep 
Dikshit and J. Venkatesan, www.thehindu.com/news/national/manmohan-may-carry-nuclear-
liability-dilution-as-gift-for-us-companies/article5142882.ece.

 42 “Progress for Indian Nuclear Trade”, World Nuclear News, www.world-nuclear-news.
org/NP-Progress_for_Indian_nuclear_trade-3009137.html; “Indo -US Nuclear Deal: From 
Farce to Skullduggery?”, www.dianuke.org/indo-us-nuclear-deal-from-farce-to-skullduggery/.
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tinational corporations with a solid financial structure, possibly also reducing 
his own risk of going bankrupt.

The lack of liability of suppliers and designers in case of a nuclear acci-
dent has consistently been justified by a need to protect victims, who will not 
need to sue various parties, but only the operator. Yet the exceptions built in 
US and Indian law still provide that the victims should only sue the operator, 
sparing him costs and time. The only twist is that they allow the operator to 
sue the suppliers and designers. Yet this does not affect the victims’ one-stop-
shop and may even imply that the operator can seize their damages from wid-
er pockets. And in the experience of this author as a lawyer, with all due re-
spect to the international Conventions, no other laws in other sectors ban the 
possibility to sue liable parties for the sake of “protecting victims” against the 
time and the money that suing the liable parties would cost them.

Yet this author trusts that this oddity will gradually be taken to pieces. 
Making all liable parties responsible in case of a nuclear accident implies that 
suppliers and designers will need to take out insurance when supplying and 
designing nuclear material. This, in turn, will alter premium levels and like-
ly have the effect of cracking down the current monopoly of the nuclear in-
surers and re-insurers worldwide. Concerns would be raised about a decrease 
in insurance capacity, yet in the absence of nuclear insurance and re-insur-
ance monopolies operator pooling and alternative underwriters would cer-
tainly flourish.

This trend is already noticeable at EU level, where the results of a recent 
EU-wide Stakeholder Consultation carried out by the European Commission 
in an attempt to harmonize nuclear third party liability showed, in January 
2014 43, that out of 147 stakeholders, more than 50 were in favour of suppress-
ing legal channelling (no possibility to hold designers/suppliers liable) and 
enable economic channelling instead (possibility to make designers, suppliers 
liable) and that, these stakeholders were, surprisingly, mostly citizens, i.e. po-
tential victims (the approx. 60 that were in favour of maintaining legal chan-
neling were mainly operators and insurers).

The question arises therefore whether legal channeling is genuinely pro-
victim.

In sum, if nuclear energy wants to be integrated in society in the long run, 
it should be de-mystified. Public opinion will only accept nuclear energy as an 
ordinary source of energy if it abides by ordinary rules and holds all responsi-
ble actors liable in case of an accident, not only the operator but also suppli-
ers and designers.

 43 See for further background information: http://ec.europa.eu/energy/nuclear/con-
sul tations/20130718_powerplants_en.htm and http://ec.europa.eu/energy/nuclear/events/ 
20140120_nuclear_third_party_liability_and_insurance_en.htm.
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abstract
Modernization of the two —Paris and Vienna— international nuclear lia-

bility regimes, in terms of linking them together, adapting them up to current 
development trends and by adopting a separate new global-type regime —all 
in the hope of enhancing the protection of victims of a nuclear accident—, has 
not produced those results which have been initially expected. The attempts 
in attracting a sufficient number of adherent countries, in particular in rela-
tion to 2004 Paris Protocol, 2004 Brussels Protocol as well as the 1997 Con-
vention on Supplementary Compensation for Nuclear Damage (CSC), have 
not been successful in order for t+h0+ose instruments to come into force ei-
ther. Mutual risk sharing mechanism on a worldwide level, which is proposed 
by the CSC, has been viewed by many countries with some scepticism, where-
as the regional risk sharing mechanism, such as the supplementary compen-
sation regime under the 1963 Brussels Supplementary Convention, proved to 
be acceptable for most of the eligible European countries. Similarly, the ad-
herence of the 1988 Joint Protocol as well as to the 1997 Vienna Protocol has 
not been widespread enough so that all eligible countries would jointly shift 
to the more advanced level of nuclear liability regulation. Since both France 
and the USA are entrenched to their own positions —one being a proponent 
of Paris Convention as well as 1988 Joint Protocol, and another— of the CSC, 

 1 Dr. Herkus Gabartas is alumni of the International Nuclear Law School (Montpellier, 
France; 2013), the Director of Visaginas NPP Project Legal Department at the Lithuanian utility 
“Lietuvos energija” and lecturer at the Faculty of Law of Mykolas Romeris University, Lithuania 
(e-mail: herkus@mruni.eu).
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it may be rather difficult, at least in a short-term perspective, to achieve some 
tangible progress in establishing some single nuclear liability regime globally. 
In such a context the shift to harmonization of nuclear liability regimes at re-
gional level, and within the European Union in particular, is the probably the 
most efficient way to go forward.

European Union has already streamlined its efforts towards harmoniza-
tion of nuclear liability matters at the European level without waiting for (or 
at least synchronizing with) some compromised solution, if any, to be reached 
by the world-wide community. However, the legal status of both the poten-
tial victims of a nuclear accident as well as nuclear operators in Europe is still 
far from being uniformed and or at least harmonized to a tolerable extent. 
The applicable nuclear liability regulation in the EU currently remains being a 
matter of national and international law resulting in several different nuclear 
liability regimes applicable in parallel. Majority of EU Member States belong 
to a category, which recognizes the need to carve out the regulation of nuclear 
liability from the general tort law rules and instead makes it subject to a spe-
cial international regime under either the 1960 Paris or 1963 Vienna Conven-
tion. However, there are some five EU Member States, which fundamentally 
disagree to apply any special rules to nuclear liability, because national gener-
al tort law rules and the respective EU law provisions with respect to jurisdic-
tion and enforcement issues provide more flexibility and arguably better pro-
tection for the victims from those EU Member States. Furthermore, not all EU 
Member States, which have adhered to either the 1960 Paris or 1963 Vienna 
Convention, do recognize each other as contracting parties for the purposes of 
extension of benefits under the applicable conventional regime to all victims. 
As a result, EU citizens —the victims of nuclear accident—, depending of the 
place of their domicile, are entitled to a different compensation for the same 
damage. Nuclear operators in the EU are also subject to different rules in rela-
tion to third party liability limits and minimal insurance coverage. Such a sit-
uation is obviously not tolerable in the single EU market and in some respects 
is even non-compliant with the principles of non-discrimination and equal 
treatment under the EU law.

The existing patchwork of nuclear liability regimes in Europe and various 
problems arising from their non-compatibility with EU single market calls for 
the need of pro-active efforts by the EU. The results of public consultations 
conducted by European Commission in 2013 on the need for common rules 
at EU level on insurance and compensation for nuclear accidents support the 
view that the creation of a single energy market in the EU, where nuclear li-
ability rules are harmonized at least to a minimum extent in all 28 EU Mem-
ber States, still remains to be a very ambitious task and requires further ef-
forts from the European Commission and probably some new impetus from 
the world-wide community.
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introduction
Ever since the first commercial nuclear power reactors were built, there 

have been concerns about the possible effects of a severe nuclear accident, 
coupled with the question of who would be liable for third party consequenc-
es. It has been widely acknowledged by nuclear industry that the existing or-
dinary rules of general tort law are not appropriate for dealing with specifics 
of exceptional nuclear risks, therefore the creation of some special nuclear li-
ability regime, which was destined both to remove legal impediments to in-
dustrial development and at the same time to ensure adequate protection for 
damages suffered by innocent third parties, was required 2. It has also been as-
certained that the repercussions of a nuclear accident would not stop at po-
litical and geographical borders, therefore nuclear liability regime should be 
international, which would ensure adequate compensation to victims in one 
country who suffer damage as a result of a nuclear incident in another coun-
try. As a result, there has been developed the special international nuclear lia-
bility regime, which is currently embedded essentially in the following two in-
ternational legal instruments: the Convention on Third Party Liability in the 
Field of Nuclear Energy of 29 July 1960 (the “1960 Paris Convention”) 3 and 
the Vienna Convention on Civil Liability for Nuclear Damage of 21 May 1963 
(the “1963 Vienna Convention”) 4, as amended in their later revisions 5. Vienna 
Convention regime is very similar to Paris Convention regime in that they both 
share the same basic nuclear liability principles, which deviate significantly 
from traditional tort law rules. However, majority of aspects determining the 
actual scope and depth of liability nevertheless still remain subject to national 
discretion of each contracting party and therefore may vary significantly even 
among countries belonging to the same regime [1]. While the European Union 
has adopted an EU-wide legislative framework for regulating the safety of nu-
clear installations 6, it is still in search for some uniformed solution targeted at 

 2 Special nuclear liability regime deviates from ordinary tort law at least in relation to the 
following aspects: (1) who may be liable for nuclear damage; (2) the principles under which they 
may be liable; (3) the extent of liability both in amount and duration; (4) the maintenance of 
¿QDQFLDO�VHFXULW\ to guarantee payment of any liability; and (5) the role of the government in 
satisfying any liability claims [3, p. 448].

 3 The 1960 Paris Convention has been developed under the auspices of the Organisation 
for European Economic Cooperation and entered into force on 1 April 1968. It currently has 15 
contracting states, out of which 13 parties are EU Member States.

 4 The 1963 Vienna Convention has been developed under the auspices of the International 
Atomic Energy Agency (IAEA) and entered into force on 12 November 1977. Today it has by far 
the widest participation with 39 contracting states on board, out of which 10 parties are EU Mem-
ber States.

 5 In this paper the expression “revised Paris Convention” includes the 1960 Paris Conven-
tion and any amendment thereto in force for a respective contracting party; similarly, the ex-
pression “revised Vienna Convention” includes the 1963 Vienna Convention and any amendment 
thereto in force for a respective contracting party.

 6 See Council Directive 2009/71/Euratom of 25 June 2009 establishing a Community 
framework for the safety of nuclear installations OJ L 172/18.
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harmonization of different nuclear liability regimes and establishment of lev-
el playing field in all EU Member States. In addition to harmonization chal-
lenges, European Union is also confronting difficult issues arising from co-ex-
istence of the so-called “conventional” nuclear liability regime applicable in 23 
EU Member States 7 with the so-called “non-conventional” nuclear regime ap-
plicable in 5 EU Member States 8, which have not adhered to any of the inter-
national nuclear liability convention and therefore continue to apply their na-
tional general tort law rules also in relation to nuclear liability.

The primary aim of this paper is to analyse the challenges facing the Euro-
pean Union due existing different regimes in the single EU market as well as 
to consider some potential solutions mitigating at least the most critical con-
cerns. The part I of the paper explains the problems emerging from existing 
nuclear liability patchwork in the European Union and its compatibility with 
acquis communautaire, whereas in the part II the potential options for har-
monization of at least the most problematic aspects of nuclear liability regu-
lation are considered. This paper concludes that harmonization of nuclear li-
ability patchwork at a pan-European level is the most feasible direction for 
EU Member States to progress further, even if that may imply the creation of 
a new system, in addition to the patchwork of different regimes already exist-
ing in the globe. However, the road towards creation of a uniformed nucle-
ar liability system in the EU may be rather long and slow, it is therefore pro-
posed to make several interim minimal steps of some less ambitious nature in 
the meantime.

i. challenges for co-existence of different nuclear liability 
regimes in the eu

Today there is no yet any single legal framework on nuclear liability estab-
lished neither at global, not at regional (including EU) level. Nuclear liability 
issues in EU are basically governed by the existing multilateral treaties in this 
field and by national legislation that differs from one EU Member State to an-
other, depending on which treaty or treaties, if any, it has signed and ratified. 
The map of EU, prior to its enlargement in 2004, seemed largely to coincide 
with the map of the contracting parties of 1960 Paris Convention. This has 
been changed during 2004, 2007 and 2013 EU enlargements, when several 
contracting parties to 1963 Vienna Convention jointed the EU [4, p. 36]. Thus, 
currently several different nuclear liability regimes are applicable in parallel 
within the EU by creating a body of law, which can be summarized by the fol-
lowing points:

�� ���(8�0HPEHU� 6WDWHV� KDYH� DGKHUHG� WR� WKH� �����3DULV�&RQYHQWLRQ��
and out of those only 11 states adhered to the 1963 Brussels Convention Sup-

 7 I.e. nuclear liability regime applicable in those EU Member States, which have adhered to 
either the 1960 Paris or the 1963 Vienna Convention.

 8 I.e. Austria, Cyprus, Ireland, Luxembourg and Malta.
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plementary to the Paris Convention (the “1963 Brussels Supplementary 
Convention”) 9;

�� ���(8�0HPEHUV�6WDWHV�KDYH�DGKHUHG�WR�WKH������9LHQQD�&RQYHQWLRQ��
and out of those only 3 states have adhered the 1997 Vienna Protocol 10;

�� ���(8�0HPEHU�6WDWHV�KDYH�DGKHUHG�WR�WKH�-RLQW�3URWRFRO�5HODWLQJ�WR�
Application of the Vienna Convention and the Paris Convention of 21 Septem-
ber 1988 (the “1988 Joint Protocol”) 11, whereas 5 Paris Convention states are 
not party to this instrument;

�� ��(8�0HPEHU�6WDWHV�KDYH�QRW�DGKHUHG�WR�DQ\�LQWHUQDWLRQDO�QXFOHDU�
convention;

�� 'LIIHUHQW�QXFOHDU� OLDELOLW\� OLPLWV�DSSO\� LQ����(8�0HPEHU�6WDWHV�DQG�
there is an unlimited liability established under the national law in 10 EU 
Member States;

�� )LQDQFLDO�VHFXULW\�PLQLPXP�DPRXQWV�YDU\�LQ����(8�0HPEHU�6WDWHV�
and no any financial security minimum amount applies in 9 EU Member 
States 12.

Thus, depending on the general approach towards the need of specific reg-
ulation of nuclear liability matters, every EU Member State in principal can 
be attributed into one of the two broad categories: (1) the conventional nucle-
ar regime, under which some specific body of law (mainly reflected in several 
international conventions) apply to nuclear liability and (2) the non-conven-
tional nuclear regime, under which ordinary rules of tort law apply to nucle-
ar liability.

1. Conventional Nuclear Regime in the EU

The conventional nuclear regime based on special nuclear liability princi-
ples is applied in 23 EU Member States which have adhered to either Paris or 
Vienna Convention. Even though the fundamental principles under the 1960 
Paris and 1963 Vienna Conventions are essentially the same 13, there are many 

 9 The 1963 Brussels Supplementary Convention establishes the so-called 3-tier system, 
which makes available the supplementary compensation from public funds in addition to cover-
age provided by liable nuclear operator and/or installation state under the 1963 Paris Convention.

 10 The 1997 Vienna Protocol amends the 1963 Vienna Convention by inter alia extending 
the geographical coverage of the convention as well as increasing the limits of operators’ liability.

 11 The 1988 Joint Protocol “connects” the 1960 Paris Convention and the 1963 Vienna Con-
YHQWLRQV�VR�WKDW�WKH�EHQH¿WV�RI�RQH�FRQYHQWLRQ�DUH�H[WHQGHG�WR�WKH�YLFWLPV�LQ�WKH�WHUULWRULHV�RI�
another convention. It does not, however, solve the problems related to victims in states which 
have not adhered to any of the conventions.

 12 The attribution of each EU Member State to the appropriate nuclear liability regime as 
well as the relevant applicable nuclear liability caps and the minimal insurance coverage is illus-
trated in the Table 1 “Operators’ liability according to national laws of EU Member States”, which 
is annexed at the end of this paper as Annex 1.

 13 According to most scholars, the fundamentals of the special nuclear liability and compen-
VDWLRQ�UHJLPH�FRQVLVW�RI�WKH�IROORZLQJ�¿YH�SULQFLSOHV���L��VWULFW�OLDELOLW\���LL��RSHUDWRU¶V�H[FOXVLYH�
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various differences among the operational rules enshrined in the two interna-
tional conventions, some of which are rather significant, e.g.:

�� ,Q�FRQWUDVW�WR�WKH������3DULV�&RQYHQWLRQ��ZKLFK�VWLSXODWHG�RSHUDWRU¶V�
limited liability and established its monetary “ceiling” 14, the 1963 Vienna Con-
vention establishes the mere “floor” for the operator’s liability 15;

�� 8QGHU�WKH������9LHQQD�&RQYHQWLRQ�WKH�DPRXQW�RI�ILQDQFLDO�VHFXULW\�
to be provided by the operator is left to the discretion of the contracting party, 
whereas under the 1960 Paris Convention regime operators must carry insur-
ance or security to the maximum amount enshrined in the convention itself 16;

�� 'LIIHUHQW�OLDELOLW\�OLPLWV��PLQLPDO�DPRXQWV�RI� LQVXUDQFH�FRYHUDJH�DV�
well as the variations in the availability of supplementary funds apply in rela-
tion to claims brought under the Paris/Brussels and Vienna treaty systems 17.

The aforesaid discrepancies in nuclear regulation under the 1960 Paris 
and 1963 Vienna Conventions are, of course, not helpful for the creation of 
level playing field and the functioning of internal market in the EU. However, 
they per se would hardly amount to discrimination on ground of nationality 
or illegal restriction of nuclear operators or victims from different EU Mem-
ber States, which is prohibited under the Treaty on the Functioning of the Eu-
ropean Union 18 (TFEU), because they originate essentially from the differenc-
es existing under the laws of various EU Member States 19. In the words of the 

OLDELOLW\�� �LLL�� FRPSXOVRU\� ¿QDQFLDO� VHFXULW\�� �LY�� OLDELOLW\� OLPLWDWLRQ� LQ� DPRXQW� DQG� �Y�� OLDELOLW\�
limitation in time [10, p. 309]. Other scholars, when discussing the skeleton of special nuclear li-
ability regime, also refer to such additional principles like “congruence of liability and coverage in 
cases of limited liability”, “equal treatment of victims”, “exclusive jurisdiction of the courts of one 
country” or “limited recourse against supplier”; also, instead of a principle related to liability limi-
tation in amount, some authors refer to “option for limiting or not limiting liability in amount” [9, 
p. 357].

 14 Under Para. 1 of Art. 7 of the 1960 Paris Convention, the aggregate of compensation re-
quired to be paid in respect of damage caused by a nuclear incident shall not exceed the maximum 
liability established in accordance with the aforesaid Article. It should, however, be noted that the 
�����3DULV�3URWRFRO�KDV�UHSODFHG�WKH�³FHLOLQJ´�ZLWK�WKH�³ÀRRU´, therefore the concept of minimum 
(rather than limited) liability amount is to be applied under the revised Paris Convention.

 15 Under Para. 1 of Art. V of the 1963 Vienna Convention, the liability of the operator may 
be limited by the Installation State to not less than US $5 million for any one nuclear accident. 
In practice, however, even where the operator’s liability is unlimited in amount, insurance cover 
cannot be unlimited.

 16 See Art. 10 (a) of the 1960 Paris Convention and Art. VII of the 1963 Vienna Convention.
 17 Victims in EU Member States party to the Paris Convention and the 1963 Brussels Sup-

SOHPHQWDU\�&RQYHQWLRQ�FDQ�UHO\�RQ�D�¿QDQFLDO�FDSDFLW\�RI�6'5�����PLOOLRQ��ZKLOH�¿QDQFLDO�FD-
pacities are rather lower for victims in EU Member States party to the 1963 Vienna Convention.

 18 Under Art. 18 of the Treaty on Functioning of the European Union (OJ C 115/56, 9 May 
2008), within the scope of application of the Treaties, and without prejudice to any special provi-
sions contained therein, any discrimination on grounds of nationality should be prohibited. This 
general prohibition applies independently usually to situations governed by EU law, for which the 
7UHDW\�OD\V�GRZQ�QR�VSHFL¿F�UXOHV�RI�QRQ�GLVFULPLQDWLRQ�

 19 Discrimination or a restriction in principle only occurs if it is caused by the rules of one 
single jurisdiction: one Member State maintaining domestic law which directly or indirectly dis-
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Court of Justice of European Union, “[...] in prohibiting every Member State 
from applying its law differently on the ground of nationality, within the field 
of application of the Treaty, Articles 6, 52 and 59 [now Art. 18, 49 and 66 of 
the TFEU] are not concerned with any disparities in treatment which may re-
sult, between Member States, from differences existing between the laws of 
the various Member States, so long as they affect all persons subject to them in 
accordance with objective criteria and without regard to their nationality” 20. 
Therefore assuming that the EU Member State, where the incident does oc-
cur, would make all claims received from all EU citizens subject to the same 
rules applicable in that EU Member State, any differences of the two conven-
tions are likely to be treated as being disparities 21, which are not prohibited 
by TFEU. If, on the other hand, such claims would be differentiated by the EU 
Member State based on nationality, domicile or residence 22, then such differ-
entiation of claims by making them subject to different rules would potentially 
violate non-discrimination and equal treatment obligations assumed by such 
EU Member State under the TFEU.

Furthermore, due to sparse participation by conventional EU Member 
States in various updates and revisions of existing international nuclear con-
ventions (inter alia in relation to the 1988 Joint Protocol), the convention-
al nuclear liability regime applicable in the EU became extremely patchy and 
complex. 12 of 15 “old” (pre-2004 EU enlargement) EU Member States 23 are 
contracting parties to 1960 Paris Convention 24, however, only 9 of contract-
ing parties to the 1960 Paris Convention are at the same time the parties to the 

tinguishes between its own national and nationals from other Member States or which otherwise 
hinders the exercise of fundamental movement freedoms under the TFEU.

 20� 6HH�� WR� WKDW� HIIHFW�� WKH� MXGJPHQWV� LQ�&DVH� �����.HQQ\�Y� ,QVXUDQFH�2I¿FHU� >����@�(&5�
1489, paragraph 18; Joined Cases C-251/90 and C-252/90 Wood and Cowie [1992] ECR I-2873, 
paragraph 19; and Joined Cases 185/78 to 204/78 Van Dam en Zonen and Others [1979] ECR 
2345, paragraph 10)”. See C-177/94 (&ULPLQDO�SURFHHGLQJV�DJDLQVW�*LDQIUDQFR�3HU¿OL), [1996] 
ECR I-161.

 21 Disparities are essentially understood as being the obstacles to intra-Community eco-
nomic activity caused by differences between the legal systems of two or more different Member 
States.

 22 The rules regarding equality of treatment forbid not only overt discrimination by reason 
of nationality, but also all covert forms of discrimination, which by the application of other crite-
ria of differentiation, lead in fact to the same result. See C-152/73 Sotgiu v. Deutche Bundespost 
[1974] ECR 153, para. 11.

 23 Austria, Ireland and Luxembourg did not adhere to any international nuclear liability 
convention.

 24 Most of the EU Member States belonging to the 1960 Paris Convention club are at the 
same time contracting parties to 1963 Brussels Supplementary Convention. In fact, the contract-
ing parties both to 1960 Paris Convention and 1963 Brussels Supplementary Convention are cur-
rently the following 11 countries: Belgium, Denmark, Finland, France, Germany, Italy, the Neth-
erlands, Spain, Slovenia, Sweden and the United Kingdom. And there are only 2 Member States, 
namely Greece and Portugal, which are parties to 1960 Paris Convention only, and not to the 1963 
Brussels Supplementary Convention.
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1988 Joint Protocol 25. And there are some 5 EU Member States 26, which are 
parties to 1960 Paris Convention, but not to the 1988 Joint Protocol. On the 
other hand, 10 out of 13 “new” (post-2004 EU enlargement) Member States 27 
are contacting parties to the 1963 Vienna Convention 28. All contracting states 
to 1963 Vienna Convention are also contracting parties to the 1988 Joint Pro-
tocol.

Notwithstanding the aforesaid differences, however, all 23 EU Member 
States which have adhered to either Paris or Vienna Convention, depending 
on its mutual correlation or in relation to other non-conventional EU Member 
States, comprise a “single” conventional regime, which effectively may func-
tion in the following twofold manner: (a) the so-called “reciprocal” mode of 
conventional nuclear regime, under which both Paris and Vienna Convention 
EU Member States mutually recognize each other as contracting states for 
the purposes of application of another respective convention; and (b) the so-
called “discriminatory” mode of conventional nuclear regime arising due to (i) 
non-adherence of several EU Member States to 1988 Joint Protocol or due to 
(ii) its alienating relationship with non-conventional EU Member States. Be-
low there is a short analysis on the each of these modes.

a) Reciprocal Mode of Conventional Nuclear Regime

Even though the 1960 Paris and 1963 Vienna Conventions are essential-
ly based on the same nuclear liability principles, in fact they are distinct treaty 
regimes having different contracting parties. The geographical scope of each 
convention is limited to the extent that the convention, under which the oper-
ator is liable, may not apply to damage suffered in the contracting party to a 
different convention. The original 1960 Paris Convention expressly excludes 
nuclear incidents occurring in the territory of non-parties or to damage suf-
fered in such territory unless the national legislation of the operator provides 
otherwise 29; although the 1963 Vienna Convention is silent as to its territori-
al scope, it is often interpreted in the same way 30.The 1997 Vienna Protocol 
extends the application of the revised Vienna Convention to nuclear damage 
“wherever suffered”, but then allows the legislation of the operator to exclude 

 25 These Member States in fact are the following EU Member States: Croatia, Denmark, 
Finland, Germany, Greece, Italy, the Netherlands, Slovenia and Sweden.

 26 Namely Belgium, France, Portugal, Spain and the United Kingdom.
 27 Namely Bulgaria, Croatia, Czech Republic, Estonia, Hungary, Latvia, Lithuania, Poland, 

Romania and the Slovak Republic.
 28 There is a special case with Slovenia, which, being a 2004 newcomer to EU, originally has 

been a party to 1963 Vienna Convention, but in 2001 adhered to the 1960 Paris Convention and 
respectively has withdrawn from 1963 Vienna Convention.

 29 See Art. 2 of the 1960 Paris Convention.
 30 See p. 2 of the 1988 Joint Protocol Relating to the Application of the Vienna Convention 

and the Paris Convention - Explanatory Text (IAEA International Law Series No. 5, Vienna, 2013.
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damage suffered in a nuclear non-contracting state not affording “equivalent 
reciprocal benefits” 31; once the 2004 Paris Protocol enters into force, similar 
provision will be inserted in the revised Paris Convention 32.

In order to abolish the distinction between contracting and non-contract-
ing parties (as regards the application of operative provisions of either con-
vention) and to create a “link” or “bridge” between the two distinct treaty sys-
tems, the 1998 Joint Protocol has been developed, according to which parties 
to either convention are treated as if they were parties to the other conven-
tion. The 1988 Joint Protocol enables the reciprocal application of the advan-
tages of the two respective treaty systems by eliminating the conflicts arising 
from simultaneous application of both conventions to the same nuclear acci-
dent 33. If a Paris State installation causes damage in Vienna State and, vice-
versa, if a Vienna State installation causes nuclear damage in a Paris State, 
then the 1988 Joint Protocol determines the competent court and the applica-
ble law provided it is in force among the States involved 34. It therefore elimi-
nates any potential discrimination of a victim from another state belonging to 
another treaty system.

To date, however, out of 28 EU Member States only 18 have adhered to 
the 1998 Joint Protocol, whereas the remaining 10 EU Member States do not 
participate either in the aforesaid reciprocal system under the 1988 Joint Pro-
tocol or in any international nuclear convention at all. As a result, the con-
ventional nuclear liability regime, to the extent it is applied in 18 EU Member 
States, but not being eligible for victims from the remaining 10 EU Member 
States, may potentially violate the non-discrimination, national treatment 
and other fundamental principles under the EU law. Such a conflict between 
the conventional nuclear liability regime and the existing EU legal order is an-
alyzed in more detail below.

E��'LVFULPLQDWRU\�0RGH�RI�&RQYHQWLRQDO�1XFOHDU�5HJLPH

Due to the limited geographical coverage of the conventions, which do not 
expressly cover damages suffered in other non-contracting states, even if such 
states are EU Member States, the conventional nuclear liability regime may 

 31 See Art. I A of the revised Vienna Convention.
 32 See Art. 2 of the revised Paris Convention. Notwithstanding such extension the territo-

rial application of the revised Paris Convention would still be narrower than that of the revised 
Vienna Convention, because the former excludes the damage caused on the high seas or otherwise 
beyond areas of national jurisdiction, other than exclusive economic zones [1, 116].

 33 See the Explanatory Text to the 1988 Joint Protocol at IAEA International Law Series No. 
5 (International Atomic Energy Agency, Vienna, 2013); retrieved from http://www-pub.iaea.org/
MTCD/Publications/PDF/Pub1593_web.pdf on 1 August 2014.

 34 It is noteworthy that the 1988 Joint Protocol does apply not only to the original Paris 
Convention and the Vienna Convention, but also to all their amendments, as long as they are in 
force for a given contracting party.
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also effectively function in the so-called “discriminatory” mode 35. The non-
discrimination provisions contained both in the 1960 Paris Convention 36 and 
in the 1963 Vienna Convention 37 are of a limited help to cure the potential 
breach of the EU law, under which the non-discrimination and equal treat-
ment principles in relation to all EU citizens (i.e. not limited to the citizens of 
EU Member States being party to particular international nuclear convention) 
shall be respected. Such a breach of the EU law may arise due to discrimina-
tory effect of the conventional nuclear liability regime, in particular in its rela-
tion to (i) non-contracting (but conventional) or (ii) non-conventional status 
of EU Member State, where the damage was suffered. Each of these situations 
is analyzed in more detail below.

i. Discrimination of Victims from Non-Contracting EU  
Member State

There are five EU Member States —Belgium, France, Portugal, Spain and 
the United Kingdom—, which have adhered to Paris Convention, but not to 
the 1988 Joint Protocol, therefore the availability of the benefits of Paris Con-
vention are limited there to the victims from Paris Convention EU Member 
States only and are not extended to the victims from Vienna Convention EU 
Member States. It means that if there is a nuclear incident in a Paris Conven-
tion EU Member State, then victims suffered damage from such incident in 
Vienna Convention EU Member State will not be entitled to the same protec-
tion as victims in the Paris Convention EU Member State. Such a differen-
tiation may create material advantage to the victims from Paris Convention 
EU Member State not only because of higher liability limits or broader in-
surance coverage, but also due to availability of the supplementary compen-
sation from public funds via the so-called 3-tier system under 1963 Brussels 
Supplementary Convention 38, which is additional to that provided by liable 
nuclear operator and/or installation state under the Paris Convention. Thus, 

 35 For example, under Art. 2 of the 1960 Paris Convention, this convention does not apply 
to nuclear incidents occurring in the territory of non-contracting states or to damage suffered in 
such territory, unless otherwise provided by the legislation of the contracting party in whose ter-
ritory the nuclear installation of the operator liable is situated. The same damage coverage applies 
under the original 1963 Vienna Convention, although it is not expressly stipulated therein.

 36 Under Art. 14 of the 1960 Paris Convention, this Convention shall be applied without any 
discrimination based upon nationality, domicile, or residence.

 37 Under Art. XIII of the 1963 Vienna Convention, this Convention and the national law ap-
plicable thereunder shall be applied without any discrimination based upon nationality, domicile 
or residence.

 38� 8QGHU� WKH�¿UVW� WLHU�� FRPSHQVDWLRQ� LV� SURYLGHG�E\� WKH�¿QDQFLDO� VHFXULW\� RI� WKH�QXFOHDU�
operator up to the maximum liability amount imposed by national law. The second tier comprises 
WKH�EDODQFH�EHWZHHQ�WKH�¿UVW�WLHU�DQG�����PLOOLRQ�6'5V��DSSUR[��¼����PLOOLRQ��DQG�LV�SURYLGHG�
by the state in which the nuclear installation of the liable operator is situated. The third tier, if 
UHTXLUHG��IDOOV�EHWZHHQ�����PLOOLRQ�6'5V��DSSUR[��¼����PLOOLRQ��DQG�����PLOOLRQ�6'5V��DSSUR[��
¼����PLOOLRQ��DQG�LV�FRQWULEXWHG�MRLQWO\�E\�DOO�FRQWUDFWLQJ�SDUWLHV�DFFRUGLQJ�WR�D�IRUPXOD�EDVHG�
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Paris Convention EU Member State, being party also to 1963 Brussels Supple-
mentary Convention, but not to the 1988 Joint Protocol, prevents the access 
to such supplementary compensation funds for victims from Vienna Conven-
tion EU Member State. In comparison, no Vienna Convention EU Member 
State does operate in such a discriminatory manner, because all EU Member 
States, which are parties to the 1963 Vienna Convention, have also adhered to 
the 1988 Joint Protocol.

From the single EU market perspective such a different treatment of vic-
tims from Paris and Vienna Conventions is not desirable and may even amount 
to discrimination on the basis of nationality 39, because it causes different 
treatment of victims from the 1960 Paris Convention EU Member States, on 
the one hand, and the 1963 Vienna Convention Members States, on the oth-
er 40. It is indeed hard to find any justifiable reason as to why in the case of nu-
clear accident occurring in Belgium 41 a victim in Germany 42 would be entitled 
to a higher compensation than a victim in Czech Republic 43, especially when 
the similar nuclear liability principles apply both in Czech Republic and Ger-
many. Following the relevant case law of the Court of Justice of the European 
Union 44, the fact that the original construction of the 1960 Paris Convention 45 
per se does not fully accommodate the principles of equal treatment of all EU 
citizens would probably not be a sufficient argument for Belgium to justify the 
violation of its obligations under the primary EU law.

It should, however, be noted that potentially existing discriminatory ef-
fect in relation to such a limited application of 1960 Paris Convention by the 
contracting EU Member States, which are not party to 1988 Joint Protocol, is 

upon a party’s gross national product (GNP) and the thermal nuclear power capacity of the reac-
tors situated in that state [10, p. 323].

 39 See Art. 18 of the TFEU.
 40 EU Member States not participating in any international nuclear liability convention also 

fall within the latter category, which is potentially discriminated by the EU Member States being 
party to the 1960 Paris Convention, but not to the 1988 Joint Protocol.

 41 Belgium, being a contracting party to 1960 Paris Convention and 1963 Brussels Supple-
mentary Convention, did not adhere to the 1988 Joint Protocol (i.e. although the instrument was 
signed by Belgium on 21 September 1988, it has not entered into force yet). National Belgium law 
appears not to provide any derogation from the limited geographical scope under the Art 2. of the 
1963 Paris Convention. See also Nuclear Legislation in OECD Countries, Regulatory and Institu-
tional Framework for Nuclear Activities in Belgium, OECD 2010, p. 15 (retrieved from https://
www.oecd-nea.org/law/legislation/belgium.pdf on 1 August 2014).

 42 Germany is a contracting party to the 1960 Paris Convention.
 43 The Czech Republic is a contracting party to 1963 Vienna Convention.
 44 “In the area of external relations, the Court has held that the Community’s tasks and the 

objectives of the Treaty would be compromised if Member States were able to enter into interna-
tional commitments containing rules capable of affecting rules adopted by the Community or of 
altering their scope (see Opinion 2/91, paragraph 11, and also, to that effect, the AETR judgment, 
paragraphs 21 and 22).” See C-475/98 Commission v Austria [2002] ECR I-09797, para. 125.

 45 I.e. exclusion of damages suffered in the territory of non-contracting states under Art. 2 
of the 1963 Paris Convention, even if such non-contracting states are other EU Member States.
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mitigated by the 2004 Paris Protocol, because the latter legal instrument ex-
tends the application of revised 2004 Paris Convention to nuclear damage suf-
fered in those non-contracting states (i) which have no nuclear installation or 
(ii) which have in force nuclear legislation which affords equivalent recipro-
cal benefits and which is based on the principles identical to those of the Par-
is Convention 46. All Vienna Convention EU Member States in fact do meet 
the aforesaid qualifications for territorial extension of the 2004 Paris Con-
vention 47.

Therefore the aforesaid shortcomings created due to EU Member States’ 
non-adherence to the 1988 Joint Protocol are effectively “compensated” by 
the extension of the territorial scope of application of the 1960 Paris Conven-
tion due to 2004 Paris Protocol. However, until all 1960 Paris Convention 
EU Member States adheres to the 2004 Paris Protocol and the latter legal in-
strument enters into force, the current practice of differentiating the poten-
tial plaintiffs - EU citizens based on their home country’s adherence to either 
Paris or Vienna Convention, shall not be tolerated under the primary EU law. 
Therefore until the 2004 Paris Protocol enters into force, ratification of the 
1988 Joint Protocol by the remaining five 1960 Paris Convention EU Member 
States would clearly be a step forward towards elimination of potential dis-
crimination at least with respect to victims from the 1963 Vienna Convention 
EU Member States. It should, however, be also acknowledged that 1988 Joint 
Protocol does not offer a complete solution given that it does not remedy the 
problem in relation to the non-conventional EU Member States, which is de-
scribed in more detail below.

ii. Discrimination of Victims from Non-Conventional EU 
Member State

Discriminatory effect created due to non-adherence of several Paris Con-
vention EU Member States to the 1988 Joint Protocol is not the only problem 
of the conventional nuclear regime. Another issue which may potentially trig-
ger the violation of EU Member States’ obligations under the primary EU law 
is the treatment of victims from countries which are not parties to any inter-
national nuclear liability convention, i.e. from Austria, Cyprus, Ireland, Lux-
embourg and Malta. Following the original 1960 Paris and 1963 Vienna Con-
ventions, the victims from the EU Member States, which are not party to the 

 46 See Art. 2 (a) (iii) and (iv) of the revised Paris Convention.
 47 Such an extension of the territory, where the revised Paris Convention is to apply, very 

closely follows the territorial extension made by the 1997 Vienna Protocol, under which the re-
vised Vienna Convention applies to nuclear damage wherever suffered, unless the non-contract-
ing state to Vienna Convention (i) has a nuclear installation and (ii) does not afford equivalent 
UHFLSURFDO�EHQH¿WV��6HH�$UW����RI�WKH������9LHQQD�3URWRFRO�
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international nuclear conventions, are deprived from the same protection that 
is offered to the victims from conventional EU Member States 48.

The non-discrimination principle under the primary EU law requires all 
EU Member States to treat all EU citizens equally, unless the differentiation 
among EU citizens is objectively justified 49. Following the respective jurispru-
dence of the European Court of Justice 50 it may well be argued that the par-
ticipation by the EU Member State in either the original 1960 Paris Conven-
tion 51 or the original 1963 Vienna Convention 52 is not a sufficient justification 
to treat differently the victims from other EU Member States not participating 
in any of the conventions, on the one hand, and from EU Member States being 
parties to either Vienna or Paris Convention, on the other.

Thus, the 1960 Paris Convention does not apply to damage suffered in the 
territory of non-contracting state, even if such non-contracting state is anoth-
er EU Member State, unless the national legislation of the operator provides 
otherwise 53. In other words, for example, in the event of nuclear incident in 
France, only victims from France as well as other contracting parties to the 
1963 Paris Convention (i.e. from neighboring Germany, Belgium, Italy, etc.) 
would be entitled to claim the benefits available under this convention. Such 
benefits would be especially significant due to French accession to Brussels 
Supplementary Convention, which, in addition to the compensation arising 
from liability of operator and the installation state, provides for supplemen-
tary compensation from public funds 54. These benefits under the 1960 Paris 

 48 See supra notes 33 and 34.
 49 The Court has consistently held that the principle of non-discrimination requires that 

comparable situations must not be treated differently and different situations must not be treated 
LQ� WKH�VDPH�ZD\�XQOHVV� VXFK� WUHDWPHQW� LV�REMHFWLYHO\� MXVWL¿HG��6HH�&��������Sermide v Cassa 
Conguago Zucchero and Others, [1984] ECR 4209, para. 28; C-354/95 The Queen v. Minister 
of Agriculture, Fisheries and Food ex parte National Farmers’ Union and Others [1997] ECR 
I-4559, para. 61; etc.

 50 The so-called “Open Skies” cases (Cases C-446-469/98, C-471-472/98, C-475-476/98 
(&RPPLVVLRQ�Y��8.��'HQPDUN��6ZHGHQ��)LQODQG��%HOJLXP��/X[HPERXUJ��$XVWULD�DQG�*HUPDQ\��
UHVSHFWLYHO\), [2001] ECR I-9427 ff)) serve as a relevant precedent, where the European Court of 
Justice have established a violation by EU Member States of their obligations under primary EU 
ODZ�GXH�WR�OLPLWDWLRQ�RI�EHQH¿WV�XQGHU�LQWHUQDWLRQDO�DYLDWLRQ�DJUHHPHQWV�WR�WKHLU�RZQ�QDWLRQDOV�
RQO\�DQG�WKH�H[FOXVLRQ�IURP�VXFK�EHQH¿WV� WKH�FLWL]HQV�RI�RWKHU�(8�0HPEHU�6WDWHV��³>���@�&RP-
PXQLW\�DLUOLQHV�PD\�DOZD\V�EH�H[FOXGHG�IURP�WKH�EHQH¿W�RI�WKH�DLU�WUDQVSRUW�DJUHHPHQW�EHWZHHQ�
WKH�5HSXEOLF�RI�$XVWULD�DQG�WKH�8QLWHG�6WDWHV�RI�$PHULFD��ZKLOH�WKDW�EHQH¿W�LV�DVVXUHG�WR�$XVWULDQ�
airlines. Consequently, Community airlines suffer discrimination which prevents them from ben-
H¿WLQJ�IURP�WKH�WUHDWPHQW�ZKLFK�WKH�KRVW�0HPEHU�6WDWH��QDPHO\�WKH�5HSXEOLF�RI�$XVWULD��DFFRUGV�
to its own nationals.” See C-475/98 Commission v Austria [2002] ECR I-09797, para. 141.

 51 I.e. to the extent the 1960 Paris Convention is not amended by the 2004 Paris Protocol.
 52 I.e. to the extent the 1963 Vienna Convention is not amended by the 1997 Vienna Proto-

col.
 53 See Art. 2 of the 1960 Paris Convention. See also supra note 33.
 54 Over and above the established operator’s limited liability up to 91.5 million EUR, victims 

DUH�HQWLWOHG� WR�DGGLWLRQDO�FRPSHQVDWLRQ�XS�WR�����PLOOLRQ�6'5V��DSSUR[��¼����PLOOLRQ��E\� WKH�
LQVWDOODWLRQ�VWDWH�DQG�WKH�EDODQFH�IURP�����PLOOLRQ�6'5V��DSSUR[��¼����PLOOLRQ��XS�WR�����PLOOLRQ�
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Convention and 1963 Brussels Supplementary Convention, however, would 
not be available for victims from neighboring Luxembourg and other non-
conventional countries, because the damage suffered by such victims in their 
home countries would not fall within the geographical scope of the 1960 Par-
is Convention and the concept of “damage” thereunder, which is transposed 
into the national French law without any derogations 55. Notwithstanding the 
fact that at the same time such victims from non-conventional countries may 
potentially benefit from some other advantages that would not be available 
to victims from 1963 Paris Convention EU Member States 56, it may well be 
argued that the 1960 Paris Convention unjustifiably segregates the victims - 
EU citizens depending on their nationality and is therefore in potential con-
flict with the non-discrimination principle under primary EU law. Following 
the national treatment principle under the EU law, as it understood by the 
Court of Justice of the European Union 57, conventional EU Member States are 
obliged to extend to the victims from non-conventional EU Member States all 
those benefits, which otherwise are available exclusively to the victims from 
conventional EU Member States under the respective applicable internation-
al nuclear convention.

It should, however, be acknowledged that 2004 Paris Protocol at least 
temporarily mitigates 58 the aforesaid discriminatory effect of the 1960 Par-
is Convention, because the convention’s application is extended inter alia to 

6'5V��DSSUR[��¼����PLOOLRQ��E\�DOO�FRQWUDFWLQJ�SDUWLHV�WR�WKH�%UXVVHOV�6XSSOHPHQWDU\�&RQYHQ-
tion. See Nuclear Legislation in OECD Countries, Regulatory and Institutional Framework for 
Nuclear Activities in France, OECD 2011, p. 38 (retrieved from https://www.oecd-nea.org/law/
legislation/france.pdf on 1 August 2014).

 55 The Paris Convention applies to nuclear incidents occurring in the territory of contracting 
states and to damage suffered in such territory, unless otherwise provided by the legislation of 
the contracting party in whose territory the nuclear installation of the operator liable is situated, 
which is not the case for French legislation. See ibid., p. 37.

 56� ,Q� SDUWLFXODU�� WKH� YLFWLPV� IURP�QRQ�FRQYHQWLRQ�(8�0HPEHU�PD\� EHQH¿W� IURP� ³IRUXP�
shopping” available under the Brussels Regulation, which allows the plaintiffs to sue in the courts 
of the place, where the harmful event giving rise to the damage (i.e. the incident) occurred, or 
the place where damage occurred. Such an option is not available to victims in conventional EU 
Member States, which follows the concept of exclusive jurisdiction and therefore allow for the 
claim to be heard exclusively in the courts of the place where the incident (but not the damage) 
occurred [5, p. 31].

 57� ³>���@�WKHUH�DUH�VLWXDWLRQV�ZKHUH�WKH�EHQH¿WV�XQGHU�D�ELODWHUDO�FRQYHQWLRQ�PD\�EH�H[WHQGHG�
to a resident of a Member State which does not have the status of party to that convention. The 
Court has thus held that, in the case of a double taxation convention concluded between a Mem-
ber State and a non-member country, the national treatment principle requires the Member State 
which is party to the convention to grant to permanent establishments of non-resident compa-
QLHV�WKH�EHQH¿WV�SURYLGHG�IRU�E\�WKDW�FRQYHQWLRQ�RQ�WKH�VDPH�FRQGLWLRQV�DV�WKRVH�ZKLFK�DSSO\�WR�
resident companies (see SaintGobain ZN, cited above, paragraph 59).” See C-376/03 “D” [2005] 
case, ECR I-05821, para. 55 and 56.

 58 Mitigation under the 2004 Paris Protocol is deemed to be only temporal, because in rela-
tion to damage occurred in Austria, Cyprus, Ireland, Luxembourg and Malta it applies until the 
aforesaid countries have no nuclear installation in their territory. See Art. 2 (a) (iii) of the revised 
Paris Convention.
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the territory of non-contracting parties, provided that such state, at the time 
of the nuclear incident, has no nuclear installation in its territory 59. As a mat-
ter of fact, none of the non-conventional EU Member State (i.e. Austria, Cy-
prus, Ireland, Luxembourg and Malta) has any nuclear installation in its ter-
ritory, thus formally enabling the victims residing in such territory to benefit 
from the revised Paris Convention, should they choose to do so. However, the 
problem remains relevant unless the 2004 Paris Protocol becomes effective 
in all Paris Convention EU Member States or, alternatively, the aforesaid dis-
criminatory effect of the 1960 Paris Convention is mitigated by the national 
law of the installation state.

Likewise the 1963 Vienna Convention, to the extent not amended under 
the 1997 Vienna Protocol, potentially also has a similar discriminatory effect. 
Since the 1963 Vienna Convention is silent as to whether it applies to nuclear 
damage suffered in the territory of a non-contracting state, it may well be ar-
gued that convention would not be applicable in such a case 60. The 1997 Vi-
enna Protocol, on the other hand, expressly refers to the application of the re-
vised convention to nuclear damage “wherever suffered” 61, thereby making 
the Convention expressly applicable also to damages occurred in the territory 
of non-contracting states and settling any doubts as to its discriminatory ef-
fect in relation to the victims from non-contracting parties. However, those 
1963 Vienna Convention EU Member States, which have not adhered to 1997 
Vienna Protocol yet 62, may still potentially segregate the victims from Vienna 
Convention EU Member States, on the one hand, and the victims from non-
convention EU Member States, on the other, to the detriment of the latter cat-
egory. It may therefore be argued that such segregation is not justifiable and 
amounts to discrimination and unequal treatment on grounds of nationality, 
which is prohibited by the primary EU law. In order to avoid any doubts in re-
lation to any potential aforesaid discriminatory effect of the 1963 Vienna Con-
vention, all EU Member States being party merely to the original version for 
this instrument are urged to adhere to the 1997 Vienna Protocol.

To sum up, there are 23 EU Member States which comprise the so-called 
conventional nuclear regime, under which some special rules (some of which 
being in potential conflict with primary EU law) apply to nuclear liability mat-
ters. In contrast, the remaining EU Member States follow the non-conven-
tional nuclear regime, which stipulates the application of usual tort law rules 
to nuclear liability and which is analyzed in more detail below.

 59 See Art. 2 (a) (iii) of the 1960 Paris Convention, as amended by the 2004 Paris Protocol.
 60 Supra note 34.
 61 See Para. 1 of Art. I A of the 1963 Vienna Convention, as amended by the 1997 Vienna 

Protocol.
 62 i.e. Bulgaria, Croatia, Czech Republic, Estonia, Hungary, Lithuania and Slovak Republic.
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2. Non-Conventional Nuclear Regime in the EU

Not all EU Member States support the view of carving the nuclear liability 
out of the scope of traditional tort law and instead making it subject to some 
special international regulation. There is a group of five EU Member States - 
Austria, Cyprus, Ireland, Luxembourg and Malta, which stay outside any le-
gal framework created by international nuclear conventions. Such countries 
tend to treat the provisions of existing international nuclear liability treaties 
as having been essentially developed to nurture nascent nuclear industries 
and not accommodating the interests of victims [5, p. 41]. They argue that the 
principles of exclusive jurisdiction 63 and channeling of liability 64 reflect a bi-
as in favor of the development of the nuclear industry, which was the domi-
nant concern of the governments involved at the time they were drafted, and 
consequently lack anything that would favour potential plaintiffs. Such coun-
tries therefore chose to refrain from acceding to any international nuclear li-
ability instrument and instead continue to apply in relation to nuclear liabili-
ty issues general tort law rules, which arguably offer even better protection for 
potential victims. Liability for nuclear damage in these countries is in fact de-
termined according to the national tort law rules, and in relation to jurisdic-
tion and enforcement of foreign judgments in the EU —also by the Brussels 
Regulation— 65. This jurisdictional aspect is of particular importance, because 
in certain aspects the Brussels Regulation appears to provide an adequate and 
probably even superior protection for victims than the legal framework creat-
ed under the 1960 Paris or the 1963 Vienna Conventions.

Thus, in contrast to the 1960 Paris and 1963 Vienna Conventions, both of 
which provide for exclusive jurisdiction of the courts of the state where the nu-
clear incident occurred 66, the Brussels Regulation provides to victims the pos-
sibility of forum shopping, i.e. an option for the plaintiff to choose between 
the courts of the state, where the incident occurred, and the state, where the 
damage occurred 67. Thus, a victim from Austria, Cyprus, Ireland, Luxembourg 

 63 In particular, in relation to exclusive jurisdiction it has been argued that a plaintiff should 
have the possibility to claim before a court which will be neutral and not linked economically to 
the nuclear industry.

 64 In particular, in relation to channeling of liability it has been questioned whether chan-
QHOLQJ�HIIHFWLYHO\�ZRUNV�WR�WKH�EHQH¿W�RI�SRWHQWLDO�YLFWLPV�RU�ZKHWKHU�LQ�IDFW�WR�WKH�WKHLU�GHWULPHQW�
by depriving them of potential options for legal action.

 65 Council Regulation (EC) No. 44/2001 of 22 December 2000 on jurisdiction and the rec-
ognition and enforcement of judgments in civil and commercial matters [2001] OJ L 12/1.

 66 See Art. 13 of the 1960 Paris Convention and Art. XI of the 1963 Vienna Convention.
 67 Under Art. 5 of Brussels Regulation, in matters relating to tort, delict of quasi-delict, 

a person domiciled in the member state may be sued in the courts of another member state as 
“the place where the harmful event occurred or may occur”. The developed jurisprudence of 
the European Court of Justice undoubtedly supports the view that the aforesaid clause allows 
“forum shopping”. See ECJ [1976] ECR 1735 (C-21/76 Mines de Potasse d’Alsace); ECJ [1990] 
ECR I-49 (C-220/88 Dumez France SA); ECJ [1995] ECR I-415 (C-220/88 Fiona Shevill); ECJ 
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and Malta may effectively choose between making use of the actor sequitor fo-
rum rei 68 provision, which would mean claiming against the operator abroad 
in the nuclear installation EU Member State 69, or instead to sue the operator 
in the place where the damage was suffered 70, meaning a claim in his home 
country and according to its national law. It should also be noted that both 
the 1997 Vienna Protocol and the 2004 Paris Protocol provide for an enlarged 
geographical scope of application of revised Vienna and Paris Conventions re-
spectively. Consequently, the plaintiffs from the non-contracting states would 
be entitled to claim before the court competent in the country where the nu-
clear incident occurred, under the same circumstances as the plaintiffs from 
the contracting parties to the treaty that is in force in that state. However, the 
option for victim to claim also at home under the Brussels Regulation appears 
to provide additionally adequate or superior protection [2, p. 27].

Where the plaintiff makes use of the option of claiming at home against 
the operator, the enforcement of such judgments in the state, where opera-
tor is domiciled, has been a matter of long lasting academic debate [5, p. 37]. 
In general, those opposing the option of enforcing judgments in nuclear lia-
bility matters issued by the courts of non-contracting states, argue that a rec-
ognition of such judgment would be contrary to the public policy of the EU 
Member State, in which recognition is sought, because principle of exclusive 
jurisdiction is part of the ordre public of that state. On the other hand, those 
being in favour of the enforcement of judgments issued by the courts of non-
contracting states to the conventions, argue that “it would contradict the es-
sential aims of the Brussels Regulation if the [...] judgment has to be recog-
nized only in some EU states, but not in others. It would impair the clear and 
reliable system of the Regulation if recognition and enforcement of each judg-
ment could be attacked on the grounds that it did not comply with an exclusive 
jurisdiction provision valid only in the enforcement state” [7, p. 119]. Conse-
quently, in such situation the Court of Justice of the European Union would be 
required to balance two different interests: those of the plaintiff from a non-
contracting state, who claims according to the legal framework in his home 
country and awaits enforcement of the judgment as provided by EU law, and 
those of the operator, who must maintain mandatory insurance to cover its li-
ability [5, p. 39].

Thus, the current situation, where both conventional and non-conven-
tional regimes co-exist in the European Union, is unsatisfactory both for po-
tential plaintiffs as well as for the nuclear operators. While the principle of 
exclusive jurisdiction, as laid down in both Paris and Vienna Conventions, 

[1995] ECR I-2719 (C-364/93 $QWRQLR�0DULQDU\) and ECJ [1998] ECR I-6511 (C-51/97 Réunion 
européenne).

 68 The defendant’s place of residence.
 69 See Art. 2(2) of the Brussels Regulation.
 70 Under Art. 5 of the Brussels Regulation.
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serves inter alia to protect operators from the costs of extensive forum shop-
ping, the existing option to claim damage in non-contracting countries and al-
legedly to enforce judgments under the Brussels Regulation in the contracting 
parties to international conventions makes such protections inefficient.

In conclusion, the applicable nuclear liability regulation in the EU still re-
mains being a matter of national and international law. As a result, several dif-
ferent nuclear liability regimes are currently applicable in parallel within the 
EU. Majority of EU Member States belong to a category, which have carved 
out the regulation of nuclear liability from the general tort law rules and in-
stead made it subject to a special international regime under either the 1960 
Paris or 1963 Vienna Convention. However, there are some five EU Member 
States, which fundamentally disagree to apply any special rules to nuclear li-
ability, because national general tort law rules and the respective EU law pro-
visions with respect to jurisdiction and enforcement matters provide for more 
flexibility and, allegedly, a better protection for the victims from those EU 
Member States. Furthermore, not all EU Member States, which acceded to 
the 1960 Paris Convention, do recognize the contracting parties to the 1963 
Vienna Convention for the purposes of extension of benefits under the appli-
cable conventional regime. As a result, EU citizens - the potential victims of 
nuclear accident in another EU Member State, depending of the place of their 
domicile 71, may have different legal status and therefore may be entitled to 
a different compensation for the same damage. Such a situation is obvious-
ly not tolerable and in some respects is even potentially non-compliant with 
the principles of non-discrimination and equal treatment under the primary 
EU law.

ii. challenges for harmonization of different nuclear  
  liability regimes in the eu

The existing patchwork of nuclear liability regimes in the EU and various 
problems arising from non-compatibility of such diversity with EU non-dis-
crimination principles clearly calls for the need of harmonization of these dif-
ferent regimes. When speaking about the possible extent of such harmoniza-
tion it first should ascertained whether it is feasible to seek for some regional 
EU-wide solution, thereby potentially creating one more EU specific regime 
in addition to the patchwork of different regimes already existing in the globe, 
rather than to search for a world-wide (including EU) solution on these is-
sues 72. Some scholars argue that achieving greater harmonization of nucle-

 71 Or, more precisely, depending on the status of the EU Member State, in which such victim 
is domiciled.

 72 In particular, the IAEA Action Plan on Nuclear Safety (GOV/2011/59-GC(55)/14) ap-
proved by IAEA Board of Governors on 13 September 2011, as endorsed by the IAEA General 
Conference during its 55th regular session on 22 September 2011 (retrieved from http://www.
iaea.org/newscenter/focus/actionplan/reports/actionplanns130911.pdf on 1 August 2014) calls 
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ar liability law in the EU and establishing a global nuclear liability regime are 
complementary efforts that should proceed together, thus, campaigning for 
the adherence of the EU Member States to the Convention of Supplementa-
ry Compensation (the “CSC”), as the only basis for a global nuclear liabili-
ty regime [8]. Other scholars disagree with such a view by providing a num-
ber of reasons why globally unified nuclear liability regime most probably is 
not achievable 73. Not all EU Member States do share the same views in rela-
tion to the CSC either 74. The author of this paper would tend to support the 
view that the EU Member States should strive for harmonization at a region-
al EU level without awaiting for (or synchronizing with) some agreement, if 
any, to be reached by the world-wide community. Below there are some con-
siderations on the existing options for potential harmonization of nuclear lia-
bility regimes in the EU.

Harmonization Options

The issue of legal harmonization of nuclear third party liability has been 
addressed by the Community already back in the 1960ies. However, the Com-
munity action then remained at proposal stage and the proposals were shelved 
when the Member States proceeded to conclude the Paris and Brussels Con-
ventions under the auspices of the OECD. Since then the discussion on nu-
clear liability matters in EU has been developing through various stages - the 
most recent of which comprise the publication of the so-called Gomez Acebo 
Legal Report 75 in 2009, preparation of Recommendations by the so-called In-

upon Member States to work towards establishing a global nuclear liability regime that addresses 
the concerns of all States that might be affected by a nuclear accident with a view to providing 
appropriate compensation for nuclear damage, and to give due consideration to the possibility of 
joining the international nuclear liability instruments as a step towards achieving such a global 
regime.

 73 “The establishment of binding obligations on international supplementary compensation 
for damages caused by nuclear installations located in the territory of another states requires 
VSHFLDO� MXVWL¿FDWLRQ��:K\� VKRXOG� QDWLRQDO� WD[�PRQH\� EH� XVHG� IRU� WKDW� SXUSRVH"� >���@� VROLGDULW\�
GHYHORSV�LI�WKHUH�LV�D�ULVN�FRPPXQLW\�ZKLFK�LQ�WKH�¿UVW�SODFH�PHDQV�D�UHJLRQ�ZKHUH�HDFK�VWDWH�LV�
mutually exposed to the nuclear liability originating from another state of the region. [...] Given 
WKLV�FRQFHSW��LW�LV�QRW�GLI¿FXOW�WR�XQGHUVWDQG�WKDW�WKH�%UXVVHOV�UHJLRQDO�UHJLPH�LV�DQ�XQGLVSXWHG�
success, while global regime of the Convention on Supplementary Compensation lacks adhering 
states” [9, p. 381].

 74� 6R�IDU�5RPDQLD�LV�WKH�VROH�(8�0HPEHU�6WDWH�ZKLFK�KDV�UDWL¿HG�WKH�&6&��:KHUHDV�)UDQFH��
for example, views a system based on the revised Paris Convention (together with the revised 
Brussels Convention Supplementary to the Paris Convention), the revised Vienna Convention and 
the Joint Protocol as providing an appropriate basis for the compensation of nuclear damage. See 
the Joint Statement on Liability for Nuclear Damage as of 13/28 August of 2013 by France and the 
United States.

 75� *RPH]�$FHER�UHIHUV�WR�WKH�6SDQLVK�ODZ�¿UP�*RPH]�$FHER�	�3RPER�ZKLFK�SUHSDUHG�WKLV�
UHSRUW��2ULJLQDOO\�FODVVL¿HG�DV�DQ�ÄLPSDFW�DQDO\VLV³��LW�ZDV�ODWHU�UH�FODVVL¿HG�DPRQJ�³OHJDO�VWXG-
ies” commissioned by the European Commission. Finally, the study was published on 1 Decem-
ber, 2009, described as merely a report TREN/CC/01-2005. It was not approved in any way by 
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formal Expert Group on Nuclear Liability (INLEX) 76 during 2011-2013, con-
ducting public consultations on the need for common rules at EU level on in-
surance and compensation for nuclear accidents in the EU in 2013 77 as well as 
issuing of the Roadmap on nuclear third-party insurance and liability by Di-
rectorate-General for Energy of the European Commission in 2013 78. All these 
initiatives confirm that the view that due to the existing different nuclear lia-
bility regimes applied in various EU Member States the main problem to be 
addressed is the lack of legal unity, which affects the proper functioning of the 
internal market as well as “regime-independent” operation of victims’ com-
pensation system. Various options for harmonization of nuclear liability mat-
ters within the EU have been considered and proposed.

According to the Gomez Acebo Legal Report, different policy options 
should be distinguished in relation to each respective group of nuclear liabili-
ty issues. With regard to (i) nuclear insurance 79, in relation to which the pow-
ers to act are shared among the EU and its Member States, the adoption of the 
Euratom Directive is the only legally viable option because of the obligation 
of the Community under Article 98 of the Euratom Treaty to adopt a directive 
that harmonizes nuclear insurances throughout the Community. On the oth-
er hand, with regard to (ii) jurisdictional arrangements 80, in relation to which 
EU enjoys exclusive powers, no option is effectively appropriate because the 
Community has seemed to renounce to its powers to legislate in the field when 
nuclear liability is concerned 81. Finally, with regard to (iii) all other issues that 

the European Commission and should not be relied upon as a statement of Commission views. 
Retrieved from http://ec.europa.eu/energy/nuclear/studies/doc/2009_12_accession_euratom.
pdf on 1 August 2014.

 76 More about INLEX see at http://ola.iaea.org/ola/inlex-group.html; retrieved on 1 August 
2014.

 77 Retrieved from http://ec.europa.eu/energy/nuclear/consultations/20130718_power-
plants_en.htm on 1 August 2014.

 78 Retrieved from http://ec.europa.eu/smart-regulation/impact/planned_ia/docs/2013_
ener_027_nuclear_liability_en.pdf on 1 August 2014.

 79� 1XFOHDU�LQVXUDQFH�LV�XQGHUVWRRG�DV�¿QDQFLDO�VHFXULW\�RI�ZKLFK�SULYDWH�LQVXUDQFH�FRQWUDFWV�
is only one type, next to bank guarantees, operator pools, self-insurance, etc.

 80 I.e. jurisdictional arrangements related to nuclear third party liability (recognition and 
enforcement of judgments; service of documents).

 81 When the 2004 Paris Protocol was concluded, before EU enlargement, the Community 
did not attempt to hold on to its exclusive powers on the jurisdictional aspects of nuclear third 
party liability issues, but agreed in various Council decisions that the Paris Convention EU Mem-
ber States sign and ratify the Protocol, even though its jurisdictional rules deviate from the EC 
Regulation 44/2001. Given that it already exercised its powers and accepted that jurisdiction and 
enforcement/recognition of nuclear third party liability matters be governed by the extraordinary 
rules of the 2004 Paris Protocol, the Community would be legally unable to revoke this Council 
decision and force the Paris Convention EU Member States —that are, in the meantime, inter-
nationally bound by the Protocol— to switch to Regulation (EC) 44/2001. See p. 7 of the Gomez 
Acebo Legal Report.
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may arise under nuclear third party liability 82, in relation to which the powers 
to act are again shared among the EU and its Member States, the broad spec-
trum of five possible options 83 is available, however, the adherence of all 28 
EU Member States to the Paris Convention has been identified as the politi-
cally preferred option 84.

Following the workshop organized in Brussels in June 2010 by the Eu-
ropean Commission on the “Prospects for a Civil Nuclear Liability Regime in 
the Framework of the European Union” as well as the follow-up meeting of 
the working group on nuclear liability in the European Union in Luxembourg 
in April 2011, INLEX has been asked to explore common ground amongst the 
stakeholders who should give recommendations for a future proposal of the 
European Commission under Article 98 of the Euratom Treaty 85. After be-
ing assured that European Commission has no intention to pursue any op-
tion which would work against the possibility of the future creation of a global 
regime based on the CSC and that any proposal from the European Commis-
sion would work on the basis of the current nuclear liability principles, includ-
ing channeling of liability exclusively to the operator, INLEX has produced its 
two complementary recommendations in relation to potential future legisla-
tive proposal of the European Commission targeting to increase legal coher-
ence in the EU in area of nuclear liability 86.

Under the first INLEX recommendation, the EU decision(s) should be ad-
opted, according to which all EU Member States are required to join the Vi-
enna or the Paris Conventions, as amended respectively in 1997 and 2004. 
Such a decision would imply that five non-conventional EU Member States 87 
should join either revised Paris or revised Vienna Convention, seven Vien-
na Convention EU Member States 88 should adhere to the 1997 Vienna Pro-
tocol and all fourteen Paris Convention EU Member States 89 should adhere 

 82 All other issues may cover the qualitative and quantitative nature of the liability, the con-
cept of nuclear accident and damages (personal, property, environment), etc.

 83� 7KRVH�¿YH�RSWLRQV�DUH�WKH�IROORZLQJ���L��SUHVHUYDWLRQ�RI�WKH�VWDWXV�TXR���LL��KDUPRQLVDWLRQ�
WKURXJK�UDWL¿FDWLRQ�RI�WKH�3DULV�&RQYHQWLRQ�E\�DOO����(8�0HPEHU�6WDWHV���LLL��SDUWLDO�KDUPRQLVD-
tion of the nuclear liability framework by joining the revised Paris Convention by 10 contracting 
SDUWLHV�WR�WKH������9LHQQD�&RQYHQWLRQ�DQG�E\�UDWL¿FDWLRQ�RI�WKH������3DULV�3URWRFRO�E\����FRQ-
tracting parties to the Paris Convention; (iv) Euratom accession to the revised Paris Convention 
and (v) Euratom Directive based on Art. 98 of the Euratom Treaty.

 84 See p. 8 of the Gomez Acebo Legal Report.
 85 See Nuclear Law Bulletin No. 87, Vol. 2011/1, P. 107. Retrieved from http://www.oecd-

nea.org/law/nlb/nlb87.pdf on 1 August 2014.
 86 The mandate of working group in fact was split into 3 parts to issue separate recommen-

dations in relation to (i) claims handling and related matters, (ii) insurance, operator’s pools and 
RWKHU�¿QDQFLDO�VHFXULW\�DQG��LLL��OLDELOLW\�DPRXQWV�DQG�RWKHU�LVVXHV�UHVSHFWLYHO\�

 87 I.e. Austria, Cyprus, Ireland, Luxembourg and Malta.
 88 I.e. Bulgaria, Croatia, Czech Republic, Estonia, Hungary, Lithuania and Slovakia.
 89 I.e. Austria, Belgium, Denmark, Finland, France, Germany, Greece, Italy, Netherlands, 

Portugal, Slovenia, Spain, Sweden and the United Kingdom.
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to the 2004 Paris Protocol. As an alternative to such an ambitious proposal, 
the “more balanced” recommendation was proposed, whereby only those EU 
Member States wishing to join the Vienna Convention or the Paris Conven-
tion should ratify exclusively the Vienna or the Paris Convention, as amended 
respectively in 1997 and 2004. The adoption of proposed EU decision would 
imply that any of the current five non-conventional EU Member States would 
have the discretion to retain its non-conventional status and not to join any 
of the revised nuclear conventions at all. Also, as an additional INLEX recom-
mendation, all EU Member States being parties to either Vienna or Paris Con-
vention are urged: (i) to adhere to as soon as possible to “their” respective 
amending Protocols of 1997 and 2004 90 and, (ii) if they have not already done 
so, to adhere to the Joint Protocol. The latter EU decision would be addressed 
exclusively to conventional EU Member States 91 and would have a rather lim-
ited effect due to its non-binding nature.

Besides the recommendation to issue the EU decision, as was discussed 
above, INLEX has also proposed to adopt the EU Directive, which would (i) 
establish amounts for nuclear third party liability and compulsory financial 
security up to these amounts in line with the revised Paris Convention 92 as 
well as (ii) to require EU Member States to ensure that up to the amounts 
quoted under (i) above, compensation available under their legislation shall 
indemnify victims in all EU Member States without discrimination based up-
on nationality, domicile or residence. The latter aspect is of particular im-
portance, because the differentiation of claims of victims from different EU 
Member States would be expressly eliminated. Following the INLEX recom-
mendation such EU directive would be applicable to all EU Member States 
and would therefore provide the basis for a new harmonized nuclear liability 
regime, which could possibly deviate from existing legal principles of interna-
tional conventions.

The aforesaid INLEX recommendations and the follow-up preparation of 
DG Energy’s Roadmap on nuclear third-party insurance and liability in 2013 
(hereinafter - the “Roadmap”) 93 effectively suggest to “test” the scope and vi-
ability of Article 98 of the Euratom Treaty, which expressly empowers the 
European Council to legislate in the area of nuclear insurance. Based on the 
aforesaid Roadmap the European Commission is asked to consider the fol-

 90� 7KLV�VXE�VHFWLRQ��L��LV�WR�EH�LJQRUHG�LI�WKH�¿UVW�,1/(;�5HFRPPHQGDWLRQ�DGGUHVVLQJ�DOO�(8�
Member States (but not only to those EU Member States which are already the parties to either 
Vienna or Paris Convention), as discussed above, is chosen.

 91� 7KH�¿YH�QRQ�FRQYHQWLRQDO�(8�0HPEHU�6WDWHV�ZRXOG�WKHUHIRUH�UHPDLQ�QRW�DIIHFWHG�LQ�DQ\�
way by such EU decision.

 92 Under the 2004 Paris Protocol, the current maximum level of operator’s liability of SDR 
15 million (approx. EUR 17 million) under the 1963 Paris Convention would be raised to the mi-
nimum amount of EUR 700 million. EU Member States would have a reasonable timeframe to 
implement such requirement (e.g. 10 years).

 93 See supra note 78.
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lowing 3 options for possible harmonization measures in those areas, which 
to one or another extent are related to nuclear insurance:

�� 2SWLRQ����LPSURYHPHQW�WR�FODLPV�PDQDJHPHQW�V\VWHPV�$1'�LQFUHDVH�
of minimal insurance amounts 94;

�� 2SWLRQ�����2SWLRQ���DERYH��$1'�LQWURGXFWLRQ�RI�WKH�FRQFHSW�RI�XQOLP-
ited liability 95;

�� 2SWLRQ����HVWDEOLVKPHQW�RI�D�QHZ�DQG�FRPSOHWHO\�KDUPRQL]HG�QXFOHDU�
liability regime 96.

It seems that Option 1 above would not trigger any derogation from exist-
ing international nuclear conventions and therefore may avoid any strong op-
position from conventional EU Member States, however, it would not solve 
legal patchwork situation in the EU. Option 2, on the other hand, is the more 
controversial option, because the introduction of the concept of unlimited li-
ability would most likely increase the liability and costs for many nuclear op-
erators, especially those based or operating in Vienna Convention Member 
States 97. Finally, Option 3 is politically very ambitious and probably hardly 
achievable option at the current stage as it would imply the creation of new 
additional nuclear regime and the need for most Member States to denounce 
the Paris and Vienna Conventions.

Taking into the account that the work on the “EU nuclear insurance di-
rective”, irrespective of its scope, may require significant amount of time and 
broad political consensus, the adoption of recommendation or other EU law 
instrument of a non-binding nature, which would urge the conventional EU 
Member States to adhere “at least” to both (i) the 1988 Joint Protocol as well as 
(ii) the 1997 Vienna Protocol and the 2004 Paris Protocol respectively, would 
already be the tangible achievement by the EU as well as the clear guideline 
for EU Member States in the complex nuclear labyrinth. The accession by all 
conventional EU Member States to the aforesaid international instruments 
may be considered as an interim optimal solution for current patchwork situa-
tion as it would at least enable to achieve the compatibility of international nu-
clear liability rules applicable in EU with the fundamental principles of non-
discrimination and equal treatment under acquis commuinautaire.

 94 Under this option the existing legal regimes framed by international conventions, includ-
ing the concept of capped limited liability, would remain intact.

 95 Under this option no impingement on general legal principles of both Paris and Vienna 
Conventions (e.g. strict and exclusive liability of the operator, compulsory insurance with a mini-
PDO�LQVXUDQFH�DPRXQW�DW�VLJQL¿FDQW�KLJKHU�OHYHOV�WKDQ�WKRVH�FXUUHQWO\�DSSOLFDEOH��LV�HQYLVDJHG�

 96 Under this option such new EU nuclear regime would possibly derogate from existing 
legal principles of the international conventions and therefore may cause most of EU Member 
States to denounce the Paris and Vienna Conventions respectively.

 97 It should be noted in this regard that the rejection of the limited liability principle has 
already been embraced by Germany (a contracting party to both Paris Convention and Brussels 
Supplementary Convention) and three non-convention countries, namely Austria, Japan and 
Switzerland. Furthermore, the concept of unlimited liability will also be incorporated into the 
revised Paris Convention once the 2004 Paris Protocol comes into force.
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conclusions
The rules enshrined in the applicable nuclear conventions have not been 

originally tailored for their application in the single EU market, where the 
non-discrimination and equal treatment principles in relation to all EU cit-
izens should be respected. The specific nature of the mutual obligations of 
EU Member States requires for a special approach to nuclear liability mat-
ters, which would be compatible with fundamental EU law principles. The dif-
ferences among EU Member States, which have acceded to different interna-
tional nuclear liability conventions, are significant, but are possibly compliant 
with the discrimination and equal treatment principles under the primary EU 
law, especially if all such countries would recognize each other as contracting 
parties when applying their respective convention. Such compliance would be 
facilitated by the adherence to the 1988 Joint Protocol by the remaining five 
conventional EU Member States, which so far are hesitant to do this. Anoth-
er more challenging dilemma, however, is to reconcile the position of 23 EU 
Member States, which have adhered to one or another international conven-
tion, with the opposing position of other 5 EU Member States, which disre-
gard the need of any special nuclear liability regulation and which continue to 
apply general tort law rules also to nuclear liability.

Various proposals regarding the available options for harmonization of 
nuclear insurance and compensation related issues in the EU have already 
been considered both at formal and informal levels. However, equal treat-
ment of all EU citizens and establishment of level playing field for all nucle-
ar operators in the single EU market still remains to be a very ambitious task, 
which requires some further efforts from the European Commission and all 
EU Member States towards political consensus. Even though the creation of 
regional nuclear liability regime may cause serious challenges, the harmoni-
zation of nuclear liability patchwork at a pan-European level is the only fea-
sible direction for EU Member States to progress further, even if that would 
imply the creation one more regime, in addition to the patchwork of different 
regimes already existing in the globe.
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annex 1. operators’ liability according to national laws  
in eu member states

no eu member state convention 
UDWL¿HG�E\�06

liability cap, 
in €

financial secu-
rity minimum, 
in €

1 Austria PC (signed but 
QRW�UDWL¿HG�

Unlimited 446.6 million

2 Belgium PC 1.2 billion 1.2 billion

3 Bulgaria VC 49.1 million 49.1 million

4 Croatia VC 43.9 million 43.9 million

5 Cyprus - Unlimited -

6 Czech Republic VC 232 million 232 million

7 Denmark PC Unlimited 700 million

8 Estonia VC Unlimited -

9 Finland PC Unlimited 700 million

10 France PC 91.5 million 91.5 million
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no eu member state convention 
UDWL¿HG�E\�06

liability cap, 
in €

financial secu-
rity minimum, 
in €

11 Germany PC Unlimited 2.5 billion

12 Greece PC 16.3 million -

13 Hungary VC 109 million 109 million

14 Ireland - Unlimited -

15 Italy PC 5.4 million 5.4 million

16 Latvia VC 114.2 million to be determined 
by government

17 Lithuania VC 154 million ¼�����PLOOLRQ

18 Luxemburg PC (signed but 
QRW�UDWL¿HG�

Unlimited -

19 Malta - Unlimited -

20 Netherlands PC 1.2 billion 1.2 billion

21 Poland VC 345 million 345 million

22 Portugal PC 16.3 million -

23 Romania VC 345 million 345 million

24 Slovakia VC 75 million 75 million

25 Slovenia PC 700 million -

26 Spain PC 1.2 billion 1.2 billion

27 Sweden PC Unlimited 1.2 billion

28 United Kingdom PC 156.7 million 156.7 million

Abbreviations:

PC - 1960 Paris Convention
VC - 1963 Vienna Convention
Source: http://ec.europa.eu/energy/nuclear/consultations/20130718_

powerplants_en.htm. Retrieved on 1 August 2014.
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abstract
Nuclear industry continues to grow incessantly to cope with the burgeon-

ing energy requirements of a developing world. The risks presented by this ex-
pansion are of an enormous quantum and inherently inevitable. Hence, in or-
der to reduce them they need to be sufficiently spread over a large financial 
base; which is the very idea that nuclear insurance pools have been designed 
to implement. Four prime international instruments viz., the IAEA’s Vienna 
Convention on Civil Liability for Nuclear Damage, 1963 (entered into force in 
1977), the OECD’s Paris Convention on Third Party Liability in the Field of 
Nuclear Energy of 1960 (which entered into force in 1968), the Brussels Sup-
plementary Convention,1963 and the Convention on Supplementary Com-
pensation, 1997 (CSC) outline the concept of channelling of nuclear third par-
ty liability to the operator being the license holder for the nuclear power plant, 
deeming it rationally feasible. Most national legislations work on the same 
principle by rendering the operator solely liable and the supplier is exempt-
ed save when there is a contractual liability. Recent developments, particular-
ly the unusual Right of Recourse provision of the Indian Civil Liability for Nu-
clear Damage Act, 2010 deviates from the traditional international practice by 
making the suppliers liable to the operator, have had significant implications 

 1 Ms. Aishwarya Saxena graduated in Nuclear Law from the National Law University, New 
Delhi, India. She is also a member of the International Nuclear Law Association and the Nuclear 
Law Association of India.



790

Aishwarya Saxena

on nuclear trade and development. The Indian version of right of recourse has 
triggered debates worldwide as regards the plausibility of holding the suppli-
ers responsible even after intensive safety review by the national nuclear reg-
ulator through the regulatory process of licensing. Apparently, there are only 
two solutions to resolve this impasse: either the Indian legislation needs re-
vision in order to align it with the international instruments or a mechanism 
has to be structured to accommodate the interests and address the concerns 
of all stakeholders by devising a separate insurance policy to cover the risks of 
the insurers. Much water has flowed under the bridge during the six decades 
since initiation of the early nuclear pools - Nuclear Electric Insurers Limited 
(NEIL) and European Liability Insurance for Nuclear Industry (ELINI) and 
providing an insurance cover to hundreds of suppliers is a new challenge. An-
other relevant issue that requires the attention of the nuclear insurance indus-
try is that as of January 18, 2013 there are 437 operating nuclear installations 
worldwide and yet a significant number of them are not insured. While state 
owned nuclear installations may not require insurance as the liability arising 
in their case may be covered by state responsibility, all other nuclear installa-
tions require coverage by an insurance policy.

The proposed paper is aimed at analyzing the raison d’être for this unprec-
edented exposure of the supplier and exploring logical options for the nucle-
ar suppliers as well as the insurers to counter the charade at hand by looking 
into existing frameworks in other industries involving immense risks like the 
aviation industry and consider the probable way out.

overview
The nuclear energy is perceived as an imminent solution of the ever-grow-

ing energy requirements of a developing world. It has but in recent times, got 
encircled into unforeseen difficulties inhibiting its growth at desirable pace. 
These are product of the emergence of new concepts in nuclear liability which 
deviate from the traditional principles. Four prime international instruments 
viz., the International Atomic Energy Agency’s Vienna Convention on Civil 
Liability for Nuclear Damage, 1963 2, the OECD’s Paris Convention on Third 
Party Liability in the Field of Nuclear Energy of 1960 3, the Brussels Supple-
mentary Convention,1963 and the Convention on Supplementary Compensa-
tion, 1997 (CSC) outline the concept of channelling of nuclear third party li-
ability to the operator being the license holder for the nuclear power plant, 
deeming it rationally feasible. Recent developments, particularly the unusual 
Right of Recourse provision of the Indian Civil Liability for Nuclear Damage 
Act, 2010 which deviate from the traditional international practice by making 
the suppliers liable to the operator, have had significant implications on nu-

 2 Entered into force in 1977.
 3 Which entered into force in 1968.
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clear trade and development. The Indian version of right of recourse has trig-
gered debate worldwide as regards the plausibility of holding the suppliers re-
sponsible even after intensive safety review by the national nuclear regulator 
through the regulatory process of licensing. This paper is aimed at analysing 
the underlying reason for this unprecedented exposure and exploring logical 
options for various stake holders by looking into existing frameworks in major 
nuclear power states and the applicable principles of insurance.

new build
Nuclear energy is considered a significant means to reduction of carbon 

emissions all over the world. In fact developing countries are undertaking 
these projects as a clean development mechanism (CDM), which is also one 
of the measures under the Kyoto Protocol intended to encourage the transfer 
of technologies to developing nations that limit or avoid greenhouse gas emis-
sions and contribute to sustainable development 4. Furthermore, challenges 
of meeting electricity demand, reducing expenditure on importing energy, 
and ensuring constant economic growth while lowering carbon dioxide emis-
sions, leave many emerging nations with no alternative but to embark upon 
or expand their existing nuclear power program to ensure economic develop-
ment and energy security. As it appears from the International Atomic Energy 
Agency (IAEA) projections, these countries will account for 40 percent of total 
global nuclear power generation by 2035, up from 17 percent in 2010. Appar-
ently, rapid industrialization in these countries and consequent pattern of en-
ergy demand in these countries will soon match that of Europe, North Ameri-
ca and Japan. Of all nuclear reactors currently under construction, 69 percent 
are in China, India and Russia, with China alone accounting for 40 percent 
of the total. In addition, over 45 countries are looking to construct their first 
nuclear reactors in the next decade or so; the United Arab Emirates has bro-
ken ground on the construction of its first units, and Turkey, Jordan and Viet-
nam are well along in their plans to build their first civilian nuclear reactor 5. 
A few of others are also contemplating nuclear power, but serious challeng-
es remain in expanding or introducing a nuclear energy infrastructure in de-
veloping countries. Major barriers include the high cost of building nuclear 
power plants, the time required to develop robust legal and regulatory frame-
works, the long-term commitment required, establishing a sustainable safe-
ty and non-proliferation culture, small grid sizes and lack of interconnections, 
and human resources capacity. This on one hand presents a promising scenar-
io for the future, on the other it seems to alter the existing structure of the nu-
clear industry.

 4 Nuclear Energy Key for Developing Nations to Meet Carbon Reduction Goals by the Nu-
clear Energy Institute, 2000.

 5 IAEA 2010, International Status and Prospects of Nuclear Power.
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traditional approaches

International

Customizing domestic nuclear liability legislation to create homogeneity 
was deemed desirable at it would create legal certainty while ensuring public 
welfare. Most national nuclear liability legislation are therefore, based on cer-
tain basic principles of nuclear liability. Precisely, these principles prescribe 
compensation without discrimination, strict and exclusive liability of the op-
erator so that the victim is relieved from proving fault and that in the case of 
an accident, and all claims are to be brought against the nuclear operator. This 
legal channelling is regardless of the accident’s cause and simplifies the pro-
cess because claimants do not have to figure out who is responsible as under 
law it will be the nuclear operator. Another important principle is that of man-
datory financial security which implies that the operator must maintain insur-
ance cover, to ensure that funds will be made available by the operator or their 
insurers to pay for damages. The minimum amount of protection required 
however, is set by national laws which in turn often depend on international 
treaty obligations. Because of its significant role in a country’s development, 
the nuclear industry has always been promoted and making the operator sole-
ly and infinitely liable could leave him exposed to a risk too great to be coped 
with by him alone, this could be detrimental to further growth of the industry; 
which is why quid pro quo has evolved as a fundamental principle of nuclear 
liability. Limiting the amount of the operator’s liability and specifying the time 
bar for victims to file claims operate are the premise or the channelled (i.e. ex-
clusive) and strict nature of the operator’s liability 6, his consequential obliga-
tion to arrange a financial security, the exclusive jurisdiction of one competent 
court or forum and the exclusive application of a single law - the law of the in-
stallation state, are therefore, considered basic principles of nuclear liability.

This uniformity also facilitates the determination of liability for damage 
arising from the transport of nuclear substances from one country to anoth-
er and resolving the dilemma of jurisdictional competence and choice of laws 
for those claims and yet today the international nuclear liability regime is ex-
tremely complex because of the existence of different instruments subscribed 
to in different parts of the world and the lack of participation from several ma-
jor nuclear power states like the US, China and Japan 7. Though there have 
been efforts to coordinate the prime international instruments viz. the Par-
is and Vienna Conventions through amendments and protocols, the absence 
of any significant concurrence renders these widely acclaimed endeavors in-

 6 See Wolff, K., The Vienna International Conference on Civil Liability for Nuclear Damage, 
in Weinstein, J. (ed.) Progress in Nuclear Energy, Pergamon Press: Oxford 1966, on p. 7.

 7 Civil Liability for Nuclear Damage: Advantages and Disadvantages of Joining the Inter-
national Nuclear Liability Regime, A paper by the International Expert Group on Nuclear Liabil-
ity (INLEX).
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effective 8. Others, such as the Convention on Supplementary Convention, are 
not in force; and for those that are in force, many major nuclear countries are 
not party to them 9. Furthermore, variations between domestic civil nuclear li-
ability legislation hampers international trade.

In different countries, institutional arrangements vary. Usually govern-
ments have a great degree of involvement in planning, and in the case of de-
veloping countries the government also plays a pivotal role in financing and 
operation. As embarking nuclear nations may initially lack the technical 
know-how, construction is often on a turnkey basis, wherein the reactor ven-
dor assumes all technical and commercial risks in delivering a functioning 
plant on time and at a particular price. Owing to the large scale at which nu-
clear power projects are undertaken, the vendor may create a consortium to 
build, own and operate the plant. As the industry becomes more internation-
al, new arrangements are likely, including public-private partnerships. How-
ever, countries that have a sizable nuclear power program and are expanding 
have a varying degree of indigenization.

In the early days of the development of the nuclear industry, governments 
realised the need to protect the public from the exceptional risks posed by the 
production of nuclear energy, the economic benefits of a developed nuclear 
power industry, and the need to protect investors and suppliers from ruin-
ous claims for damages. It quickly became obvious that the answer lay in re-
moving the legal and financial impediments to industrial development while 
at the same time ensuring adequate compensation for any damage that might 
be suffered by innocent third parties 10. Hence, a rationalized approach as re-
gards the supplier’s liability is followed worldwide. The principle of exclusive 
liability of the operator which has emerged as one of the fundamental princi-
ples of nuclear liability in the international arena implies that in the case of 
an accident, all claims are to be brought against the nuclear operator. This le-
gal channelling is regardless of the accident’s cause. By inference suppliers or 
builders of the plant are protected from public litigation in the case of an ac-
cident. This principle in most national legislations is clearly intended to make 
sure that the liability for nuclear damages stays primarily with the operator, 
who is in the best position to prevent the damage and to provide insurance if 
damage occurs. Channeling liability to the plant operator is comparatively ra-

 8 The Problems and Gaps in The Nuclear Liability Conventions and An Analysis of How 
An Actual Claim Would be Brought Under The Current Existing Treaty Regime in The Event of a 
Nuclear Accident by Duncan E.J. Currie.

 9� 7KH�3DULV�&RQYHQWLRQ�KDV�WKXV�IDU�EHHQ�UDWL¿HG�E\����6WDWHV��WKH�%6&�E\�����(XURSHDQ��
6WDWHV��DQG�WKH�9LHQQD�&RQYHQWLRQ�E\����6WDWHV�ZRUOGZLGH��7KH�-RLQW�3URWRFRO�KDV�EHHQ�UDWL¿HG�
by 25 out of the 51 Paris and Vienna Convention States. But many of the most important nuclear 
States such as China, India, Japan, the Republic of Korea and the USA do not adhere to any of the 
nuclear conventions in force. About half of all nuclear installations worldwide are not covered by 
the nuclear conventions regime.

 10 International Nuclear Third Party Liability Law - The Response to Chernobyl by Julia A. 
Schwartz.
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tional because insuring a single plant is simpler and therefore more econom-
ical than separately insuring the plant’s hundreds of suppliers. Furthermore, 
after a power plant component has been rigorously scrutinized and licensed 
by the national regulator, it is pertinent for the legal liability associated with 
that component to shift away from its supplier; imposing exclusive and strict 
liability on the utility which will operate and maintain it, aligns legal and func-
tional responsibility and serves the public safety interest.

National

It may be instructive to look into a few major legal frameworks in develop-
ing countries as well as those of the developed ones.

United States

The idea of channelling liability solely to the operator can be traced to 
principles that evolved in the United States 11. Until 1954, the U.S. government 
was liable for any nuclear incident because all nuclear facilities were run by 
the government or the military. The 1950s saw the beginning of penetration of 
nuclear power into the electricity market and the emancipation of nuclear in-
dustry form the direct control of the government 12. A fascinating period of in-
tensive research and development, with hopes for providing the world with a 
cheap and practically inexhaustible alternative source of energy, was accom-
panied by an epiphany that a robust regime needed to be devised to keep up 
with the transition. In 1954, Section 170 of the original Atomic Energy Act set 
out certain provisions regarding indemnification and limitation of liability. As 
per the traditional tort liability which is based on fault, any subject may be lia-
ble. Liability is unlimited and liability insurance is voluntary while on the oth-
er hand, nuclear liability is strict, channeled to the operator, limited and fi-
nally, liability insurance or equivalent financial security is mandatory. These 
deviations could undoubtedly affect victims as well as the nuclear power gen-
eration industry 13 and with the memory of the devastating power of nuclear 
technology still fresh, stakeholders saw that the corresponding risks and lia-
bilities were substantively different from other conventional industrial appli-
cations. Exposure to such substantial risks was unacceptable and proved to be 
a hurdle in attracting meaningful investment to the sector. At the same time, 
American nuclear suppliers wanted to expand into Western Europe but were 

 11 Tom Vanden Borre, “Channeling of Liability: A Few Juridical and Economic Views on 
an Inadequate Legal Construction”, in Contemporary Developments in Nuclear Energy Law: 
Harmonizing Legislation in CEEC/NIS, ed. Nathalie L.J.T. Hogback (London: Kluwer Law In-
ternational, 1999), 13, 17-18.

 12 Nuclear Power Development - History and Outlook by N.L. Char and B.J. Csik.
 13 Limitation of Third Party Nuclear Liability: Causes, Implications and Future Possibilities 

by Marcus Radetzki.
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not willing to expose themselves to liability claims for nuclear incidents oc-
curring outside the territory of the United States 14. Hence, a holistic approach 
was taken in the US and in 1957 an amendment to this law was introduced by 
two members of Congress named Price and Anderson; the eponymous Price 
Anderson Act thus became the primary U.S. nuclear liability legislation. This 
act requires the operator to provide funds sufficient to meet his financial ob-
ligations by way of insurance. Liability is not channelled to the operator as 
such, the operator’s financial funds must provide for both the operator and 
any suppliers of goods and services to the operator. In effect it covers the per-
sonal liability of all those who may have some responsibility for a nuclear in-
cident, hence liability is absolute to the site and is economically channelled to 
the site, its operator and his insurance. In this way, liability is still channelled 
for the benefit of the victims and there is little material difference with the 
channelling arrangements under the conventions 15.

This unique and free-standing arrangement is based on ‘economic chan-
nelling’, wherein victims can sue both the operator and any other party who 
caused the accident, e.g. a reactor designer or uranium supplier. The US sys-
tem, though different from the prevalent international regimes, calls for ap-
preciation for its holistic approach unlike legal fiction that forms the basis for 
legal channelling. It is based on real provisioning for the victims instead of 
directing the whole liability to a single functionary of the system i.e. the op-
erator. Accordingly, it takes care of the liability of all the persons who may 
be found responsible and concentrates on a financial coverage for their lia-
bility. The operator’s insurance is indeed supposed to be an omnibus cover-
age or umbrella insurance covering these other parties´ third party liability 
as well; for this the operator claims an extra charge in the procurement con-
tract. An example of this can be found in another low probability, high dam-
age event industry Space Insurance, where satellite operators worldwide have 
their space risks insured, but they can also involve manufacturers, space and 
defence agencies, and even launch providers. Such an organization jointly ap-
proaches an insurance broker to arrange this insurance with a number of un-
derwriters. This is known as inter-party waiver of liability 16.

Canada

Canada was one of the first countries to develop a nuclear power pro-
gramme after the Second World War and has since developed the unique Can-

 14 See Evelyne Ameye, “Channeling of Nuclear Third Party Liability towards the Operator: 
Is It Sustainable in a Developing Nuclear World or Is There a Need for Liability of Nuclear Archi-
tects and Engineers,” European Energy and Environmental Law Review 19 (1) (2010): 33, 35.

 15 Insurance of Nuclear Risks by Sebastiaan M.S. Reitsma and Mark G. Tetley in OECD’s 
International Nuclear Law: History, Evolution and Outlook ISBN 978-92-64-99143-9.

 16 Pagnanelli Risk Solutions (2009), “Space Activities and Relevant Insurance Implica-
tions”, Risk Management,No. 45, May.
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ada Deuterium Uranium (CANDU) system, the reactors based on which have 
been successfully sold in Canada, as well as abroad. Now, the Canadian econ-
omy is highly energy intensive, yet accessible hydroelectric generation has 
largely been developed already, and there is increasing pressure to phase out 
or significantly decrease the use of fossil fuels. It is therefore turning its atten-
tion to nuclear technology as a source of abundant, reliable generation with-
out greenhouse gas emissions. Currently 15% of Canada’s electricity needs are 
fetched from within three different provinces 17. There are currently 22 nucle-
ar power reactors in Canada which are operated by public utilities and private 
companies in Ontario (20), Quebec (1) and New Brunswick (1). Of the 22 re-
actors installed, 2 have been permanently shut down; 17 reactors are current-
ly in full commercial operation and they generate about 15% of Canada’s elec-
tricity and 50% in Ontario.

The Canadian Nuclear Liability Act 18 establishes a civil liability regime for 
those involved in the nuclear power industry. The Act prescribes the duties 
owed to the public by the operator of a nuclear installation which includes a 
duty to ensure that no person or property is injured or damaged by the fis-
sionable or radioactive properties of nuclear material that is either in its in-
stallation, on route to the installation, or that was in the installation and has 
not subsequently been in another installation operated by another person 19. 
The Act makes the operator absolutely liable for any breach of this duty with-
out any exception, and thus, no proof of negligence or fault is required to es-
tablish liability 20 and where 21 two or more operators are liable, they are jointly 
and severally liable. In addition, Section 6 of the said act stipulates that even 
if the injury or damage is not attributable to the breach of duty, the operator 
is still responsible if it was not reasonably separable from damage or injury 
that was as a result of a breach. This seems to be based on the insurmountable 
difficulty in separating two categories of damages. Also, the Act creates some 
certainty for contractors and suppliers to a nuclear facilities in as much as it 
states that an operator has no right of recourse or indemnity against any per-
son in respect of its liability under the Act 22 and no other person is liable for 
any injury or damage attributable to the breach of the duty imposed on an op-
erator by the Act 23. This means that a contractor or supplier whose negligence, 
in part or in whole, causes an accident at a nuclear plant is protected from li-
ability for that negligence, yet the operator, who may not have been negli-
gent at all, is entirely liable. Apparently, this is a fundamental change from 

 17 Statistics Canada (January 2013), Table 127-0002 Electric power generation, by class of 
electricity producer, Ottawa: Statistics Canada, pp. 10-11.

 18 1985, c. N-28.
 19 Section 3, Nuclear Liability Act.
 20 Section 4, Nuclear Liability Act.
 21 Section 5, Nuclear Liability Act.
 22 Section 10, Nuclear Liability Act.
 23 Section 11, Nuclear Liability Act.
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the ordinary operation of the law of negligence. The Canadian law, essential-
ly echoes the principle of legal channelling in conformity with various inter-
national regimes.

On January 30, 2014, the federal government introduced the Nuclear Lia-
bility and Compensation Act under Bill C-22 to replace the existing liability re-
gime for damage from nuclear incidents. Bill C-22 would also amend the cur-
rent liability regime for offshore oil and gas. Bill C-22 generally mirrors four 
previous bills that the federal government introduced since 2007 to replace 
the existing Nuclear Liability Act. However, each of those bills died on the Or-
der Paper 24.

The proposed Nuclear Liability and Compensation Act updates the regime 
in several respects:

�� 7KH�OHJLVODWLRQ�LQFUHDVHV�WKH�PD[LPXP�FRPSHQVDWLRQ�SD\DEOH�E\�WKH�
operator of a nuclear facility to third parties on an absolute liability basis (i.e., 
payable regardless of negligence or fault) from $75 million to $650 million as 
soon as Bill C-22 comes into force.

�� 7KLV�DEVROXWH�OLDELOLW\�OLPLW�ZLOO�LQFUHDVH�WR������PLOOLRQ�RQH�\HDU�DI-
ter Bill C-22 comes into force, to $850 million after two years and finally to $1 
billion after three years. The government is then to review these limits at least 
every five years.

�� 2SHUDWRUV�ZLOO�EH�UHTXLUHG�WR�PDLQWDLQ�LQVXUDQFH��RU�DOWHUQDWH�VHFXUL-
ty) for this full liability limit.

�� %LOO�&����H[WHQGV�WKH�XOWLPDWH�OLPLWDWLRQ�SHULRG�IRU�EULQJLQJ�D�FODLP�
for bodily injury to 30 years (with other damage remaining subject to a 10-year 
limitation period) 25.

Bill C-22 will harmonize Canada’s nuclear liability regime with the global 
liability regime contemplated in the CSC. Canada signed that treaty in Decem-
ber 2013, and enacting Bill C-22 will permit Canada to ratify the treaty, under 
which a country must ensure that compensation is available for damage that 
a domestic nuclear incident causes outside that country. Once ratified, Cana-
da can establish a relationship for civil nuclear liability with the United States, 
which is already a party to the treaty.

China

China is planning to increase its nuclear capacity to 40 GWe by 2020. Nu-
clear power would then represent four percent of China’s electricity demand. 
In 2004, nuclear industry produced 7 GWe, representing 2.3 percent of Chi-
na’s electricity generation. Thus, the aim is to nearly double China’s nuclear 
capacity in merely sixteen years 26.

 24 When a session of Parliament ends, all bills which have not been enacted into law are 
terminated. This is referred to as the Bill “dying on the Order Paper”.

 25 Nuclear Law Bulletin No. 92/VOL. 2013/2, ISSN 0304-341X, Canada.
 26� ,$($�&RXQWU\�3UR¿OHV�������&KLQD�
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China is not a party to any nuclear liability conventions. Also it has no spe-
cific law that deals with nuclear liability. The basic principles of nuclear lia-
bility there is laid down by the two replies of the State Council: in 1986 27 and 
2007 28.

The 1986 reply incorporated principles which are much alike those form-
ing the basis of the international nuclear liability regimes. With respect to a 
nuclear accident occurring at a nuclear installation or in connection with nu-
clear materials coming to or from a nuclear installation, the operator of that 
installation:

�� LV�³VWULFWO\´�OLDEOH�IRU�QXFOHDU�GDPDJH�VXIIHUHG�E\�WKLUG�SDUWLHV�DV�D�UH-
sult thereof;

�� LV�³H[FOXVLYHO\´�OLDEOH�IRU�QXFOHDU�GDPDJH�VXIIHUHG�E\�WKLUG�SDUWLHV�DV�D�
result thereof;

�� LV� OLDEOH� IRU�VXFK�QXFOHDU�GDPDJH�RQO\�XS� WR�DQ� LPSRVHG�PD[LPXP�
amount;

�� LV�OLDEOH�IRU�VXFK�QXFOHDU�GDPDJH�RQO\�ZKHUH�FODLPV�DUH�EURXJKW�ZLWK-
in a specified time period following the accident; and

�� KDV� WKH�EHQHILW�RI�XQLW\�RI� MXULVGLFWLRQ� UXOHV� IRU�DOO�QXFOHDU�GDPDJH�
claims.

The 2007 reply revised the maximum compensation payable by the opera-
tor to victims by increasing it from CNY 18 million to CNY 300 million. It also 
prescribe foe the state’s obligation to provide compensation formerly amoun-
ted CNY 300 to be increased to CNY 800 million. It obligates the operator to 
maintain financial security for the amount of its liability 29.

A distinct feature of the 2007 Reply is that it does not exempt the operator 
from liability for damage caused by nuclear accidents directly resulting from 
a “catastrophic natural disaster” 30 At the end of the 2007 Reply, it is indicated 
that the Atomic Energy Law of the People’s Republic of China shall be drafted 
to expressly provide for the foregoing matters as well as the limitation of ac-
tions, jurisdiction, etc.

As regards to the supplier’s liability, in China, provisions in the Product 
Quality Act (“PQA”) may be relevant 31. Article 73 of the PQA stipulates, “as far 

 27 State Council of the People’s Republic of China, reply to the ministry of Nuclear Industry, 
The National Nuclear Safety Agency and the State Council Atomic Energy Board in respect of 
Handling Nuclear Third Party Liability, 1986, State Council Gazette No. 23 Serial No. 1238 on 20 
August 2007.

 28 State Council of the People’s Republic of China, reply to the Ministry of Nuclear Industry, 
The National Nuclear Safety Agency and The State Council Atomic Energy Board in respect of 
Handling Nuclear Third Party Liability, 2007, State Council Gazette No. 23 Serial No. 1238 on 20 
August 2007.

 29 2007 Reply Section 8.
 30 2007 Reply Section 6.
 31 Product Quality Law (promulgated by the Standing Comm. National People’s Congress, 

Feb. 22, 1993, effective Sept. 1, 1993) (China).
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as nuclear installations and nuclear products are concerned, if the law and ad-
ministrative regulations have different rules, those rules will apply” 32.

Article 73 of the PQA, however, still leaves room for specific nuclear lia-
bility legislation 33.

Japan

The overall appraisal of the vision of nuclear power in 1986 provided 
long-range prospects of energy availability and electric power requirements 
through 2030, and a program for enhancement of safety called “Safety 21”, 
which further reinforced safety assurance measures in Japan. In 1990, Japan 
revised its supply targets to include alternative energy sources to mitigate its 
growing demand for oil and its part in the greenhouse effect. Having launched 
its civilian nuclear power programme in 1960, with the construction of the Ja-
pan Power Demonstration Reactor (JPDR), a boiling water reactor with a de-
sign net capacity of 10 MWe, today Japan is one of the major countries with 
a nuclear power program, with 50 operational reactors, exceeded only by the 
United States (104) and France (58) 34. As of the end of the fiscal year 2010, the 
total capacity of nuclear power generation was 46,821 MWe. The total capac-
ity of nuclear power generation of plants under construction was 2,650 MWe 
(2 plants) 35.

Even though Japan is not a party to any of the international nuclear lia-
bility conventions 36, it has devised its own national third party liability legis-
lation. It enacted two laws viz. the Act on Compensation for Nuclear Damage 
(“Compensation Act”) and the Act on Indemnity Agreements for Compensa-
tion of Nuclear Damage (“Indemnity Agreements Act”), which form the basis 
of the Japanese nuclear liability regime. The Japanese government has now 
indicated its intention to introduce legislation to ratify the CSC.

Currently in Japan, a nuclear damage compensation system is provid-
ed based on the Act on Compensation for Nuclear Damage (“Compensation 
Act”).

The Compensation Act stipulates the following:
1. a nuclear operator shall have no-fault, unlimited liability for nuclear 

damage caused by its reactor operation, etc., and the liability is channelled to 
the nuclear operator. However, if the damage is caused by “a grave natural di-

 32 Article 73, Product Quality Law (China).
 33 National Legislative and Regulatory Activities, OECD-NEA.
 34 IAEA - Power Reactor Information System.
 35 METI Nuclear Data (August 2004).
 36 Japan’s Compensation System for Nuclear Damage, ISBN 978-92-64-99200-9, OECD 

������WKH�VWDWXV�RI�UDWL¿FDWLRQ�RI�WKH�QXFOHDU�OLDELOLW\�FRQYHQWLRQV�E\�WKH�QXFOHDU�SRZHU�JHQHUDWLQJ�
States, see Table 2, p. 53.
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saster of an exceptional character” or by “an insurrection”, the nuclear opera-
tor is exempted from the liability 37;

2. a nuclear operator is obligated to take measures for compensation of 
nuclear damage. A nuclear operator is prohibited from reactor operation, etc. 
unless the financial security for compensation of nuclear damage has been 
provided 38;

3. in the case where a nuclear operator shall be liable for nuclear damage, 
and the actual amount which the operator should pay for the nuclear damage 
exceeds the financial security amount, the government shall give the nuclear 
operator such aid as is required for a nuclear operator to compensate the dam-
age 39. However, this aid shall be given to the extent that the government is au-
thorized to do so by decision of the Diet 40; and

4. if a nuclear operator is exempted from its liability, the government shall 
take the necessary measures to relieve victims and to prevent the damage 
from spreading 41.

The next issue was government aid for Tokyo Electric Power Co. (TEP-
CO). In general, the liability of a business company which caused damage is 
defined as unlimited. If the business company does not have sufficient funds 
to compensate, legal liquidation such as bankruptcy or corporate reorganiza-
tion procedures will be carried out. Therefore, unlimited liability means that 
a business company essentially has a liability to compensate within the scope 
of its resources. In the process of legal liquidation, the rights to be compen-
sated for damage shall be treated in the same way as other general rights, and 
the remaining property shall be distributed in accordance with pro rata allo-
cation. In Japan, the corporate bonds issued by electricity utilities are provid-
ed with a general security 42. Since TEPCO is not only a nuclear operator but 
also an electricity utility, the victims’ rights to claim compensation for damage 
are subordinate to the corporate bonds issued by TEPCO. Therefore, the dis-
tributed sum was expected to be even smaller. Moreover, in the case of bank-
ruptcy procedures, victims would not be able to claim compensation for dam-
age arising after the procedures. For these reasons, victims would not be able 
to receive sufficient compensation in the case where legal liquidation of TEP-
CO was carried out. The government’s basic stance has been that sufficient 
compensation should be paid to the victims in Japan with regard to the dam-
age that have legally sufficient causal relationship to the accident. The govern-
ment judged that victims would not be compensated appropriately if TEPCO 

 37 Compensation Act, main clause of Section 3, paragraph (1).
 38 Compensation Act, Sections 6 to 15.
 39 Compensation Act, Section 16, paragraph (1).
 40 Compensation Act, Section 16. paragraph (2).
 41 Compensation Act, Section 17.
 42 Electricity Business Act, Article 37.
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was subject to legal liquidation as a result of no government aid 43. The Fuku-
shima accident demonstrated that a State with nuclear installations needs to 
be prepared by establishing a clear and comprehensive legal framework to 
deal with the compensation due to the victims of a nuclear accident. Howev-
er, it is also important that the legal framework allows the government and 
the operator to quickly adapt to the specific needs of the nuclear accident. The 
Compensation Act, which provides for an unlimited liability of the operator, 
had already envisaged the case in which the latter would not be able to cope 
alone with all the nuclear compensation payments. Its Section 16 provides 
that “Where nuclear damage occurs, the Government shall give a nuclear op-
erator such aid as is required for him to compensate the damage, when the ac-
tual amount which he should pay for the nuclear damage exceeds the financial 
security amount and when the Government deems it necessary in order to at-
tain the objectives of this Act.” Such aid will nevertheless require the previous 
approval of the National Diet.

Hence, the Japanese government implemented a series of means to allow 
the operator to cope with its obligations towards the victims of the accident:

�� $V� RI� 6HSWHPEHU� ������ WKH� JRYHUQPHQW� VWDUWHG�PDNLQJ� SURYLVLRQDO�
payments directly to the victims under certain conditions, as an emergency 
measure. In order to recover the amounts paid, the government acquired such 
victims’ right to claim compensation to TEPCO up to the amount they received 
from the government as provisional payment.

�� ,Q�6HSWHPEHU�������WKH�1XFOHDU�'DPDJH�&RPSHQVDWLRQ�)DFLOLWDWLRQ�
Corporation was set up to provide, under certain conditions, financial support 
to any nuclear operator which would face nuclear damage compensation obli-
gations beyond JPY 120 billion.

�� $V�RI����-XO\�������7(3&2�LV�SODFHG�XQGHU�WHPSRUDU\�VWDWH�FRQWURO��
The Nuclear Damage Compensation Facilitation Corporation, which is 50% 
owned by the Japanese government, became TEPCO’s largest and controlling 
shareholder after acquiring for JPY 1 trillion of preferred shares.

The accident demonstrated that a State with nuclear installations needs 
to be prepared by establishing a clear and comprehensive legal framework to 
deal with the compensation due to the victims of a nuclear accident. Howev-
er, it is also important that the legal framework allows the government and the 
operator to quickly adapt to the specific needs of the nuclear accident.

This new state-backed institution to expedite payments to those affected 
is to receive financial contributions from electric power companies with nu-
clear power plants in Japan, and from the government through special bonds 
that can be encashed whenever necessary. The government bonds total JPY 
5 trillion ($62 billion). The new institution will include representatives from 
other nuclear generators and will also operate as an insurer for the industry, 

 43 Japan’s Compensation System for Nuclear Damage, ISBN 978-92-64-99200-9, OECD 
�����7KH�¿QDQFLDO� VXSSRUW�E\� WKH�1XFOHDU�'DPDJH�&RPSHQVDWLRQ�)DFLOLWDWLRQ�&RUSRUDWLRQ�E\�
Yasufumi Takahashi p. 41.
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being responsible to have plans in place for any future nuclear accidents. The 
provision for contributions from other nuclear operators is similar to that in 
the US. The government estimates that TEPCO will be able to complete its re-
payments in 10 to 13 years, after which it will revert to a fully private compa-
ny with no government involvement. Meanwhile it will pay an annual fee for 
the government support, maintain adequate power supplies and ensure plant 
safety.

In January 2012 TEPCO deposited with the Tokyo Legal Affairs Bureau 
JPY 120 billion (about $1.56 billion) as insurance coverage for the company’s 
nuclear energy facilities. The utility was formerly covered by the Japan Atom-
ic Energy Insurance Pool, an industry organization established by 23 non-life 
insurers. However, the pool said in August 2011 that it would not renew TEP-
CO’s contract after it expired in mid January 2012. (Japanese nuclear utilities 
are required by law to secure JPY 120 billion in accident liability coverage.) 
TEPCO is seeking coverage from private-sector insurers.

Section 5 of the said act also extends the liability to the supplier by confer-
ring upon the operator a right of recourse where nuclear damage is caused by 
the wilful act of a third party. However, it does not prevent a nuclear operator 
from entering into a special agreement with any person regarding rights of re-
course, which is in polarity to what the Convention on Supplementary Com-
pensation (CSC) provides. Article 10, clause (a) of the Annex of CSC stipulates 
that an operator shall have a right to recourse against the supplier if such a 
right is expressly provided for by a contract in writing. While, the Japanese 
legislation leaves a scope for the waiver of operator’s right of recourse under a 
written contract, CSC on the other hand elbows room for its creation. Traces 
of this can be further found in the South Korean regime.

South Korea

South Korea has enjoyed 8.6% average annual growth in GDP, which has 
caused corresponding growth in electricity consumption. It imports 97% of 
its fuel, by ship. Some $170 billion was spent on imported energy in 2011, one 
third of all imports. Without nuclear power, this import bill would have been 
about $20 billion higher according to KEPCO. The government announced a 
long-term strategy in August 2008 that will determine the direction of its na-
tional energy policy until 2030. The National Energy Committee mapped out 
the plan on the basis of the energy security, economic efficiency and environ-
mental protection. Boosting the green energy industry by 2030, Korea’s green 
energy technologies will be comparable to levels of most advanced countries.

During the early years of nuclear power development, power plants were 
constructed mostly through turnkey contracts, providing little opportunity for 
domestic industries to participate in the construction. Since then, however, 
domestic participation in overall construction management, design, equip-
ment supply and civil construction has continuously increased through the 
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adoption of non-turnkey approaches. As part of this trend, a high degree of 
technological self-reliance in various fields of the nuclear industry has been 
achieved through the construction of Yonggwang-3 & 4. At present, nuclear 
power plant (NPP) technology and related fuel cycle technologies are matur-
ing. Currently, a total gross capacity of 21.6 GWe is installed in the 23 oper-
ating Korean NPPs, comprising 19 PWRs and four CANDU pressurized heavy 
water reactors (PHWRs). There are five units under construction 44.

Act on Compensation for Nuclear Damage, 1969 was enacted to address 
the issues relating to nuclear liability arising out of the massive expansion of 
the Nuclear Power Programme in South Korea. Article 4 of this Act deals with 
the operators’ right of recourse against a third party which includes supply of 
nuclear material or services for the operation of a nuclear reactor. The Arti-
cle runs as follows:

Article 4 (Rights of Recourse)
1. Where nuclear damage is caused by the wilful act or gross negligence of 

a third party, a nuclear operator who has provided compensation for nuclear 
damage in accordance with Article 3 shall have a right of recourse against such 
third party, provided however, that where the nuclear damage occurs due to 
the supply of material or services (including labour) for the operation of a nu-
clear reactor (hereinafter referred to as “supply of material”), the nuclear op-
erator shall have a right of recourse only insofar as there has been a wilful act 
or gross negligence by the supplier of the materials concerned or by his em-
ployees.

2. If, in the circumstances described in Paragraph 1 of this Article, a spe-
cial agreement has been made regarding rights of recourse, such agreement 
shall govern.

The Article thus introduces a concept of Suppliers’ fault based liability and 
allows Right of Recourse to the Operator against a supplier of nuclear materi-
al or services (including labour) for the operation of a nuclear reactor. Howev-
er, the right is limited to wilful acts and acts of gross negligence on the part of 
the Suppliers or his employees. Clause 2 of the Article, however mirrors Sec-
tion 5 of the Japanese Act on Compensation for Nuclear Damage, and subjects 
this right to any special agreement that might have been entered between the 
operator and the supplier.

A situation therefore, cannot be overruled where a Special Agreement to 
govern the Right of Recourse under Article 4 of the Act does not exist and in 
that event, the Operator shall have a Right of Recourse against the Supplier. 
No doubt, the Suppliers may try to prevail over the Operator to have a Special 
Agreement in order to avoid invocation of Clause 1 of the Article in question 
but in a case where the Operator can withstand pressure from the Supplier, he 
will be entitled to enforce a Right of Recourse against the Supplier.

 44 IAEA - Power Reactor Information System.
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Actually, Clause 2 of Article is in the nature of a legal provision enabling 
contracting out on the part of the operator and entitling him to waive his legal 
right. It may be food for thought however, if such waiver on the part of a State 
Utility will violate the public policy enshrined in the Act.

In any case, though Clause 2 is an attempt to dilute the right embodied in 
Clause 1 by allowing contracting out, the fact remains that the Act introduc-
es a concept of liability of the Supplier guilty of a wilful act or gross negligence 
which results into nuclear damage. This concept is echoed in the Indian Leg-
islation in a harder provision of law which rules out contracting out and up-
grades the Right of Recourse against a Supplier at fault to a statutory Right of 
Recourse which is not expressly subjected to contracting out.

Assuming a case where there is no Special Agreement as referred in Clause 
2, it would be in the interest of the Supplier to cover his risk resulting from the 
Right of Recourse mentioned in Clause 1 and thus he may, in order to protect 
his business interest, want to insure his liability.

The foregoing discussion makes insurance a necessity for the Supplier in 
a case where there is no Special Agreement entered between the Operator and 
the Supplier. While Clause 2 makes an Operator vulnerable to the higher bar-
gaining strength of the Supplier, it may not completely rule out the necessity 
of an insurance product for the Suppliers of the nuclear material or services 
for the operation of a nuclear reactor.

deviant approach
India has taken a different road in the context of supplier’s liability; Sec-

tion 17 of the Act which does not categorically rhyme with any international 
instrument extends the liability to the suppliers of nuclear equipment or ma-
terial with latent or patent defect or substandard services. CSC does have such 
an exception to exclusive channelling only where both the operator and the 
supplier agree upon it in the form of a contract. Hence, Section 17 of the Act 
undermines the channelling principle and the purpose of nuclear liability. In-
terestingly, the rule 24 promulgated under clause (a) of the said section pro-
vides that the right of recourse shall not be less than the amount of operator’s 
liability under sub-section (2) of section 6 of the act or the value of the con-
tract, whichever is less. Apparently, the rule discriminates in favour of small 
suppliers by prescribing the value of the contract as the limit of the right of re-
course against them. It is incomprehensible as to how different suppliers can 
be discriminated with regard to the extent of their liability if at all it is man-
dated by law. Wherever the value of the contract is for an amount more than 
the operator’s liability under sub-section (2) of section 6 which at present is 
limited to INR 1500 Crores, the extent of right of recourse invariably will be 
equal to that amount. One wonders as to how the fault liability of any suppli-
er can be lesser than the amount paid by the operator if it is based on tort ele-
ment. Further though the Act does not mandate insurance for suppliers, they 
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may be interested in indemnification by obtaining insurance cover. As of now, 
no such cover has been designed for the suppliers anywhere in the world. The 
underlying principle behind clause (b) of the aforesaid section 17 appears to be 
the product liability which is prevalent in all other industries even the highly 
technical space insurance industry, but nuclear industry enjoys a different sta-
tus than others because of its complex structure and the enormous quantum 
of liability associated with it. Nuclear risks are therefore, excluded in a gener-
al insurance policy 45.

contemporary challenges
Emergence of the concept of supplier’s liability in contemporary times 

clearly deviates from the traditional principle of channeling liability to the op-
erator, has presented the nuclear industry with some very difficult questions. 
This unusual scenario of contemporary challenges at crossroads with the tra-
ditional approaches has impeded the pace of nuclear trade in many quarters 
to undesirable levels and the conflict that has come out of it needs to be re-
solved by an objective evaluation of the interests of various stakeholders while 
taking into account the concerns of developing countries and evolving solu-
tions that may be acceptable to all sides.

insurance - the elixir
Insurance is an essential lubricant in the machine of private commerce 

and its role in the development of both the civil nuclear industry and its legal 
arrangements has been critical. But in this case, it might play the catalyst in 
bringing the nuclear industry back in order by addressing the concerns of all 
stakeholders in the most practical manner. The ultimate objective of nuclear 
liability insurance is to help provide greater financial certainty for those build-
ing, financing, operating and co-existing in a dawning era of nuclear tech-
nology 46 This transfer of financial risk to a specialist third party whose sole 
objective is to handle claims and compensate for loss —the insurance com-
pany— ensures that both the buyer of insurance and, just as important, those 
he is liable to are assured of swift compensation. Perhaps, nuclear liability in-
surance can extend to the unexplored territories of supplier’s liability in the 
light of the challenges presented by the Indian nuclear liability legislation, of 
which Section 17 allows the operator a right of recourse which is not differ-
ent from the international framework, but what creates the dilemma is that 
as per clause (b) of section 17 of the Act, an operator has a right of recourse 
against the suppliers up to the extent of the damages paid by him regardless 

 45 A Review of Nuclear Energy Insurance by Richard D. McClure.
 46 Insurance of Nuclear Risks by Sebastiaan M.S. Reitsma and Mark G. Tetley in OECD’s 

International Nuclear Law: History, Evolution and Outlook ISBN 978-92-64-99143-9.
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of the express recourse clause in a written contract between them. As, in prac-
tice on payment of liability under an award the insurer steps into the shoes of 
the operator and acquires the rights of the operator by subrogation. Accord-
ingly, he can take recourse to the supplier in terms of section 17. It is, however 
pertinent to mention that this right has to be exercised through a suit before 
the civil court of original jurisdiction under the Code of Civil Procedure, 1908. 
For all practical purposes, the supplier’s insurance shall involve waiver of the 
right of subrogation exercisable by the insurer which may not be a great deal 
considering the remote success of its enforcement in view of difficulties inher-
ent in proving the fault of the suppliers, joint and several liability of the sup-
pliers and dilatory and cumbersome nature of the litigation. Insuring suppli-
er accordingly may only bring remunerative business to the insurers. But the 
picture is not so agreeable on the supplier front, since nuclear reactors involve 
extremely complex technology and the assembling of one involves many sup-
pliers and sub-contractors engaged by the main supplier. There are hundreds 
of suppliers and sub-contractors engaged in both national and internation-
al trade with the operator. Issuing individual policies to all of these suppliers 
and sub-contractors is impossible not only in the terms of insurance but also 
practically. Assuming there are ‘n’ number of main suppliers with a contract 
value of INR 1500 crores and there are ‘x’ number of sub-contractors engaged 
by the main supplier, then the total amount so insured would may be calculat-
ed as equivalent to INR [(1500 * n) (1500 * x)] crores. Provision of insurance 
capacity to issue individual policies to all of these suppliers and sub-contrac-
tors is impossible to achieve. In fact there is no cover for suppliers available 
anywhere so far. Also daunting as it already seems, integrating the involved 
suppliers into a single entity is not practical either since these companies may 
come from different countries and it is to be noted that the rule 24 promulgat-
ed under clause (a) of the said section provides that the right of recourse shall 
not be less than the amount of operator’s liability under sub-section (2) of sec-
tion 6 of the act or the value of the contract, whichever is less. This implies that 
suppliers having a contract value less than the operator’s liability limit might 
not find it reasonable to seek insurance for the entire quantum like other com-
panies with higher contract values.

Apparently, the operator is the only connecting freight in this widely scat-
tered chain and the resolution must begin on his end. Based on the principle 
of subrogation, when the insurer through subrogation acquires the right of re-
course of the operator, he may choose to waive it, hence absolving the suppli-
ers of any corollary liability. The consideration for such waiver may be an in-
creased premium on the insurance policy for the operator and the operator 
may choose to charge the supplier an extra amount on the procurement con-
tract for such arrangement. This is in principle similar to the framework in the 
United States where an operator takes an omnibus coverage covering the li-
abilities of involved third parties, the only difference here is that it is not the 
operator who would waive his right of recourse but the insurer who waives its 
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right of subrogation. Such a set up is customized to be in compliance with pro-
visions of the Civil Liability for Nuclear Damage Act, 2011 and the internation-
ally accepted practices, while keeping in mind the concerns of all the stake-
holders.

conclusion
In contemporary times, nuclear energy is more than just fascination. In a 

world of growth it is a necessity and with more developing countries stepping 
into this sector, one may not help but wonder if the widely accepted tradition-
al principles of liability that have stood the test of time suits the requirements 
of embarking nations as well as those who intend to significantly expand their 
nuclear power program in the near future.

Variations between domestic liability legislations hampers nuclear trade. 
While synchronizing national laws may be a step towards legal certainty, ur-
gent action is required to put in place a genuinely global nuclear liability re-
gime; which remains yet an goal to be pursued. Needless it would be to empha-
size the pioneering efforts of the IAEA and its International Nuclear Liability 
Expert Group (INLEX). The IAEA Action Plan adopted in September 2011 47 
calls for achieving such a regime and pursuit of this mandate may see a solu-
tion of the prevailing imbroglio.

Emergence of new concepts like supplier’s liability pose difficult chal-
lenges to the nuclear industry. Apparently, the only solution to resolve this 
impasse would be to work out a mechanism structured to accommodate the 
interests and address the concerns of all stakeholders including the nuclear 
suppliers as well as the insurers to counter the charade at hand by devising a 
special insurance product to cover the risk of the suppliers.

 47 The Action Plan was approved by the IAEA Board of Governors on 13 September 2011, as 
endorsed by the IAEA General Conference during its 55th regular session on 22 September 2011. 
It calls upon the Member States to work towards establishing a global nuclear liability regime that 
addresses the concerns of all States that might be affected by a nuclear accident with a view to 
providing appropriate compensation for nuclear damage. The IAEA International Expert Group 
on Nuclear Liability (INLEX) to recommend actions to facilitate achievement of such a global 
regime. Member States to give due consideration to the possibility of joining the international 
nuclear liability instruments as a step toward achieving such a global regime.




