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It is over three years since United Nations (UN) member states adopted the July
2001 Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in
Small Arms and Light Weapons in All Its Aspects (poa)." Although it is only
politically rather than legally binding, the poa is the only international agreement
that aims to tackle the proliferation of small arms and light weapons (sarw)
through a series of measures aimed at curtailing the illicit trade in such arms. The
reference to ‘in all its aspects’ in the oA’ title signifies that it also includes some
provisions aimed at attempting to strengthen controls on the legal trade. In their
chapter in the Verification Yearbook 2003, Kate Joseph and Taina Susiluoto called the
POA ‘more a menu of measures than a binding system of controls’.” In the absence
of a more robust, legally binding agreement, the roa does, however, provide an
international framework for further action in tackling the proliferation of sarw.

Sufficient time has now passed for states to have made some progress towards
implementing the agreement, thereby activating its provisions related to monitoring.
This chapter will examine what these provisions are, how they relate to the principles
of monitoring and verification, and the implications for states. It will discuss whether
the approach taken is adequate given the nature of the agreement, especially in
response to such a complex problem, and assess the strengths and weaknesses of
such an approach. The role of civil society in monitoring states’ progress will also
be considered.

Alongside the poa, there are a number of other relevant regional and multilateral
initiatives and instruments, often containing stronger provisions, including, for
example, the 2004 Nairobi Protocol.’ This legally binding instrument contains

provisions relevant to monitoring and verification which warrant some discussion,
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since they may prove informative for strengthening the PoaA—an opportunity

available to states in 2006 when the agreement will be reviewed.

The Programme of Action

The roa was agreed by the uN member states following a negotiating process which
comprised three preparatory committee meetings and an international conference
at the un in New York in July 2001. The final document consists of four sections
and over 50 measures covering several key issues. The Preamble acknowledges
the impact of the problem and establishes the norms and principles that states
have agreed underpin the poa. Section 11, entitled ‘Preventing, combating and
eradicating the illicit trade in small arms and light weapons in all its aspects’,

identifies operational measures at the national, regional and global level, including:

o the establishment of national focal points and commissions;*

o the review of existing legislation or the adoption of adequate relevant national
legislation, and policy or procedures on controlling the production and transfer
(import, export and transit) of sarw;’

o the review of existing legislation or the adoption of adequate national legislation
criminalizing the illicit manufacture, possession or stockpiling of and trade
in sarw;®

« review of present stockpile management and security regulations and practices,
and the development and implementation of appropriate measures where weak-
ness are found;’

« the development of disarmament and weapon collection programmes and review
of the extent to which these are embedded in wider peace-building, security
sector reform or development programmes;*

o the development and implementation of policies and procedures for the

destruction of confiscated, collected and surplus weapons; and

* the development of and an increase in co-operation between governments and

civil society.’

Section 111 of the PoA, on ‘Implementation, international co-operation and

assistance’, concentrates on ensuring that states provide resources to implement
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the poa. It was apparently the least controversial part of the negotiations.” The
follow-up, section 1v, is the most important part of the agreement relating to

monitoring implementation.

What type of monitoring?

Section 1v, ‘Follow-up to the United Nations Conference on the Illicit Trade in
Small Arms and Light Weapons in All Its Aspects’, sets out the process for the
review of implementation of the Poa. A more formal follow-up was resisted,
particularly by the United States, which opposed the idea of a mandatory review
conference which would serve ‘only to institutionalize and bureaucratize’ the
process.” In the last few days of the negotiations it was widely accepted that the
conference could at best establish the framework for the future development of
an effective international action programme. Thus, a strong follow-up section
would in part compensate for other weaknesses in the document.” The follow-up
section recommends that a conference be convened no later than 2006 to review
progress made in implementing the Poa.” It also provides for biennial meetings
to ‘consider national, regional and international implementation.™

The first biennial meeting was held in July 2003. The one-week meeting was
used to take stock of progress thus far, but nothing more substantive was discussed.
A second such meeting will be held in July 2005. States will convene at the un
in July 2006 for a full review of the Poa, which in principle will be an opportunity
to revise and strengthen the programme. Although at present few states have
publicly spoken of such intentions, many non-governmental organizations (NGOs)
are lobbying, for example, for key issues that were omitted in 2001 to be included,
for stronger language to be inserted into the Poa, and for some measures to be
elaborated to specify how they should be implemented.

Beyond this implementation review process there are certain measures in the
POA requiring states, mostly on a voluntary basis, to exchange information and
submit data to the UN. Apart from this there are no other provisions in the roa
that could be described as monitoring and verification.

There are several reasons for this. The political wrangling that characterized most

of the negotiations meant that states could not agree on ‘how formal the follow-up
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to the conference and its [Poa] should be’.” Moreover, the nature and scope of the
roA—covering diffuse issues in what is only a politically binding agreement—are
in some regards not conducive to a formal monitoring and/or verification system.
Verification of compliance is difficult since states are under no obligation to ban
or reduce the production of, trade in or possession of sALw, but rather to prevent,
eradicate and combat the illicit trade. The amorphous nature of the latter means
that there are no specific thresholds or limitations for states to adhere to.”
Perhaps the only reference in the PoA that represents a commitment to restrict
arms transfers is paragraph 11 of section 11 which requires states to responsibly
exercise control over the licensing of sarw by ensuring that exports are consistent

with their commitments under international law:

To assess applications for export authorizations according to strict national
regulations and procedures that cover all small arms and light weapons and
are consistent with the existing responsibilities of States under relevant
international law, taking into account in particular the risk of diversion of
these weapons into the illegal trade. Likewise, to establish or maintain an
effective national system of export and import licensing or authorization,
as well as measures on international transit, for the transfer of all small arms
and light weapons, with a view to combating the illicit trade in small arms

and light weapons.

This reference, even without specifying which existing responsibilities apply,
was very difficult to negotiate and has proved somewhat controversial because of
its ambiguity. Its inclusion has, however, provided an opportunity for some states
and NGoOs to explore the policy embedded in this commitment and to identify
the relevant international law in order to develop common understandings and
standards on transfer controls to be taken forward at the international level. This
could include a legally binding instrument which would codify states’ commitments

within a framework convention on arms transfers.”

The means to monitor: transparency and information-sharing
Unlike most other arms control agreements, the poa has no monitoring and verifica-

tion regime and no organization, not even one mandated to oversee, assess and assist
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in implementation. Instead it has a limited, ad hoc framework for voluntary infor-
mation exchange and reporting, co-ordinated by the Conventional Arms Branch
of the United Nations Department for Disarmament Affairs (UNDDA), which does
create some transparency regarding states’ implementation of the agreement.

The issue of information exchange and transparency was controversial throughout
the negotiations: the us, China and the Arab Group were among those opposed
to the inclusion of specific language on transparency measures.” Hence, none of
the original negotiating text relating to transparency measures was retained in the
final agreement. In the first draft of the poa the Preamble declared that ‘enhanced
openness and transparency and improved information exchange ... would
greatly contribute to confidence-building and security among [s]tates including a
better understanding of the illicit trade in [sarw]’.” This principle was later removed,
as was a measure calling on states to make public relevant information relating to
the manufacture, transfer and transport of sALw.*

In the end, states did manage to agree some measures relating to transparency,
information-sharing and co-operation, although these were somewhat diluted
versions of previous draft language. For example, states agreed to make public
relevant national laws, regulations and procedures.” States are also encouraged
to ‘develop, where appropriate and on a voluntary basis, measures to enhance
transparency with a view to combating the illicit trade in sarw in all its aspects’.™
Such provisions are similar to those in Article 7 of the 1997 Ottawa Landmine
Convention relating to transparency reporting although, unlike that treaty, report-
ing under the Poa is voluntary. Under paragraph 33 of section 11, the Poa also
requests the UN Secretary-General to circulate information provided voluntarily by
states through, for example, national reports on their implementation of the PoAa.
These are deposited with the UNDDA and are made available on the department’s

Conventional Arms Branch website.

National reporting

National reporting is the main means by which states can present progress they have
made in implementing the PoA.” In 2002, 16 states submitted national reports to
the UNDDA. In 2003 this increased to 103. As expected, the quality of these varied

considerably.
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In an attempt to encourage states to submit their national reports, the United
Nations Development Programme (UNDP), in co-operation with the UNDDA and
the United Nations Institute for Disarmament Research (UNIDIR), and under the
auspices of the United Nations Coordinating Action on Small Arms (casa),™ began
a project to support states requesting assistance in compiling and submitting their
national reports. The assistance package includes guidelines for reporting which
provide an overview of the types of information to be included and a suggested
template that can be used for completing the report. Prior to the first biennial
meeting in July 2003, reporting assistance was provided to 25 states; of these 20
submitted reports to the meeting.”

On-site support may also be provided on request, including workshops for
officials from relevant government departments (such as defence, foreign affairs
and customs) on how to gather information, co-ordinate and co-operate, and create
opportunities for in-depth discussions on the content of national reports.* These
capacity-building workshops (several of which have already been held, including
one in Nairobi, Kenya, in May 2003) enable states to discuss issues that are appli-
cable to and/or are sensitive for them, and allows them an opportunity to draw
on best practice from other country reports.

According to the UN, states may use their annual reports to ‘identify new develop-
ments in the implementation process as well as any remaining difficulties’.”” They
provide an opportunity to identify lessons learned and establish a record of
progress. National reporting is undoubtedly important in helping increase
transparency and build confidence among states that the Poa is being implemented.
States may use it to share and make public information on an array of measures,
such as the enactment of national legislation to criminalize the illicit manufacture
of, possession of or trade in satw or the development and implementation of
disarmament, demobilization and reintegration programmes.

The reports submitted to the UNDDA in 2003 have been analyzed to help identify
progress in reporting on implementation of the Poa and highlight requirements
for further support from UN agencies and donors.” The analysis presents an account
of the broad trends in reporting, but also analyses thematic areas across the reports
submitted in 2003. It notes, for example, the number of references made in states’

reports to different issues and the substance of these references, particularly in
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terms of good practice such as marking and tracing of sarw, and whether tech-
nical or financial assistance has been offered or received. Where possible the report
also analyses the links between reporting and implementation, for example, the
number of national co-ordination agencies that have been mentioned in reports
submitted by states as against the (larger) number that actually exist.”

This is a sensitive step forward for the UN since it ofhcially has no mandate to
make any assessment of states’ progress, but, by identifying areas for improvement,
it should encourage more comprehensive reporting and ultimately more effective
implementation, as well as help states to prepare their reports for the next biennial
meeting in 2005.

There is certainly considerable value in encouraging a more systematic approach
to national reporting, as it should make the information more useful and meaningful
provided sufficient detail is included. This latter point is quite crucial, as it is
difficult to discern the effectiveness of policies that states have put in place when
transparency is purely voluntary.

The capacity-building approach is at least a systematic attempt not only to
encourage and facilitate national reporting, but also to streamline it so that the data
reported are sufficiently meaningful to make it possible to evaluate the efficacy of
such critical measures as legislation and regulations. States are also encouraged
to submit national reports annually, which is critical to sustaining momentum even
if there have not been any significant changes or progress since the previous year
in implementing the poa.

Qualitative assessments of the information exchange are currently the preserve
of civil society and NGos, since no committee or body has been mandated by
the states to assess implementation. It is probably premature even for an ad hoc
committee to be set up to make assessments of implementation, which is why so far
the focus on information sharing has been to build confidence among states. This
is working slowly but surely.

The opportunity to strengthen the follow-up and monitoring provisions in
the agreement will come in 2006, when the poa will be fully reviewed, enabling
states to strengthen (or possibly weaken), the Poa and its associated measures. In
the meantime, and in the absence of a stronger monitoring mechanism, civil society

is stepping in to fill this void.
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Co-operation and partnership

Section 111 of the PoA establishes measures on co-operation and assistance thus:
‘states undertake to ensure co-ordination, complementarity and synergy in efforts
to deal with the illicit trade in [sarw] in all its aspects’.’”” The agreement refers to
co-operation repeatedly, particularly in relation to establishing partnerships at all
levels, enhancing co-operation between arms control officials,” building capacities in
areas including stockpile management and security,” and considering the promotion
of assistance, when requested.

This emphasis on co-operation and partnership has enabled a certain amount
of openness among some governments in tackling the problem of sarw and
implementing the poa. While this is far from universally recognized or accepted,
a willingness to involve civil society NGOs has begun to extend beyond the usual
progressive states—those at the forefront in calling for a broader response rather
than just solely tackling the illicit trade. For example, NGos have been included

in national commissions in Kenya, Tanzania and Uganda.

The role of civil society in monitoring the POA

The proa recognizes the important contribution of civil society in tackling the
illicit sarw trade and in implementing the agreement. It also encourages relevant
international and regional organizations to facilitate co-operation between
governments and civil society, especially NGos.”

The partners in the Biting the Bullet project—Saferworld, International Alert
and Bradford University—along with the International Network on Small Arms
and Light Weapons (1ansa) have joined forces to monitor states’ progress and
produce reports on their implementation efforts.** This consortium produced a
substantial report on states’ implementation for the 2003 biennial meeting, /mple-
menting the Programme of Action: Action by States and Civil Society.” Updates will be
produced for the 2005 biennial meeting and the 2006 Review Conference.

The first report, covering 156 states, produced a baseline assessment of policy
and practice relating to key commitments in the Poa, including on establishing
national points of contact and national co-ordination agencies, the introduction or
revision of relevant legislation and administrative procedures, stockpile management,

disarmament, and weapons collection and destruction. It also examined in more
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detail policies and practices at the national and regional level. This is particularly
important since considerable progress on tackling sarw proliferation has been encour-
aged through regional approaches. The report concluded with recommendations for
states on improving implementation of the Poa, including the need for governments
and other stakeholders to ‘develop and strengthen regional and international mecha-
nisms to encourage and facilitate information exchange and transparency’.*

Researchers from around the world collected the data and information on
states to produce the report. Given the sensitive nature of the issues covered by
the PoA, such as stockpile management and exports and imports of sarw, this task
is difficult and even risky, especially in those countries that lack stable democratic
structures.

Clearly, a role for the analysis of data on implementation is necessary, and the
production of such a report is certainly a valuable contribution to the UN sarw
process and, in the absence of adequate reporting by states, critical to stimulating

scrutiny of states” progress or the lack of it.

Extending the UN Register to include SALW?
The uN Register of Conventional Arms is a voluntary arrangement, established
in 1991 by the UN General Assembly, covering seven categories of heavy weapons
and military equipment.” States provide the UN Secretary-General with relevant
data on annual exports and imports. The information submitted on arms transfers
is rarely systematic, comprehensive or coherent, making it difficult to tally exports
with imports. This has meant that the instrument is not as useful as it should have
been, and it has therefore not succeeded in building confidence, which is essential
if more countries are to participate and improve the quality of their submissions.
Governments have largely resisted extending the scope of the uUN Register to
cover sALw. By all accounts, the types of information and data required to make
such an extension useful would not fit with the existing format. While of course
this is also politically convenient for those states that are reluctant to see such
information published, there are some legitimate concerns about how to categorize
information on sarw transfers. Nonetheless, this has not deterred some states from

submitting background information on sarw imports/exports as part of the register.”
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The 2003 Group of Government Experts mandated to consider ways of devel-
oping and expanding the scope of the UN Register noted that ‘interested states
could provide voluntary information on transfers of small arms and light weapons
with their annual submissions’.”” The group also proposed that the reporting
threshold for large-calibre artillery systems should be lowered from 100 mm to
75 mm, that man-portable air defence systems (MANPADS) should be included*
(both are recognized as light weapons) and that these definitions should be used
in reporting. MANPADS are now included in category viI entitled ‘Missiles and
Missile Launchers’. The register has thus already begun to evolve towards including

at least some part of the sarw problem.

Precedents for a verification role in SALW control?

While the roa is the only international agreement covering sarw, other agree-
ments—such as the Nairobi Protocol and the Southern African Development
Community (sapc) Protocol—contain measures relating to monitoring and
verification in sarw control. These illustrate how a mechanism that builds greater
accountability into monitoring implementation can be developed.

The 2004 Nairobi Protocol for the Prevention, Control and Reduction of
Small Arms and Light Weapons in the Great Lakes Region and the Horn of Africa
is legally binding. It was agreed on 21 April 2004 and signed by all 11 states in the
region,* but cannot enter into force until two-thirds of the signatory states have
ratified it.* The protocol mandated the Nairobi Secretariat on Small Arms and Light
Weapons in the Great Lakes Region and the Horn of Africa to oversee and monitor
implementation of the agreement and ensure states’ compliance.” The secretariat
had been set up by the 2000 Nairobi Declaration on Small Arms and Light Weapons.*
The protocol also declares that disputes will be settled ‘in accordance with the
principles of public international law’,* although it is unclear what this means
and exactly what disputes will requiring settling.

The 2001 sabc Protocol on the Control of Firearms, Ammunition and Other
Related Materials (the sapc Firearms Protocol)* sets out minimum standards
for addressing the priorities of the region on satw (including firearms) control.

Many of the provisions are similar to those in the Poa. Article 17 establishes a
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committee to oversee implementation, while Article 18 requires that disputes
arising from interpretation or application of the protocol which cannot be settled
amicably may be referred to a tribunal.

While these two agreements have similar monitoring provisions, the difference
in their implementation demonstrates the importance of securing the political
support and commitment of states to ensure that the arrangements actually function.
In the case of the sapc Protocol, despite its call for a committee to oversee imple-
mentation, this has not yet been agreed due to a lack of co-ordination between
the sabc and the Southern African Regional Police Chiefs Co-operation Organi-
sation (SARPCCO), as well as political confusion over the division of responsibilities.*
As for the Nairobi Protocol, the Nairobi Secretariat is tasked with overseeing imple-
mentation of this agreement. Governments in the region have seconded personnel
to work in the secretariat and it has already begun work on implementation of the
protocol. Representatives from each of the national focal points in states that have
signed the protocol met in July 2004 in Tanzania to begin developing an imple-

mentation plan.

Conclusions
At present provisions relating to the monitoring of SALw agreements are geared
towards encouraging and facilitating transparency, and building confidence and
co-operation, rather than actually monitoring and ensuring compliance. In terms
of developing the follow-up mechanism and monitoring measures in the Poa,
there is some possibility that the framework for information exchange and policy
development will be strengthened. Of course some states are unwilling to agree to
measures that involve increasing levels of transparency and accountability, and this
does tend to make the inclusion of more stringent, formal provisions for oversight
of the roa’s implementation more difficult. Nevertheless, increased transparency
would serve to enhance the effectiveness of this agreement, especially among those
states that are endeavouring to put their commitments into practice.

It will be interesting to see how negotiations taking place in the Open Ended
Working Group (0EwG) on Marking and Tracing of sarw will address the monitoring

issue and what follow-up process will be decided. The origin of this group lies in
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the section of the Poa in which states agreed that a study be undertaken to examine
the feasibility of ‘developing an international instrument to enable [s]tates to
identify and trace in a timely and reliable manner illicit small arms and light weapons’.*
Following the recommendations of this study, the un General Assembly adopted
a resolution to establish an 0EWG to negotiate such an instrument.* The oEwG
held the first of three planned negotiating sessions in June 2003 in New York. At the
very least there should be standardized annual reporting by and annual meetings
of state parties.

Meanwhile, opportunities for strengthening co-operation among all stakeholders
(states, regional organizations, international organizations and civil society) in
relation to all aspects of the poa should be pursued. At present, efforts should
centre on encouraging co-operation and assistance in those regions where initiatives
are absent or are poorly implemented.”” Comprehensive, standardized, good-
quality annual national reporting is particularly useful as it provides states with
an opportunity to identify their needs and the help they require to implement
the roa.

To promote the implementation of the poa, a different approach to an intrusive
regime is required, one where states recognize and are willing to genuinely combat
the proliferation and misuse of sarw through increased transparency, leading to
greater accountability. Highlighting strengths and weaknesses is also something
states should welcome in order to collectively help them adopt best practices. While
a more systematic and formal approach to reviewing and monitoring implemen-
tation of the Poa s likely to be resisted for the time being, the Review Conference
in 2006 does at least provide a forum for further dialogue. At the very least states
should seek to build on the existing process.

States are being encouraged to implement the Poa by civil society and by the
more ‘progressive’ states. They are being provided with technical and other assistance
through partnerships and increased co-operation at the regional and international
levels. This approach is reaping some results as states become less circumspect
about civil society organizations and recognize the advantages of working with them,
given the expertise and experience they have to offer on an array of sarw issues.
However, in the long run, for sarw efforts to be truly effective there is a need for

formalized and institutionalized monitoring of compliance.
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